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PREFACE. 


In  submitting  this  Volume  of  Reports  to  the  Profession, 
I  have  little  to  add^  respecting  the  motives  and  general  de- 
sign of  the  Work,  to  what  has'^been  already  stated  in  the 
Adfertisement  prefixed  to  the  .first  Number.  The  Volume 
cootaios  Notes  of  all  the  most  material  Cases  before^ the 
Lord  Chancellor  and  the  Master  of  the  Rolls,  which  I  had 
the  opportunity  of  hearing  argued  and  decided,  from  the 
period  of  my  undertaking  to  continue  the  Series  connnenced 
by  Mr.  Cooper,  to  the  end  of  the  Sittings  befi>re  the  last 
long  Vacation. 

The  province  of  reporting  the  decisions  of  the  Vice- 
dmnceltor^  exclusirdy,  was  uli'eady  occupied  by  Mr.  Mad<* 
doek;  and,  had  I  fonnd  it  otherwise,  the  impossibility  of 
i^fibarly  attending  to  th«  proceedings  of  two  Courts, 
wfaidiaM  usually  o|^  at  the  s^nte  timiSy  wbiild  have  pre- 
tealed  me  fibi*  nlakiiig^  the  attempt 

I  have  also  einlsidcted  the  pubiic&tion  of  Cases  in  Bank- 
ruptcy, by  Mt.  JRm,  which  it  is  ilnderstodd  that  another 
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IV  PREFACE. 

Gentleman  proposes  to  continue  fronv  the  period  to  Mrhich 
Mr.  Rose  brought  down  his  Second  Volume,  as  rendering  it 
generally  superfluous  to  report  those  Cases  in  the  present 
Work. 

This  will  sufficiently  account  for  what  would  other- 
wise appear  a  striking  deficiency.  But,  besides  this,  in  the 
course  of  occasional  absences  rendered  necessary  by  my  other 
professional  engagements,  several  points  of  practice,  and 
perhaps  some  important  decisions,  hteive  escaped  my  notice; 
and,  while  I  express  my  gratitude  to  those  Friends  who 
have  from  time  to  time  favoured  me  with  their  communica- 
tions, I  am  aware  that  even  their  assistance  has  not  enabled 
me  to  supply  all  that  is  wanting  to  render  the  volume  a 
complete  Register  of  determinations  made  during  the  period 
which  it  embraces. 

Hitherto,  however,  the  continuation  (though  at  a  more 
distant  interval  from  the  dates  of  the  decisions)  of  those 
labours  for  which  we  have  been  so  long  indebted  to  Mr. 
Vesey,  will  have  been  looked  to  as  supplying  the  most 
important  of  my  omissions,  as  wdl  as  the  numerous  other 
imperfections  to  which  such  an  undertaking,  especially  at 
its  commencement,  is  incident,  and  for  which  I  am  sensible 
that  I  have  abundant  reason  to  request  the  indulgence 
of  the  profession.  But  Mr.  Vesey  has  lately  announced 
Kis  intention  of  discontinuing  his  Reports  altogether  from 
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the  present  time  (a);  and^  while  I  notice  this  circum* 
stance  as  imposing  an  additional  weight  of  responsibility 
on  myself^  I  wonld  employ  it  as  a  ground  for  hoping  that 
my  Professional  Friends  will  favouir  me  with  all  the  as- 
sistance which  their  inclinations  may  dispose^  or  their  op* 
portanities  enable  them  to  contribute^  towards  rendering 
the  continuance  of  this  Publication  more  perfect,  and  of 
greater  usefulness,  than  I  can  expect  it  to  become  by  vir- 
toe  of  my  own  unassisted  endeavours. 


(a)  Id  mentioning  Mr.  Vesey,  I  owe  it  to  mjself  to  state  that  the  present 
Work  was  commenced  with  that  Gentlenian's  entire  concurrence  and  ap- 
probation, gt?en  (as  I  beliere  he  will  allow  me  to  say,)  in  contemplation  of 
Ikis  withdrawing  himself  from  the  task  which  he  had  so  long  and  so  faith* 
fallj  discha^. 


March  iSj  1817. 


MICHAELMAS,  1815,— TRINITY,  1816. 


Lnd  Euoif^  Lard  High  Chancellor. 
Sir  WnuAM  Grant,  Master  of  the  Rolls. 
Sir  Thomas  Plumer,  Vtce-Chancdlor. 
Sir  WiuiAM  Garrow,  Attomey-GeneraL 
Sir  Samubl  Shepherd,  Solicitor-GeneraL 
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56  Gko.  3.  1816. 


1815. 


DYER  V.  DYER.  Oci.Sl.Nav.l. 

\TOTION,  as  of  course,  by  Agar,  that   Plaintiff      Motion  of 
^^^  may  be   at  liberty  to  exc^t   to  Defendant's  course,  to  file 
answer.  exceptions 

nunc  pro  tunc, 

lite  answer  was  filed  in  Michaelmas  Term,  1814;  ^^^''^^''^^^ 

»«ferred  for  impertinence ;  and,  being  reported  accord-  ^^™'."*      ® 

^I^Ji  by  order  made  in  the  vacation  after   Trinity  ^     * 

T        /    .       ^-  J       J  .1.        _     caUoD,fromthe 

lenn,  the  unperonence  was  expunged  and  the  costs  ,       ^  . 

taxed. 

Ma8ter*8Report 

ofimperU- 
The  Practice  of  the  Court  (a)  allowing  two  Terms  ^^^^^^ 

[a]  Vide  Thama$  ▼•  Leo)*     can  be  no  reference  for  in- 
%^  6  Ves.  828.     There     sufficiency,  pending  a  refer- 
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1815. 


Dybr 
Dybr. 


and  the  following  vacation  for  filing  exceptions  nunc 
pro  tuncy  this  application  was  made,  upon  the  ground 
thati  until  the  answer  was  reformed,  it  could  not  be 
judged  whether  sufficient  or  not;  and  therefore  that, 
according  to  the  reason  of  the  rule,  the  time  allowed 
ought  to  run  from  the  latter  period. 


2%e  Lord  Chancellor  considered  that  it  was  ne- 
cessary to  make  a  precedent  in  this  Case,  which  he 
should  do  upon  the  ground  that,  till  the  impertinence 
is  expunged,  it  cannot  be  known  what  constitutes  the 
answer.  That  the  question  raised  by  this  application 
is,  whether  the  date  of  the  Master's  Report  ought  not 
to  be  taken  as  the  date  of  the  answer;  and  for  the 
reason  already  given,  his  Lordship  was  of  opinion  that 
it  should  be  so  taken.  That  the  motion  should  be  of 
course,  to  save,  expence;  and  that  the  order  to  be 
framed  should  state  the  allegation  made  by  the 
Counsel  moving,  so  that  it  might  be  subsequently  dis- 
charged if  the  allegation  should  prove  untrue. 

Ordered  accordingly. 


ence  for  impertinence.    Pel' 

lewY. ,  6Ve8.456.  And 

again,  ^*  There  must  be  a 
judgment  upon  the  refer- 
ence for  impertinence  before 
there    can  be   a  judgment 


upon  the  reference  for  in- 
sufficiency." Goodingc  v. 
WaadhatM,  14  Ves.  534— 
536.  See  also,  Zrflcy  v.  Horn- 
by, 2  Ves.  &  B.  291—293. 
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1815. 


MILLS  V.  COBBY.  j^^.  3^ 

TiffOTION,  on  the  part  of  the  Raintifl^  that  the      DeliTcry of 
^^-^  Defendant  might  stand  committed  for  breach  declaration  ii  a 
of  injimction   to  stay  proceedings  at  law.    The  in^  breach  of  the 
junction  issued  on  the  21st  of  Februaryy  and  decla^  common  in- 
ntion  in  ejectment  was  served  on  the  19th  of  May  junction  to  stay 
foDowbg;  to  which  the  Plaintiff  appeared  and  pleaded,  proceedings  at 
and  entered  into  the  usual  rule  to  confess  lease,  entry,  law  (a).    Effect 
and  OQster.     Notice  of  trial  at  the  next  Assizes  was  ^^^^^^^* 
given  on  the  5th  of  Jtdy,  and  no  objection  made  until  acquiescence, 
the  19tfa,  three  days  before  the  commission,  when  the 
solicitor  for  the  Defendant,  being  apprized  by  the 
Plaintiff's  solicitor  that  the  Defendant  was  in  con- 
tempt, immediately  countermanded  his  notice. 

I^ead  and  Neoolandj  in  support  of  the  motion. 

AgWTj  for  the  Defendant,  contended,  from  the  terms 
d  the  common  injunction  (6),  that  the  delivery  of  de-  . 
daration  does  not  amount  to  a  breach ;  and  that  if  it 
did,  still  the  acquiescence  on  the  part  of  the  Plaintiff 
amoonted  to  a  waiver  of  Xhe  contempt. 

The  Cases  of  &dney  v.  HeihringUm  (c),  and  Gar' 
Ud  V.  Peirson  (rf),  were  referred  to. 

(a)  See    BuOen  v.   Ovey^     ment  disposed  of  in  16  Yes. 
16  Yes.  141.     Leonard  v.     148. 
AhoeU,  17  Ves.  386.  (c)  3  P.  W.  146.  note  b. 

(h)  See   the  same  Argu-         id)  10  Ves.  i50. 

B2 
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1815: 

T^  The  Lord  Chancellor. 

Mills 

V, 

CoB»Y.  With  regard  to  the  effect  of  the  common  injunction^ 

it  is  clearly  settled^  and  not  now  to  be  questioned  on 
the  ground  of  any  apparent  inconsistency  in  the  form, 
that,  in  the  case  where  proceedings  at  law  are  not  yet 
commenced,  it  goes  to  prevent  the  delivery  of  the 
declaration. 

This,  however,  is^  not  the  case  of  a  wilful  violation 
of  the  orders  of  the  Court ;  and  although,  in  such  a 
case,  no  act  of  the  parties  could  amount  to  a  waiver  of 
the  contempt  incurred ;  yet,  in  the  present,  it  must  be 
considered,  tliat  the  Plaintiff  has  by  his  acquiescence 
dispensed  with  the  ordinary  process. 

No  Costs  on  either  side;  and  the  Plaintiff  took 
nothing  by  his  Motion. 


Nov.  3. 


BRICKWOOD  V.  MILLER. 


Order,  that  TT)  ILL,  by  assignees  of  a  Bankrupt,  charged  an  Act 

Defendant  -U  of  Bankruptcy  and  Commission  issued  on  29tli 

might  beat  li-  January  1805,  before  tlie  statute  49  Geo:  3.  c.  121. 
berty  to  rejoin 

de  novo,  giving  r^y^^  answer,  ffled  aaer  the  statute,  not  admitting 
notice  of  his 

fntcntion  to  dispute  the  Bankruptcy ;  allowed  to  be  retained  only  on  his  con- 
senting to  admit  as  evidence,  the  depositions  of  a  deceased  witness,  as  being 
necessary  to  prove  the  Act  of  Bankruptcy. 

r 
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tie  Act  of  Bankruptcy,  referred  die  FlamtifF  to  such 
proof  as  he  might  be  able  to  make. 

On  the  11th  of  Jtdtfy  an  order  (a)  was  obtained 
by  the  Defendant,  upon  undertaking  to  pay  all  such 
costs  as  the  Court  should  upon  future  application  di- 
rect, that  he  might  be  at  liberty  to  withdraw  his  rejoin- 
der, and  to  r^oin  de  novo  forthwith,  and  to  give 
notice  of  his  intention  to  dispute  the  Act  of  Bank- 
ruptcy, and  the  petitioning  Creditor's  Debt,  according 
to  the  statute. 


1815. 


Drickwood 
Miller. 


The  Plainti£f  now  moved  to  discharge  that  order, 
upon  affidavit  that  the  p(»rson  who  proved  the  Act 
o{  Bankruptcy  had,  since  the  order  was  made,  been 
discovered  to  have  died  several  years  ago,  a(  Gibraltar; 
abd  that,  as  the  Deponent  was  informed  and  believed, 
there  was  now  no  person  living  who  could  prove  the 
Act  of  Bankruptcy  on  the  proceedings,  or  any  Act  of 
Bankruptcy  committed  by  the  Bankrupt. 

Sr  Samud  BamiUy  in  support  of  the,  motion. 

Looai,  for  the  Defendant,  referred  to  the  Cases 
at  Berks  v.  Wigan  (6),  Radmore  v.  Gould  (c),  and 
WOhck  y.  Smith  {d). 

On  the  first  day  of  Term,  the  Lord  Chancellor^ 
after  consulting  with  the  Lord  Chief  Baron  and 
others  of  the  Judges,  expressed  their  unanimous 
opinion,  in  conformity  with  his  own,  that  the  liberty 
gi?en  by  the  order,  being  a  mere  act  of  indulgence. 


Nov,  6. 


(a)  2  Rose,  216.  Cooper,        (c)  1  Wightw.  30.  1  Rosa, 
270.  122. 

(h)  1  Vcs  &  B.  221.  {d)  2  Campb.  184. 


1815. 


Brickwood 

MlLI.BR. 
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ought  not  to  be  extended  to  a  case  where  the  negli* 
gence  of  the  party  obtaining  it  has  put  it  out  of  the 
power  of  the  other  party  to  establish  the  fact  which  it 
is  intended  to  dispute. 

The  order  was  therefore  directed  to  stand  only 
upon  the  terms  of  the  Defendant  consenting  that  the 
depositions  of  the  person  deceased,  which  were  made 
in  the  Bankruptcy,  should  be  admitted  as  evidence  of 
the  Act  of  Bankruptcy  (a). 


(a)  That  the  statute 
49  Geo.  3.  does  not  render 
the  proceedings  on  a  commis- 
sion conclusive  evidence  of 
the  act  of  bankruptcy^  see 
Ellis  v.  Shirley^  S  Campb. 
424<.  So  the  case  of  Jones  v. 
LlemeUyn^  in  the  Exchequer, 
Jan.  14th,  1815,  of  which  I 
have  been  favoured  with  the 
following  note : 

**  Bill  by  assignees  of  a 
bankrupt  to  impeach  a  re- 
lease by  the  bankrupt  of  the 
equity  of  redemption  of 
mortgaged  property,  and  to 
be  let  in  to  redeem  the  mort- 
gage. The  defendant  denied 
that  any  act  of  bankruptcy 
had  been  committed,  and 
put  the  Plaintiffs  to  the  proof 
thereof;  but  did  not  give  the 
Plaintiflb  the  notice  required 
by  the  statute." 

Mariiny  for  the  Plaintiffs, 
produced  the  commission  and 


proceedings  as  conclusive 
evidence  of  the  act  of  bank- 
ruptcy, and  contended  that 
the  Court  could  not  look  into 
the  proceedings  tosee  whether 
any  act  of  bankruptcy  had  in 
fact  been  committed,  but  that 
they  were  bound  by  the  find- 
ing of  the  commissioners. 

Dauncey  and  Smpkinson^ 
conird,  contended  that  the 
act  never  could  mean  to 
make  this  conclusive  evi- 
dence; that  it  only  made  it 
evidence  in  certain  cases  to 
avoid  expence ;  but  that,  so 
far  from  the  evidence  being 
conclusive,  the  act  said  mere- 
ly that  it  **  shall  be  evidence 
to  be  received  by  the  Court ;" 
but  that  it  was  subject  to  be 
controverted  like  any  other 
evidence ;  and  cited  Ellis  v. 
Shirley. 

And  of  this  opinion  teas  the 
Court. 
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1815. 


Ex  parte  HOOPER  and  Others,  in  the  Matter  of  -     Nov.  8. 
HEWETT  and  HOPKINS,  Bankers. 

A  SSIGNMENT,  by  the  Bankrupts,  of  Leasehold      Mortgage, 
-^^^  Premises,  by  way  of  Mortgage,  for  securing  the  ^®W  no  securi- 
sam  ofjS^OO  and  interest  ^7  ^or  subse- 

quent advances 

The  Bankrupts  subsequently  becoming  indebted  to  ™*^®  ^^  ^® 
the  Mortgagee  in  further  sums  received  by  them  for  his  ■^''«°«^  ^^^ 
use,   an  account  was  stated  and  settled  between  the  ^^^^  ^°«^«* 
Parties,  on  which  a  balance  of  .£400  was  ascertained,  "^  * 
and  the  foUawing  memorandum  delivered. 

•*  Hewett  and  Hopkins,   debtors  to  Mr*  J*   Ford 
j^iOO,  on  balance  of  account  due    the   12th  day  of, 
Ame  1813.'* 

The  Bankrupts  farther  entered  into  a  parol  engage- 
ment that  the  last-mentioned  ^£400  should  be  tacked 
to  the  original  mortgage;  and  that,  as  soon  as  anew 
lease  of  the  premises  could  be  obtained,  a  mortgage 
security  for  the  same  should  be  executed  by  the  Bank- 
nipts;  but  which,  owing  to  the  renewal  not  having 
been  obtained,  waa  never  done. 

Interest  was  paid  on  both  sums  to  the  12th  of  June 
1814;  and  on  the  8th  of  December  following  the  tom^ 


The  proceedings  were  then  bankruptcy  had  been  com- 
\o6M  into ;  and,  it  appear-  mitted,  the  bill  was  dismissed 
ing  dearly  that  no  act  of     with  costs. 
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1815.  The  petition  prayed  a  sale  of  the  mortgaged  pre- 

^^^^"^       mises,  and  that,  after  applying  j6800  in  liquidation  of 
Hooper        ^^^  ^^^^  ^^^  residue  might  be  proved  ;  with  the  usual 
in  the  Matter  of  directions* 
Hewetx. 

The  single  point  before  the  Court  was,  whether  or 
not  the  petitioners  were  entitled  to  tack  the  second 
V    «£400  debt  to  their  mortgage  security. 

The  petition  came  on  to  be  heard  before  the  long 
vacation,  •when  the  Chancellor  having  expressed  him- 
self adverse  to  the  prayer,  it  was  requested  that  it 
might  stand  over,  and  was  this  day  re-argued. 

Fonblanque^  in  support  of  the  petition,  compared  this 
to  the  cases  of  part  performance  of  agreement  to  pur- 
*  chase ;  and,  contending  that  the  advance  of  the  j6400, 

in  this  instance,  was  such  an  act  of  part  performance 
by  the  testator,  referred  to  Clinan  v.  Cooke  (a)  be- 
fore Lord  Eedesdaie^  and  the  case  cited  in  note  p.  40 
to  the  report  of  that  case,  for  the  rule  that,  where  the 
whole  sum  contracted  for  is  paid,  that  is  such  a  part 
performance  by  the  vendee  as  to  take  the  case  out  of 
the  statute ;  but  not,  where  only  a  part  That,  in  the 
case  of  an  equitable  mortgage,  the  deposit  operates  as  a 
lien  by  reason  of  the  implied  agreement 

Montagu,  on  the  same  side,  referred  to  the  case  JELr 
parte  Langston  {b)  as  deciding  the  present,  on  the 
ground  that  an  equitable  mortgage  by  deposit  of  title- 
deeds  must  be  held  to  cover  subsequent  advances,  <m 
evidence  that  they  were  made  upon  that  security.  If 
the  deed  had  been  delivered  up,  and  returned  at  the 
time  of  making  the  subsequent  advance,  this  would 
have  been  clearly  an  equitable  mortgage. 

(a)  I  Scho.  &  Lef.  22.  (A)  17  Vcs.  227.  I  Rose,  26. 
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Harif  for  the  assignees.  1815. 


He  Low)  Chamoeixor.  If  P^^^ 

HqOP£R 

-in  the  Matter  of 
There  is  an  evident  distmction  bfetween  the  cases  of      Hxwxtt. 

loon  and  purchase;  and  without  expressing  any  opi- 
nion on  the  question,  whether,  in  the  former  case,  pay- 
ment of  the  whole,  or  of  part,  of  the  purchase-money, 
is,  or  is  not^  a  part  performance  to  take  it  out  of  the 
^atute,  it  is  enough  to  say  that  die  advance  of  money , 
upon  a  contract  for  loan  alBTords,  of  necessity,  no  evi- 
dence of  any  intention  but  that  of  creating  the  rela- 
tion of  debtor  and  creditor. 

The  doctrine  of  eqtutable  mortgage  by  deposit  of 
title-deeds  has  been  too  long  established  {a)  to  be  now 
disputed ;  but  it  may  be  said  that  it  ought  never  to 
haye  been  established  (b).  I  am  still  more  dissatisfied 
with  the  principle,  upon  which  I  have  acted  (c)  of  ex- ji 
tending  the  original  doctrine  so  as  to  make  the  deposit. 
a  secority  for  subsequent  advance^^.  At  all  events,  that 
doctrine  is  not  to  be  farther  enlarged.  In  the  pre- 
sent case,  the  legal  estate  ha^  been  assigned  by  way 
of  mortgi^e.  The  mortgagee  is  not  entitled  to  say, 
I  hold  this  conveyance  as  a  deposit;  because  the  con- 
tract under  which  he  holds  it  is  a  contract  for  con- 1 
Teyaoce  only,  and  not  for  deposit^.  The  subsequent 
memorandum  in  writing  creates  nothing  more  than  a 
debt  by  simple  contract,  and ,  cannot  be  added  to  by 
parol. 

The  cases  on  this  subject  have  gone  too  far  already  ; 

(a)  Vide  Russel  v.  Rus-  17  Ves.  371.  and  Ex  parte 

idj  I  Bro.  269.  and  cases  Whithread^  1  Rose,  299. 

there  collected.    <  (c)  In  Ex  parte  LangstoUf 

{h)  So,  m  Ex  parte  Coombe,  and  other  cases. 
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1815.  and  I,  would  be  imderstopd  as  saying  that  I  will  not 

^"^^"^^^^       add  to  their  authority,  wherever  the  circumstances  are 
Hooper       ^^^^  ^  ^^  warrant  me  in  making  a  distinction, 
io  the  Matter  of 

HswBTT.  The  petition  dismissed  with  liberty  to  file  a  bill. 


Nov.  8,  9.  Ex  parte  WHITEHEAD,  in  the  Matter  of 

*   '         •  ALSTON. 

The  price  sti-     T)  Y  indenture  dated  the   19th  of  November  1808, 
pulated  for  the    ^  the  bankrupt,  in  consideration  of  <£«506,  granted 
redemption  of    to  the  petitioner  an  annuity  of  i!358,  during  the  lives 
an  annuity  af-     of  three  persons  therein  named,  and  the  life  of  the  sur- 
fords  no  crite^    vivor,  subject  to  redemption  on  payment  of  .£2685, 
lion  of  the  value  being  the  original  price,  with  a  half  year  in  advance, 
to  be  proved  un-  j^q  annuity  was  secured  by  surrender  of  copyhold, 
der  a  commis-     ^j  assignment  of  leasehold  premises, 
sion  of  bank- 
ruptcy. Q^  ^g  gjj^j  ^f  August  1814,  a  commission  issued, 
Querif,  as  to       ^^^  ^^  petitioner  thereupon  caused  the  annuity  to  be 
any  general        ^^^^  by  the  actuary  of  the   Equitable   Insurance 
'**  ^^^^'^    "^    Office,  who  computed  the  same  to  be  worth  in  money 
^^  ^?              at  the  time  of  the  bankruptcy,  according  to  the  rates  at 
^  ^^     d?         which  a  like  annuity  might  have  been  purchased  from 
the  commissioners  for  redemption  of  the  national  debt 
under  the  several  Acts  of  the  48th,  49th,  and  52nd, 
of  the  King,  (regard  being  had  to  the  lives  in  being, 
their  state  of  health,  and  the  then  price  of  <£3  per  cent, 
consols,)  the  sum  of  ^6104,  which  sum  the  petitioner 
claimed  to  be  entitled  to  prove  accordingly ;  the  com- 
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mttBoners  lumiig  refused  to  admit  his  prooft  for  a         1815* 
greater  sum  than  the  £2685f  the  stipulated  price  c^ 

«^«™P^^-  Whitmkad 

b  the  Matter  of 
By  statute  49  Geo.  3.  c.  121.  $.  17.  it  is  enacted,  Alstoit. 
<'  that  it  shall  be  competent  to  any  annuity  creditor  of 
any  person  against  whom  a  commission  of  bankruptcy 
shall  issue,  to  prove  under  such  commission,  as  a  cre- 
ditor,  for  the  yalue  of  such  annuity;  which  value  the 
commissioners  shall  have  power,  and  are  hereby  re-* 
quired,  to  ascertain.'* 

Sir  Samud  BomiUif  and  Hart^  for  the  petition,  re- 
lied on  the  decision  of  the  Lord  Chancellor  in  Ex  parte 
TkisOewoodia). 

Leacif  Bell,  and  Montagu^  for  the  assignees. 

The  actual  value  of  an  annuity,  calculated  by  the 
tables,  can  never  be  the  true  principle  of  valuation  in 
these  cases.  Does  any  man  lay  out  money  in  the  pur- 
chase of  proper^  of  so  objectionable  a  description  in 
the  eaq^ectation  of  mere  ordinary  profit  ?  If  not,  what 
ri^t  has  he  to  demand  a  price  which  he  would  never 
have  given?  In  purchasing  an  annuity,  no  man  looks 
at  the  average  value  of  human  lives,  but  at  the  indivi- 
dual life  or  lives  for  which  he  purchases.  The  va- 
lue of  an  annuity  likewise  depends  most  materially  on 
the  regulariQr  and  certainty  of  the  stipulated  pay- 
ments. It  is  impossible  that  the  Court  can,  in  every 
case,  so  shape  an  enquiry  as  to  meet  all  these  contin- 
gencies. It  must,  therefore^  of  necessity,  adopt  scmie 
general  rule;  and  what  more  rational  than  that  the 
price  contracted  for  on  both  sides  is  the  best  evidence 

(a)  1  Rose,  290. 
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1815-  of  the  actual  value  at  the  time  of  the  purchasci  being 

1         \^^v^'      ij^  which  was  agreed  upon  by  those  best  acquainted 

Ex  parte  ^^|j  ^^  circumstances,  and  who  must  in  all  cases  be 
in  the  Matter  of  presumed  to  have  acted  fairly  in  the  transaction ;  from 

Alston.  which,  however,  is  to  be  deducted  the  estimated  value 
of  the  time  of  enjoyment,  the  annuity  being  evidently 
worth  so  much  less  than  it  was  originally,  in  conse- 
quence of  the  diminished  value  of  the  life  on  which 
it  was*  granted  (a).  In  this  case  the  commissioners 
were  mistalcen  in  adopting  the  redemption  price  as  the 
criterion  of  their  judgment ;  th'at  being  merely  conven- 
tiona],  and  determining  the  maximum  indeed,  beyond 
which  the  proof  should  not  be  admitted,  but  by  no 
means  the  actual  value.  In  the  purchase  of  govern- 
ment annuities,  which  are  liable  to  no  con  tingencies, 
and  payable  up  to  a  certain  given  period,  the  actuary 
proceeds  upon  fixed  principles  of  calculation,  which 
are  by  no  means  applicable  to  this  sort  of  transaction  ; 
and  accordingly  it  happens,  every  day,  that  the  market 
price  of  an  annuity  is,  out  of  all  proportion,  below  the 
value  at  which  the  actuary's  calculation  would  fix  it. 
The  case  of  Ex  parte  Thisilewood{b)  does  not  decide 
the  present,  the  ChanceUov^s  judgment  in  that  case 
being  expressly  grounded  on  the  particular  circum- 
stances, one  of  which,  and  that  a  most  material  cir- 
cumstance, was  the  infirm  state  of  health  of  the  grantor 
at  the  time  of  the  contract,  and  his  subsequent  con- 
valescence. 

Sir  Samuel  Bomilly  in  reply. 

This  is  an  extremely  important  case ;  the  more  so  if 
it  is  not  to  be  considered  as  governed  by  that  of  Ex 
parte  Thistlewoodf   in   which,    however,   there  is  no 


(a)  Ex  parte  Le  Compte,  (b)  1  Rose,  290. 

1  Atk.  251. 
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^oobt  of  the  Lord  ChanceUor^^  words,  nor  of  thd  1815. 
onse,  as  generally  applicable,  that  the  value  of  the 
anniuty  must  be  taken  at  the  time  of  the  proof  made  Whit^hibad 
before  the  commissioners.  The  redemption  price  is  in  the  Matter  of 
certainly  no  criterion  of  the  value;  and  the  deciuon  of  Alstok. 
the  commissioners,  therefore,  cannot  be  right.  Yet  it 
is  no  less  certain  that  some  general  rule  must  be  laid 
down  as  the  criterion ;  and  this  I  understand  to  have 
been  ahcady  done  in  the  case  so  often  referred  to.  If 
the  valne  at  the  time  of  the  proof  made  is  that  which 
on^t  to  be  proved,  then  the  original  price  given  for 
the  annuity  affi>rds  no  evidence  whatever  of  that  value. 
The  value  of  money  may  have  materially  altered, 
the  price  of  stocks  risen  or  fallen,  since  the  time  of  the 
coDtTBCt  entered  into.  These,  and  a  thousand  other 
drcumstances,  besides  the  mere  time  of  enjoyment, 
must  be  taken  into  the  calculation,  and  this  supposed 
rule  of  evidence  be  rendered,  to  the  last  degree,  fluc^ 
toating  and  uncertain.  The  present  case  does  not 
come  under  the  Act  of  Parliament,  on  account  of  the 
forfeiture  before  bankruptcy,  the  proof  may  therefore 
have  been  made  independently  of  the  Act ;  and  it  is 
not  neceBsary  to  resort  to  it  for  the  criterion.  With 
respect  to  the  argument,  that  the  purchaser  of  an  an- 
nuity takes  it  at  less  than  its  actual  value  on  calcula- 
tion, that  is  true ;  fof  he  takes  it  with  reference  to  the 
risks  attendant  on  such  a  transaction,  the  value  of  the 
securities,  the  chance  of  insolvency,  and  the  uncer- 
tain^ of  payment;  but  he  is  not  therefore  to  be  de- 
prived of  the  benefit  of  contingencies ;  nor,  because 
the  contract  might  have  turned  out  to  his  disadvan- 
tage^ be  prevented  from  using  the  fair  advantages  of 
his  actual  situation.  If  fraud  be  imputed,  that  is  a 
ground  for  applying  to  the  Courts,  that  the  proof  may 
be  confined  to  the  amount  of  the  original  purchase- 
money.    But  this  is  a  species  of  transaction  recognised 
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1815.         by  the  Courts  and  by  the  Legislature,  to  which,  at 

^^*^^"^^      this  time  of  day,  no  blame  or  stigma  is  attached,  in 

Wmitehbad  ■°*"*y  "Stances,  on  the  contrary,  having  a  beneficial 

intheMatterof  te^ency,  and  being  by  no  means  the  object  of  judicial 

Alston,      jealousy  or  disapprobation. 

The  Lord  Chakcellor. 

This  is  a  case  in  which  it  is  very  material  to  settle 
the  practice  of  the  Court;  but  there  is  danger,  lest, 
instead  of  settling,  it  may  disturb  it.  The  case  of  Ex 
parte  Thistlacood  was  decided  on  circumstances  which 
do  not  here  apply.  The  circumstances  are  detailed  in 
the  Master's  report  on  that  case;  and  they  are  of  so 
peculiar  a  nature  as  to  render  the  case  of  no  authority 
in  deciding  the  general  principle  either  way*  How  to 
fix  that  principle  is  a  matter  of  great  doubt  and  diffi- 
culty. I  have  caused  enquiries  to  be  made  in  all  the 
Masters*  offices,  and  of  several  Commissioners;  and 
the  result  has  been  that  the  greatest  uncertainty  pre- 
vails in  respect  to  the  practice;  the  answers  to  some 
of  these  enquiries  being,  that  the  amount  of  the  original 
contract  with  deduction  for  the  time  of  enjoyment,  to 
others  that  the  value  at  the  time  of  the  death  or  of 
the  bankruptcy,  is  the  principle  of  valuation.  If  the 
principle  be,  what  the  annuity  is  worth  in  the  estima- 
^  lion  of  the  contracting  parties,  the  price  contracted 

for  affi)rds  no  certain  rule ;  for  their  relative  estimation 
of  the  value  may  have  varied  since.  Notwithstanding 
this,  it  seems  that  the  contract  should  be  admitted,  as 
furnishing  a  strong,  though  not  the  sole,  ground  of 
evidence,  in  judging  of  the  value.  The  statute  has 
nothing  to  do  with  this  case;  before  that  statute,  the 
rule  was,  that  the  proof  should  be  made  according  to 
value ;  and  the  statute  itself  gives  no  rule  for  deter* 
mining  the  valuer  but  meant  to  leave  it  to  the  Com- 


CASES  IN  CHANCERY.  IS 

nusdoners  to  determine.    This  rule  must  not  depend         1815. 
on  the  validity  of  the  security,  but  must  proceed,  in  all 
cases,  as  on  an  annuity  well  secured.    The  loose  unset-   Whitehead 
tied  state  of  the  practice  makes  it  highly  necessary  that  in  tbeMatter  of 
a  role  should  be  laid  down  once  for  all ;  but,  at  present,       Alston. 
I  shall  decide  nothing  further  than  that  the  rule  adopt- 
ed by  the  Commissioners  in  this  case  is  wrong;  for 
the  redemption  price   affords  no  evidence  of  value 
whatever;   it  is  not    fixed  upon  any  calculation  of 
value;  and  its  amount  is  always  the  same,  depending 
upon  none  of  those  variations  in  respect  of  circum- 
stances which  must  govern,  in  case  the  actual  value, 
upon  calculation,  is  not  the  criterion. 


LIEBENROOD  v.  VINES.  Nov.  9. 

IN  the  year  1800,  the  Plaintiff  purchased  the  {eer  Tenant,  under 
simple  and  inheritance  of  two  ferms,  then  in  the  agreement  to 
respective  occupations  of  Ilsley  and  BarrtUt ;  and,  by  manage  and 
articles  of  agreement,  dated  the  24th  of  Manh  1802,  quit  the  pre- 
he  agreed  to  demise  to  the  Defendant  both  the  said  mises  agreeably 
&rms,  for  a  term  of  eleven  years,  with  a  condition,  to  the  manner 
that  in  the  lease  to  be  granted  should  be  contained,  *°  ^*^*<^^  ^« 
as  to  the  said  farms,  «  covenants  clauses  and  agree-  ■*°^®  ^*^  ^^^^ 
ments  for  sowing  and  managing  thereof  and  for  dis-  ™*"^.  *^- 

posing  of  the  dune  and  straw  atid  quitting  and  yield-  ^         ^     ® 
f       ®    ,  .*  ,,  ,  *     .    •^..  .   former  tenants, 

mg  up  the  premises  agreeably  to  the  manner  in  ^iiicli        .        , 

the  same  had  been  and  should  be  i^espectively  sown  ^j^^  xtrmA  ixoon 

which  they  held, 
withoutnotiGe.  No  enquiry  as  to  the  cjistom  of  the  country^  where  there  is 
a  written  agreement. 
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1815.         managed    and    quitted  by  the  then  present  tentots 
'-^^^'^      thereot" 

Ll£B£MROOD 

«. 

YivMM.  HsUy  and  Barrait  having  quitted,   the  Defendant 

was  soon  after  admitted  into  possession  of,  and  conti- 
nued to  occupy,  the>  premises,  upon  the  terms  of  the 
agreement,  until  the  20th  of  March  last,  when  the 
Plaintiff  gave  him  notice  to  quit. 

The  Bill,  praying  an  injunction,  stated  a  prior 
lease  of  the  premises  to  Barratfs  &ther,  for  a  term 
of  fourteen  years,  made  in  the  year  1762,  in  whidi 
lease  was  contained  a  covenant  on  the  part  of  the 
lessee  as  to  the  management  and  quitting  of  the 
farm;  charging  that  though  the  said  lease  was  long 
unce  ^cpired,  yet  iZsZ^and  Barrattf  who  succeeded 
the  lessee  in  respective  parts  of  the  demised  premises, 
managed  and  quitted  the  same  upon  the  footing  of  the 
covenant  therein  contained,  as  the  Defendant  himself 
well  knew,  or  was  sufficiently  informed;  notwith- 
standing which  he  had  acted  in  a  manner  directly 
contrary  to  the  terms  of  the  covenant,  havings  since 
he  received  the  said  notice  to  quit,  sold  or  taken 
off  or  removed  from  the  premises,  a  considerable 
part  of  the  crops,  &c.  which  ought  to  have  been  left 
thereon,  and  threatening  to  remove  other  parts  of  the 
same. 

The  Defendant,  by  his  answer,  denying  notice  of 
the  lease  of  1762,  alleged  that  Barratt  and  Ildey  did 
not  hold  upon  the  footing  thereof  "for  that'*  they 
both,  before  thqr  quitted,  removed  the  whole -or  a 
considerable  part  of  the  crops,  Sec.  then  upon  the 
premises,  and  that  the  Defendant  himself  actually 
purchased  other  parts  thereof  upon  his  entering  into 
possession. 
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He  now  moved  to  dissolve  the  injunction  which  had         1815. 
been  obtained  for  want  of  answer. 

LlEBSNROOD 

p. 
Sir  Samuel  Bomilfy  and  Parker  in  support  of  the       Vimks. 

motion. 

Leach  and  Wikonj  for  the  Plaintiff. 

The  question  is^  what  the  Defendant  could  Iiimself 
iegallf  do ;  not  what  the  tenants  whom  he  succeeded 
did.  Upon  the  agreement,  the  intention  is  manifest 
diat  the  lease  should  contain  certain  covenants  relative 
U>  the  managing  and  quitting  the  premises,  such  as 
could  be  legally  acted  upon,  and  by  which  the  then 
tenants  were  conceived  to  be  bound.  The  Defendant 
dem'es  notice  of  the  lease  of  1762,  and  does  not  believe 
that  the  tenants  held  under  the  covenants  of  that 
lease.  Why? — because  they  acted  in  a  manner  con- 
trary to  those  covenants.  But  he  neither  denies  the 
lease  itself;  nor  can  he  deny,  except  in  that  vague 
manner  as  to  his  belief  that  although  the  lease  had 
expired  in  1783,  yet  the  tenants  were  bound  by  the 
covenants  it  contained.  There  was  enough  in  the  ar^ 
tides  of  agreement,  (which  were  executed  half  a  year 
previous  to  Defendant's  taking  possession,)  to  put  him 
on  his  enquiry  respecting  the  terms  under  which  they 
held,  and  by  which  he  was  himself  to  be  bound ;  in  tlie 
same  manner  as  the  purchaser  of  an  estate,  knowing 
it  to  be  in  the  possession  of  tenants,  is  bound  to  en- 
quire into  the  interests  those  tenants  have.  Thflor  v. 
Siibbert  {a). 

Another  ground  laid  by  the  Plaintiff  was,  that  the 

(a)  dVes.  juD.  437.  vide        Davison^  16  Ves.  249. 
p.  440.    See  also  Daniels  v. 

C 
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LlEBBKBOOD 
ViNBS. 


conduct.of  thid  Defendant  was  contrary  to  the  custom 
of  the  country;  and  this  was  not  met  by  the  De- 
fendant any  otherwise  than  by  saying,  that  he  believes 
it  is  not  contrary  to  the  custom. 


The  Lord  Chancelcob. 


Putting  this  case  in  the  strongest  way  possible  for 
the  Plaintifl^  as,  that  there  was  a  lease^  which  having 
expired,  the  tenants  held  on  under  the  terms  of  that 
lease ;  still,  the  agreement  with  the  Defendant  is^  in 
direct  terms,  not  that  he  shall  hold  as  those  tenants 
held,  but  that  he  shall  manage  the  estate  according 
to  the  mode,  and  quit  it  in  the  condition,  in  which 
they  shall  have  managed  and  quitted  it  respectively ; 
that  is,  as  the  landlord  himself  shall  have  permitted 
them  to  manage  and  quit    The  conduct  of  the  land- 
lord, in  this  instance,  affords  the  best  explanation  of 
whatever    was    left    doubtful    and    indefinite   in  the 
agreement.    The  incoming  tenant,  who  finds  all  the 
articles  which  are  the  subject  of  this  injunction  re- 
moved  previously    to    his    taking   possession,  has    a 
right  to  consider  that  removal  as  the  act  of  the  land* 
lord ;  and,  even  if  it  was  the  meaning  of  the  agree- 
ment that  the  covenants  of  the  lease  of  1762  should 
govern  the  new  tenancy,  the  landlord,  in  suffering 
such  removal,  is  himself  the  first  to  violate  the  agree- 
ment, and  therefore  not  to  complain  of  its  subsequent 
infringement  by  his  tenant    But  the  agreement  con- 
tains no  such  condition,  and  I  have  no  right  to  inter- 
pose terms  which  I  do  not  find  to  exist    The  mate- 
^  rial  point  is  to  look  at  the  condition  of  the  estate,  and 
the  mode  in  which  it  was  managed,  at  the  time  of  the 
Defendant's  taking  possession ;  since  that  is  the  only 
rule  by  which,  according  to  the  agreement,  he  was  la 
be  guided. 
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With  regard  to  tbe  questioni  what  is  the  custom  of         1815. 
tbe  country,  that  is  one  which  has  no  place  where  there 


Llbbbnrooo 
IS  a  written  agreement  ^ 

VlNSS. 

The  injunction  dissolved. 


LOWE  c.  MANNERS.  JVov.  U. 

BILL  by  vendor  for  a  specific  performance.    The  Reference  of 
Defendant   (the  purchaser)  admitted    the  agree-  title  before  de- 
ment and  delivery  of  abstract ;  but  he  said  that  he  was  cree  refused, 
adnsed  there  was   a  bad  title,  and  that  there  was  a  ^here  the  pur- 
deficien<7  in  quantity  of  nine  acres  out  of  IBS;  alleg-  ^^^^^h  besides 
ing,  however,  that  he  was  ready  and  willing  to  com-  objecting  to  the 
plete  his  agreement,  on  having  a  good  title  and  com-      ^'  claimed 
pension  for  the  deficiency.  HZ  rf" 

Siaiwdl,  for  the  FlaintiiF,  moved  for  a  reference  of  ^.       .  ^*      .  _ 

*^«*''^  mittedtocom- 

plete  his  agree- 
Haslewood  opposed  the  motion,  on  the  ground  that  jq^q^^ 

there  was  something  else    in  dispute  than  the  title 

(a). 


SkttdweUj  in  reply,  relied  on  the  offer  in  the  answer 
to  complete  the  purchase. 

The  Lonn  Chancellor  refused  the   motion;  but 
without  costs  (6). 

(a)  Vide  Blyth  v.  £6fi-        Pattm^.  Rogers,  MA.  S5l* 
hint,   1  Yes.  Ar  B.  1.    Bal-  [b)  Ex  relatione. 

moMHo  V.  Lumfyt  ibid.  224.\ 
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Rolls. 
Nov.  21. 
Dec.  18. 

Testetor  gives 
all  his  real  and 
personal  estates 
<<toA.  and  his 
male  issue,  and 
for  want  of 
male  issue  after 
him  to  B.  and 
his  male  issue." 
These  words 
give  to  A.  the 
absolute  inter- 
est in  the  per- 
sonal estate. 


DONN  V.  PENNY. 

THIS  case  arose  on  the  construction  of  the  follow- 
lowing  will : — 

"  I  give  my  dearly  beloved  wife  all  my  real  and 
personal  estates  for  her  life  and  after  her  I  give  the 
same  to  my  cousin  Robert  Donn  of  Exon  all  my 
real  and  personal  estates  to  him  and  his  male  issue. 
For  want  of  male  issue  after  him  I  give  the  same  to 
my  cousin,  William  Donn  of  Odcombe  and  his  male 
issue.  For  his  want  of  male  issue  I  give  the  same  to 
William  and  Samuel  Kitson  and  their  male  issue." 

The  question,  respecting  the  personal  estate  only, 
was,  whether  the  above  words  gave  the  absolute  inte- 
rest to  'Robert^  after  the  death  of  the  widow ;  or  a  life 
interest  only,  with  an  executory  devise  to  the  plaintiff, 
William^  on  the  event  of  "Roberta  death  without  leaving 
male  issue;  which  event  had  happened. 

Sir  Samuel  Bomillffi  Hartj  and  Mascally  for  the 
Plaintiff,  William  Donn. 

Leach  and  TroUope  for  the  Defendants,  the  execu- 
tors o{  Robert  Donn. 


On  the  part  of  the  former,  it  was  contended  that, 
although  the  devise  to  Robert  Donn^  as  applied  to  the 
real  estate,  clearly  constituted  an  estate  tail ;  and  al- 
though the  same  words,  if  standing  alone,  must  there- 
fore have  given  him  the  absolute  interest  in  the  per- 
sonal;  yet  the  words  immediately  following,    <<  for 
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wiDt  of  male  issue  after  him,"  would  (regard  being 
had  to  the  inclination  of  Courts  of  Justice  to  restrain 
a  dying  without  issue,  in  the  case  of  personal  es- 
tate, to  a  dying  without  issue  living  at  the  death  ofthe 
first  taker,  so  as  to  give  effect  to  the  devises  over,) 
be  considered,  either  as  equivalent  to  the  words 
"  withont  male  issue  surviving  him"  («),  or  else,  as  if 
the  testator  had  said,  ^<  and  for  want  of  male  issue 
otBobaiy  then  after  his  decease,"  meaning  M  imme- 
diately after  his  decease,"  which  would  bring  the 
case  within  that  of  Pihbury  v.  EUcin  (ft),  and  that,  by 
either  of  these  constructions,  the  devise  over  to  TFi^ 
Uam  would,  as  to  the  personal  estate,  operate  as  an 
execntory  devise. 


1815. 


DOMN 

V. 
P£NNT. 


Master  of  the  Rolls. 


There  is  no  doubt  that  the  words  constituting  the 
devise  to  Robert  Dann  would,  of  themselves,  be  suffi- 
cient to  ^ve  him  the  absolute  interest  in  the  personal 
estate:  but  it  is  contended  that  they  are  qualified  by 
the  words  immediately  following;  and  it  is  said  that 
those  last  mentioned  words  imply  **  for  want  of  male 
\  living  at  my  death." 


In  the  case  of  Barlow  v.  Salter  (c),  I  gave  my  opi- 
nion as  to  the  rule  of  construction  which  ought  to 
govern  cases  of  this  description ;  and  the  rule  which  is 
there  laid  down  is  not  to  be  departed  from,  unless  it 
be  nuuie  satisfactorily  to  appear,  from  some  expression 
ift,  or  cbcumstances  connected  with,  the  will,  that  the 
testator's  intention  was  otherwise. 


(a)  Forth  V.  Ckapmatif 
1  P.  Wms.  663.  Porter  v. 
Bradley,  3  T.  R.  143. 


(6)  1  P.  Wms.  563. 
(c)  17  Vcs.  479. 
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DONN 

V, 


The  words  of  Lord  Thurbm,  in  Bigge  v.  Bendey  (a), 
seem  to  be  inaccurately  reported;  since  in  ope  place  he 
is  made  to  say,  *'  that  the*  general  sense  of  dying  with- 
out issue,  is  at  the  time  of  the  death;"  when  in  ano- 
ther he  says,  as  the  result  of  the  case  shews  to  have 
been  his  opinion,  that  **  to  call  dying  mtkaui  leaving 
issue,  the  natural  sense  of  dying  without  issue,  ia 
against  all  the  cases."  In  the  present  case  there  is  a 
farther  step  to  be  taken ;  for  it  is  necessaty,  in  order 
to  support  the  plaintiff's  construction,  to  shew,  first, 
'that  the  words  '*  after  him"  mean  ^*  after  his  decease," 
and,  secondly,  that  these  last  words  mean  *^  at  bis 
decease." 


In  the  case  of  Pinbunf  v.  ^kifh  supposing  the 
construction  there  given  to  be  right,  there  was  a  de- 
terminate period  assigned,  namely,  the  death  of  the 
first  taker.  Here,  his  death  is  not  mentioned ;  and  it 
is  farther  to  be  observed  that  to  construe  *'  after," 
<<  at,"  would,  in  this  case,  make  absolute  nonsense  of 
the  passage,  the  words  "  his  decease"  not  being  pre- 
viously  introduced  into  it. 

The  words  are  in  themselves  ambiguous;  and,  in 
my  opinion,  no  definite  idea  whatever  attached  itself 
to  them  in  the  mind  of  the  testator.  He  meant  to 
give  his  real  and  personal  estate  together,  first,  to 
Robert  and  his  male  issue;  then,  to  William  and  his 
male  issue;  lastly,  to  the  Kitsons  and  their  male  issue. 
The  words  of  limitation  *^  after  hinri"  precede  the 
devise  to  William  only,  and  not  that  to  the  Kitsansf 
yet  there  is  not  the  smallest  indication  of  an  intention 
to  give  to  William  differently  from  them.  If  Robert 
had  died  in  the  life  of  the  testator,  there  is  no  question 


(0)  1  Bro.  187. 
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but  WSIiam  would  have  taken  the  absolute  interest. 
YeC  there  is  no  ground  to  imagine  that  a  distinction 
ia  his  &your  was  meant  to  be  made  between  him  and 
Bobert.  On  the  contrary,  Bdbert  precedes  WiUiam  as 
anoljectof  the  testator^s  bounty;  and  thus  the  effect 
of  die  pbintiff's  construction  would  be  to  give  the  most 
limited  interest  to  the  most  &Youred  person.  Wher^ 
diefif  is  the  &ir  demonstration  which  Lord  T^urkm 
speaks  of  (a),  as  alone  to  vary  the  general  sense  of  the 
words  in  question  ? 


1815. 


DoMir 

PXVNT. 


The  bill  was  dismissed,  but  without  costs. 


(a)  1  Bro.  190. 


HENWOOD  V.  OVEREND. 


Bolls. 
Dec.  12  4- IS. 


THE  testator  in  this  case,  by  his  will,  gave,  devised 
and  bequeathed  tp  trustees  (whom  he  also 
named  his  executors,)  their  heirs,  &c.  all  his  real  and 
personal  estate  upon  trust  to  sell,  and  out  of  the  monies 
arising  therefrom,  in  the  first  place,  to  pay  his  debts 
and  funeral  expences,  &c  in  the  next  place  to  lay 
out  and  invest  the  sum  of  jSGOOO  for  the  purpose  of 
raising  an  annuity  payable  to  the  testator's  wife  as 
therein  mentioned ;  <*  and  then  upon  this  further  trust 
that  they  my  said  trustees  or  the  survivors,  &c  shall 
and  do  pay  the  following  lq;acies  or  sums  of  money 

chMtoD  of  legacies  payable  out  of  a  specific  fond  mjiduro, 
^ven  by  codicQ. 


Gift  of  residue 
''  to  be  divided 
among  legatees 
in  proportion  to 
the  legacies  be- 
queathed by 
this  my  will  ;'* 
restricted,  upon 
construction  of 
the  whole  will, 
to  general  pe- 
cuniary le- 
gatees, in  ex- 
and  of  legacies 


9A 


1815. 


HmswooD 

OVBSXMD. 
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twelve  calendar  months  next  after  my  decease^  that  is 
to  say/'  &c. 

Then,  after  giving  certain  legacies  to  his  said  trustees 
and  executors,  and  l^ades  for  diaritable  purposes  and 
also  several  other  pecuniary  l^acies  to  a  considerable 
amount,  the  will  proceeded  as  follows : 

**  And  as  to  for  and  concerning  all  the  rest  residue 
and  remainder  of  the  monies  to  arise  by  the  sale  of  my 
said  real  and  personal  estates  upon  this  further  trust 
that  my  said  trustees  or  the  survivors,"  8&c.  **  shall  and 
do  pay  apply  and  divide  the  same  unto  and  amongst 
the  several  legatees  in  proportion  to  the  several  sums 
of  money  bequeathed  to  them  by  this  my  will  and  to 
their  respective  executors  administrators  and  assigns 
for  ever  (except  my  said  trustees  and  executors  of  this 
my  will,  and  the  several  sums  of  money  bequeathed 
by  me  as  herein  mentioned  for  charitable  purposes.)" 

The  will  then  went  on  to  direct  that,  from  md  im- 
mediately after  the  death  of  the  testator's  wife,  the 
trustees,  &c.  should  apply  die  said  sum  of  j£6000 
in  payment  of  the  several  legacies  thereinafter  speci- 
fied, and  among  others  the  interest  of  two  several 
sums  of  £500  to  the  two  persons  therein  named  for 
their  lives,  the  principal  to  be  divided  amongst  their 
respective  children  after  the  decease  of  each. 

The  whole  of  the  last  mentioned  legacies  were  not 
of  sufficient  amount  to  exhaust  the  jBGOOO  ;  and  It  was 
further  directed  that  such  surplus  (if  any)  should  be 
considered  as  part  of  the  residue. 

By  a  codicil  specified  <*  to  be  added  to  and  taken 
as  part  of"  his  said  last  will  and  testament  the  testator 
gave  other  legacies  also  to  a  considerable  amount. 
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The  questions  in  this  case  aitMe  between  the  se- 
ven! classes  of  I^tees  named  in  the  will  and  codicily 
sDd  were  shortly  diese: 

Whether  the  l^atees  named  in  the  will  hefort  the 
claose  bequeadiing  the  residue  were  exclusively  en- 
tided  to  the  residoe? 

"Whether  all  the  I^;atees  named  in  the  will  were  to 
be  considered  as*  entitled^  in  exclusion  of  the  lq;atees 
nnder  the  codicil? 

And,  lastly^  whether  the  legatees  under  the  codicil 
were  also  to  be  admitted? 

Sir  Sanmd  BamiUy  and  BetyoUj  for  the  prior  le- 
gatees in  the  will. 

Ltaeh  and  Trawery  for  the  legatees  whose  Iq^ies 
were  payable  out  of  the  ^66000. 

FoiMenqiie^  CMinson^  and  Gardiner^  for  difierent 
I^tees  named  in  the  codicil. 

The  Master  of  the  Rolls 


£5 


1815. 


HxMwoon 

V. 
OVBRENO. 


Thonght  that,  on  the  whole  construction  of  this 
wiil,  the  distribution  of  the  residue  must  be  confined 
to  that  class  of  legatees,  under  the  wiU,  whose  legacies 
aie  payable  immediately;  the  £6O0O  not  being  itself 
a  l^acy,  bot  a  fund  set  'apart  for  a  particular  purpose, 
sod  divisible,  after  that  purpose  should  have  ceased, 
in  such  a  manner  as  not  oertiunly  to  exhaust  it,  with 
bmtations  over  as  to  some  of  the  sums  payable  out 
ofit 


£6 
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1815.  TheDy  with  regard  t6  the  oodidlf  which,  it  had  been 

oontendedy  xntut  be  takeib  together  with  the  will,  as 
forming  one  entire  instrument,  his  Honour  was  of  opi- 
OvaBXHO.  nion  that  the  case  of  Bonner  v.  Botmer  (a),  constituted 
an'  aothotity  to  govern  this;  and  that  the  words 
^*  hereby"  and  <<  hereinafter'*  in  that  case  were  not 
less  strong  than  the  restrictiye  phrase  ^  by  this  my  will'* 
in  the  present. 


On  these  grounds,  his  Honour  decided  that  the  le- 
gatees under  the  codicil  were  excluded;  and  that  none 
were  entitled  to  share  in  the  residue  except  the  ge- 
neral pecmiary  legatfees  named  in  the  wilL 

(a)  IS  Ves.  S79. 


Dec.S. 


STEWART  V.  ALLISTON. 


Injunction  to  /^N  the  17th  of  November  1814,  certain  freehold 
stay  proceed-  V^  and  copyhold  estates  belonging  to  the  Plaintiff 
iDgs  in  an  ac-  were  put  up  to  sale  by  public  auction,  when  the  De- 
tion  brought  by  fendant  signed  an  agreement  to  become  purchaser  of  a 
a  purchaser  to  p^^^  ^^f  ^q^  premises,  and  paid  the  deposit,  agree- 
'*®**^*'  ^®  ^  ably  to  the  conditions  of  sale.  The  premises  so 
amount  of  lus  purchased  by  him  were  described  in  the  printed  par- 
fused;  the         ^ 

description  in  the  printed  particular  of  sale  being  calculated  grossly  to  de- 
cetve  as  to  the  real  katare  and  value  of  the  estate  sold.  Ccoistruction  of  the 
word  <'  ground-rent"  as  to  the  general  acceptation.  No  compensation  in  a 
case  of  great  intmiional  .misr epretejatation,  although  so  proviclefl  by  the  con- 
ditions of  sale  in  case  of ''  any  error  or  mis-statement"  in  the  particulars*  . 
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ticvhis  as  <'a  oqvyiiold  estate  oonustiog  of  teven 
dwdltng-houses  witb  gacdensy  on  a  groiind-reiit  lease 
at  40  guineas  apyear;**  and,  in  another  part  of  the 
anne  particolars,  aa  <<  an  eUg^le  copyhold  estate 
comprising  seven  dwelling-houses  with  gardaia  and 
right  of  conunon  let  on  lease  for  a  term,  whereof  four- 
teen  years  ware  unexpired,  at  a  nett  annual  ground- 
rent  of  je4)2,  held  under  the  tna&or  of  Wesiham^  sub- 
ject to  a smaU  annual  qai^«ent  and  to  acnstomaty  fine 
on  death  or  aUenatimu'* 


1815. 


Stbwabt 
Allistoit. 


By  the  conditions  of  sale  the  purchaser  was  to  be 
entided  to  die  rents  and  profits  firom  Christmas  1814; 
and  it  was  declared  that  <<  if  any  error  or  mis-state- 
ment should  be  inserted  in  the  particulars,  the  same 
should  not  vitiate  the  sale;  but  a  prqx>rtionabIe  al« 
lowanee  waato  be  made  as  a  compensadon  either  way." 


The  bill,  atating  that,  immediately  after  the  sale, 
an  flbstract  was  delivered  to  the  Defisndant  whereby  a 
good  title  had  been  made,  prayed  a  specific  perform- 
anee,  widi  ccmipensadon  in  case  of  error  in  thedeserip- 
don  afikdng  die  value,  and  an  injunction  to  restrain 
the  Defendant  from  proceeding  in  an  action  which  he 
bad  commenced  to  recover  the  amount  of  the  deposit* 

To  this  bill  die  Defendant  put  in  an  answer,  admit- 
ting the  Hiuntifi^s  tide  to  die  premise  but  alleging 
thst,  at  the  time  of  making  the  purchase  the  Defend- 
ant had  never  seen  the  premises,  but  relied  altogether 
on  the  accuracy  of  die  printed  particulars,  and  esti- 
mated the  value  of  the  premises  upon  the  supposition 
duit  the  said  sum  of  £49,  was  payable  by  way  of 
gramd-rent  and  not  of  rack-rent,  and  that  he  would 
be  entided  not  only  to  such  ground-rent  during  die  re- 
mainder of  the  term,  but,  at  the  expiration  thereof. 


sa 
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Stbwart 

V. 


fo  the  annual  value  of  the  tenements  since  erected 
which  (be  supposed)  would  greatly  exceed  the  amount 
of  such  ground-rent;  but  that,  on  the  contrary,  he 
had  since  discovered,  and  the  fact  was,  that  no  ground- 
rent  whatever  was  reserved  on  the  premises,  and  that 
the  sum  of  j£42  was  the  full  and  utmost  annual  rack- 
rent  both  of  the  ground  and  buildings  thereon,  re- 
served by  a  lease  made  long  since  the  buildings  were 
erected,  in  the  ordinary  way  of  demise,  and  much 
more  than  the  actual  value  thereof,  the  buildings  be- 
ing very  mean,  and  much  out  of  repair,  &c 


.  The  Plaintiff  afterwards  amended  his  bill,  stating 
that  the  particulars  of  the  rent  reserved  appeared  upon 
the  abstract,  which,  having  been  delivered,  as  above 
stated,  was  laid  by  the  Defendant  before  Counsel, 
who,  in  an  opinion  upon  the  title,  pointed  out  certain 
enquiries  to  be  made,  subject  to  which  he  approved 
thereof;  that  those  enquiries  werd  satbfactorily  an- 
swered upon  the  7th  of  December ^  and  the  Defendant  re- 
mained satisfied  therewith  till  the  month  of  March  fol- 
lowing when  he  first  made  the  objection  alleged  by  his 
answer,  that  the  rent  reserved  was  not  a  ground-rent; 
therefore  praying  in  addition,  that  the  Defendant  might 
be  declared  to  have  waived  all  right  of  objecting. 


To  this  the  Defendant  answered,  that  the  attention  of 
the  Counsel,  when  he  gave  his  opinion  on  the  abstract, 
had  not  been  drawn  to  the  variation  in  the  nature  of  the 
rent  from  that  stated  in  the  particular;  denying  that  he 
was  satisfied  with  the  answers  given  to  the  enquiries 
then  suggested ;  and  accounting  for  the  delay  in  mak- 
ing his  present  objection  by  a  correspondence  which 
was  afterwards  entered  into  relative  to  certain  of  those 
enquiries,  and  also  from  the  circumstance  that  he,  the 
Defendant,  was  employed  as  Solicitor  for  the  purchaser 
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of  other  parts  of  the  premises  sold  at  the  sidd  auction, 
whicb  purchase  could  not  be  sooner  completed,  and 
that  he  deferred  arranging  his  own  business  till  both' 
coold  be  settled  together.  He  added,  that  the  objec- 
tion wbicli  he  at  last  made  was  founded  on  a  second 
opinioD  given  by  the  same  Counsel,  that,  the  rent  not 
being  a  ground-rent,  the  purchaser  could  not  be  com- 
pelled to  complete  his  contract. 


29 


1815. 


Stewart 
Ajli^istok 


Coalet  for  the  Plaintiff,  now  moved  for  an  injunction. 

The  question  is,  first,  ba  to  the  construction  of  the 
word  << ground-rent"  in  the  printed  particular;  se- 
condly, whether  the  purchaser,  being  made  fiilly  aware 
of  the  nature  of  the  rent  in  question  by  the  delivery  of 
the  abstract,  has  not,  by  his  subsequent  conduct,  pre- 
cluded himsetf  from  taking  this  objection  to  the  comple- 
tion of  his  contract- 
There  is  no  invariable  technical  construction  of  the 
word  in  qaestion,  which  is  equally  applicable  to  land 
already  built  upon  and  to  land  let  for  the  purpose  of 
building.    Its  meaning  must   be   determined  by  the 
context;  and,  in  the  present  case,  the  context  makes  it 
clear  that  it  could  not  be  intended  in  the  sense  which 
the  Defendant  assigns  to  it,  the  premises  being  de- 
scribed as  consisting  of  **  seven  dweUing-houses"  al- 
ready built,  <^  with  gardens  and  right  of  common." 

The  word  has,  indeed,  received  a  judicial  construc- 
tion diflferent  from  that  now  insisted  upon  to  be  its 
exdusive  meaning  in  the  case  of  Mmmdjf  v«  Maun^- 
<fy(a),  where  the  Court  of  King's  Bench  declared^ 
that  <*  nothing  is  more  common  than  for  people  to 


(a)  2  Stra,  102a 


so 
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speak  of  thdr  ground-rents,  when  they  mean  the  booses 
and  lands  out  of  which  they  issuer"  and  decided  accord- 
ing to  that  interpretation. 

Sir  Samud  Bomilfy  and  Stephen^  for  the  Defendant. 

The  single  qaestion  in  this  case  is,  as  to  the  descrip- 
tion in  the  particulars  of  sale ;  and  that  is  a  pure  l^al 
question  to  be  decided  on  trial  of  the  action  brought 
finr  recovery  of  the  deposit. 

If  it  should  be  thought  necessary  at  all  to  go  into  the 
question  in  this  placei  it  is  manifest  that  the  Defendant 
has  been  grossly  deceived,  and  that  the  particular  was 
ecpressly  calculated  for  the  purpose  of  so  deceiving 
him.  The  case  dted  fix>m  Strange  has  no  application 
to  the  present.  That  was  where  land  was  already  let 
out  at  a  ground-rent  and  tiie  reversioner  devised  a  Cer- 
tain portion  of  that  ground-rent,  and  the  Court  was  of 
opinion  that  he  intended  to  devise  the  land  out  of  which 
it  issued. 


It  is  not  necessaiy  to  shew  that  the  word  was  used  for 
the  purpose  tiS  deception,  it  being  enough  that  it  was 
calculated  to  deceive.  The  only  popular  acceptation  of 
the  word  <<  ground-rent**  is  tiiat  of  a  rent  reserved  upon 
land  subsequentiy  converted  to  some  valuable  present 
use^  such  as  building.  This  is  like  the  cases  of  misre- 
presentation as  to  the  amount  of  r^it,  on  which  it  has 
been  long  since  decided  that  an  action  would  lie.  Z^s- 
ney  v.  &%  (a),  and  Eakms  v.  Treskam  (&).  It  would 
be  a  strange  inconsistency  if  a  purchaser  could  main- 
tain an  action  at  law  and  the  vendor  had  his  remedy  in 
equity  on  one  and  the  same  contract;  and,  accordingly. 


(a)  2Ld.  Rayni.1118. 


<4)  1  Lev.  102. 


casbA  in  chancebt. 
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die  eve  of  Skirlejf  ▼•  Siration  (a)  ahem  that  this  emmot 
be  vfaere  thete  hw  been  an  inditttrious  Moootimmt 
en  the  part  of  the  latter.  This  is  no  caw  fiir  compeft* 
satiooy  idiich  lies  only  for  defisct  of  valuer  not  where 
die  variation  is  of  the  actual  sabstanoe  of  Ae  diing  con- 
tracted fiir. 


1815. 


Stbwart 
AiiLisToy. 


Cooke  in  itqdy. 


Tlii  is  a  proper  case  for  the  decmon  of  a  CSonit  of 
Equity.  By  an  action  nothing  can  be  tried  but  die 
bare  ooDatmdion  of  die  word.  Hera  dicre  are-  many 
odier  dnamatanees  of  great  impovtanceto  betaken  iato 
consideration;  a^^nt^  the  price  ^von,aniOBntiog  only 
Id  ten  ycen^  pmdiase;  then  tfateamoont  of  the  centre- 
served^  widi  reference  to'  die  qoaatitf  of  land^  die 
premiBeB  being  silMied  nd  in  London  bnt  in  die 
coontry;  bodi  wliidi  tend  strongly  to  diew  diat  the 
Deiaidafit  conld  aM  bnt  be  aware  of  die  nature  <tf  the 
pn^^erty  wiisch-iie<contnMsted  to  pusduue* 


The  esse  in  Strofiff  was  not  dted  widi  a  view  of 
guiding  the  paiticalar  construction  of  the  word  in  the 
present  case^  but  only  finr  the  purpose  of  shewing  diat, 
in  an  cases,  the  Court  will  regulate  the  meaning  of  a 
wmd,  in  itself  ambiguous,  by  reference  to  the  context* 


The  question  of  compensation  does  not  yet  aris^ 
dist  beibre  the  Coort  being,  not  whether  there  shall 
be  a  specific  p^ormancey  but  wbedier  the  action  at 
law  shall,  or  shall  not,  be  sufiered  to  proceed.  With 
refietcnce  to  this  question,  the  time  that  has  been  suf- 
fered to  elqise  is  very  material;  and  a  party  shall  not 


(a)  1  Bro.  4iO,  ei  wie  Gram  v.  Munii  Coop.  173* 
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be  allowed,  after  proceeding  ao  far»  to  go  back  to  an 
objection  wbiiit  might  have  been  made  at  first,  espe- 
cially as  that  party  is  himself  a  solicitor,  and  therefore- 
must  be  taken  to  be  aware  of  what  he  was  about. 
Smith  y.  J3firffam(a),  Pindx  v.  Curieis  (i). 


7%e  Lord  Chancellor. 

In  this  case^  the, question  of  construction  is  a  pure 
legal  question.  It  is  true  that,  in  many  instances,  the 
Court  has  interfered  by  injunction  after  bill  filed,  and 
has  even  decreed  a  specific  performance,  where  the  ac- 
tion at  law  might  otherwise  have  been  maintained. 
Lord  TkurUm  used  to  say,  that  the  jurisdiction  of  a 
Court  of  Equity  to  compel  a  specific  performance  must 
have  been  founded  upon  the  notion  of  its  being  against- 
conscience  to  take  advantage  of  small  circumstances  of 
variation  in  the  description  of  the  thing  contracted  for  ; 
and  that  the  principle,  being  once  established,  was  gra- 
dually enlarged  till  a  specific  performance  in  equity  be- 
came at  length  a  performance  of  any  thing  rather  than 
the  real  contract  between  the  parties.  Such  are  the 
cases  of  the  house  and  wharf  before  Sir  Thomas 
SetoeUf  of  the  estate  purchased  as  an  estate  in  Essejc 
which  turned  out  to  be  in  KerUg  and  the  case  of  Lord 
Stanhope^  whose  object  was  to  get  an  estate  tithe  free^ 
and  who  was  made  to  take  the  estate  subject  to,  tithe 
with  a  compensation  (c). 

There  is  no  instancy  however,  in  which  the  Court 
has  enjoined,  where  it  appears  upon  the  face  of  it  that 


{a)  2  Anstr.  527. 

(6)  4  Bro.  329. 

(c)  All  these   cases   are 


cited  by  the  Chancellor  in 
Drtooe  V.  Hamon^  6  Ves. 
678. 
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Uie  action  commenced  must  effect  the  object  of  obtain- 
ing tbejndgmeDt  of  a  Court  of  Law  on  the  whole  case* 
lo  the  present  case^  the  question  being  the  real  mean- 
log  oi  the  phrase  used  in  the  description  of  the  estate 
sold,  die  Court  will  say  that,  if  the  question  can  be 
dearly  and  solely  raised  by  the  action  at  law,  that 
action  ought  to  be  suffered  to  proceed.  I  am  of  opi- 
nion that  this  is  the  single  question ;  for,  on  the  other 
points  attempted  to  be  raised,  I  do  not  think  it  neccs- 
4ary,  because  the  opinion  of  a  Conveyancer  has  been 
had,  to  force  the  party  to  take  a  subject  essentially 
different  from  that  which  he  has  contracted  to  pur- 
chase^ and  on  which  alone  that  opinion  was  called  for* 
Neither  do  I  agree  with  the  principle  contended  for, 
that  there  is  a  head  of  equity  for  solicitors  different 
from  that  which  is  applicable  to  other  individuals. 
Here  it  1%  what  was  the  subject  represented  to  be  at 
the  time  the  contract  was  made;  not  what  did  it  turn 
oat  to  be  at  any  subsequent  period  when  it  came  to  be 
looked  into.  Upon  this  question  the  principle  of  con* 
stmction  must  be  tlie  same  at  law  and  in  equity ;  and, 
unless  pressed  for  my  opinion  respecting  it,  I  am  bound 
to  do  DothiDg  further  at  present  than  to  refuse  the  in- 
jonction. 


1815. 


Hie  parties  having  expressed  a  wish  to  have  the 
qoertion  disposed  of,  his  Lordship  proceeded  to  state 
his  opinion  accordingly. 


Stbwart 

V. 

Alliston. 


I  think  that  the  property  which  is  the  subject  of  this 
appfication  has  been  represented  to  be  that  which  it  is 
not  in  lEact;  and,  even  if  a  Court  of  Law  should  judge 
otherwise,  I  should  have/  great  difficulty  in  decreeing 
a  qiecific  performance  where  the  description  is,  at  the 
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least,  of  so  ambignous  a  nature  that  it  cannot  with 
certainty  be  known  what  it  was  lihat  the  purchaser  ima- 
gined himself  to  be  contracting  for.  But  what,  in  fact, 
does  the  word  mean  which  is  here  employed?  Would 
any  man,  seeing  a  house  put  up  to  auction  as  a  house 
to  be  sold  subject'to  a  ground-rent  lease,  suppose  that 
the  word  ground-rent  meant  rack-rent  ?  The  case  in 
Strange  proves  that  the  same  words  may  bear  different 
meanings,  with  reference  to  the  context.  But,  ac- 
cording to  the  constrtiction  here  contended  for,  the  word 
would  have  no  meaning  at  all. 


The  subject  of  the  contract,  therefore,  does  not  an- 
swer the  vendor's  description  of  it ;  and  that  in  a  point 
so  material  as  to  exclude  the  doctrine  of  compensation, 
which  ought  never  to  be  applied  to  a  case  like  the 
present. 

Motion  refused,  with  costs  (a). 


(a)  Vide  the  Duke  of  Nor- 
Jblk  V.  Worthy^  1  Campb. 
SSTy  where  Lord  Ellenbo- 
rough  was  of  opinion  that  a 
clause  providing  *^  that  an 
error  in  the  description  of 
the  premises  should  not  vi- 
tiate the  sale,  but  an  allow- 
ance should  be  made  for  it,*' 


was  meant  to  guard  agunst 
unintentional  errors,  not  to 
compel  the  purchaser  to  com- 
plete the  contract  if  he  hai 
been  designedly  misled ;  anc 
accordingly  lefl  it  to  the  jur] 
to  determine  on  the  inten 
tion  to  mislead. 
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WOOD  V.  GRIFFITH.  December  7. 


yVECBEE  at  the  Rolls,  22d  of  March  1814,  for  PetiUonfor  a 
AJ  Defendant  to  join  with  the  Plaintiff  in  sale  of  rehearing,  or- 
the  premises  in  question,  and  for  a  reference  to  the  dered  to  be 
Master  to  settle  an  authority  for  that  purpose.  taken  off  the 

file,  on  the 

The  minutes  were  objected  to  by  the  Defendant,  ground  of  its 
but  afterwards  setded  with  his  consent,  and  the  de-  ™*^"«  *  ^" 
cree  passed  and  entered  accordingly.  ^^^  ^^.  ^" 

Various  delays  were  afterwards  interposed  by  the  . 

^  r  if  pronounced. 

Defendant,  in  signing  the  authority  which  the  Mas-  q    ^^^ther 
ter  had  settled,  but  which  was  at  length  signed ;  and,  y^    consenting 
on  the  23d  of  May  1815,  an  order  was  obtained  by  ^^  „,  ^^^^ 
Plaintifl^  and  consented  to  by  Defendant,  for  referring  consequential 
it  to  the  Master  to  settle  and  approve  a  particular  and  on  a  decree, 
conditions  of  sale.  the  party  so 

consenting  pre- 
Hie  Master's  report  upon  this  last  reference  was  eludes  himself 
dated  the  S^do£  At^gmtg  aud,  shortly  afterwards,  the  from  the  right 
Defendant  presented  a  petition  of  Rehearing,  and  ob-  of  appeal? 
tained  an  order,  dated  the  18th  of  Augiutf  for  setting 
down  the  cause  to  be  reheard. 

Pldntiff  now  moved  that  the  petition  may  be  taken 
off  the  file  for  irregularity,  and  the  last-meutioned 
order  discharged,  with  costs. 

The  grounds  made  for  this  motion  were,  that  the 
pedtion  was  irregular,  inasmuch,  first,  as  it  intro- 
duced matter  which  was  not  on  the  record  in  the 
cause,  and  omitted  to  state  the  proceedings  had  since 
the  decree  was  pronounced :  an^  secondly,  as  the  De« 
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Wood 


fendant  had,  by  his  consent  to  the  order  of  23d  May 
1815,  precluded  himself  from  the  right  to  appeaL 


Griffith.  The  general  order  of  the  5th  of  Jtme  1725  (a), 
limiting  the  time  for  presenting  a  petition  of  appeal 
from  the  Rolls  to  one  month  after  the  decree  pro- 
nounced, was  also  referred  to,  but  not  insisted  on ;  the 
practice  having  been  long  at  variance  with  the  order. 

Sir  Samuel  BomiUy  and  Cooke^  in  support  of  the 
motion. 

Evidence  not  read  in  the  original  hearing  may  be 
read  on  an  appeal  from  the  entire  decree  (5);  but  this 
rule  does  not  extend  to  permit  the  Appellant  to  ex- 
amine de  novOf  and  introduce  entirely  new  evidence 
into  the  cause, 

A  decree  by  consent  cannot  be  appealed  from  (c). 
Shall,  then,  a  party  who,  after  decree,  has  consented  to 
the  most  important  directions  contained  in  that  decree, 
be  suffered  to  do  so? 


The  order  by  consent  in  this  cause  is  a  standing 
order  of  the  Court,  amounting  to  a  complete  confirma- 
tion of  the  decree.  If  that  decree  should  be  reversed, 
still  the  order  remains,  and  is  irreversible,  no  notice  of 
it  being  contained  in  the  petition.  The  Master  will 
therefore  be  bound  to  execute  it,  notwithstanding  the 
decree  on  which  it  was  founded  is  no  longer  in  force. 

(a)   Beames's   Orders   in      2Atk.408.  And  see  Wyatt's 


Chancery,  334.  The  word 
**  appeal"  is  introduced  in 
this  order;  but  it  is,  in  truth, 
a  rehearing.  Bucknuuier  v. 
Harrop,  13  Ves.  457,  8. 
{h)  Hee^ci  v.  Cardonnely 


Pract.  Reg.  34.  and  cases 
referred  to  in  the  margin. 

(c)  Harrison  v.  Ramsey^ 
2  Ves.  488.  Bradishv.Gee, 
Amb.  229. 
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Admitdng  the  general  principle  that  a  decree  or 
order  of  the  Coort  by  consent  operates  to  preclude 
all  paities  from  taking  any  objection  after  it  is  passed, 
a  distinction  must  however  be  taken  between  such 
ordoB  as  are,  in  &ct,  of  the  essence  of  the  decree 
itsd^  and  those  which  are  merely  consequential 
upon  it. 

A  party  intending  to  appeal,  may  yet,  to  save  Uie 
e^>eiice  of  a  contest  in  every  stage  of  the  proceedings, 
consent  to  the  performance  of  certain  acts  of  obedience 
in  the  Master's  o£Sce  without  relinquishing  his  right  to 
do  so;  and  the  inconvenience  of  this  is  remedied  by 
the  rule,  that  he  shall  be  made  to  pay  costs  of  such 
intennediate  proceedings. 

If  the  decree  is  reversed,  all  the  intermediate  pro- 
ceefings  most  fidl  together  with  it. 


1815* 


Wood 

V. 

Griffith. 


T%e  Lord  Chancellor, 

After  looking  into  the  petition,  and  considering  all 
the  qrcnmstances  of  the  case,  ordered  the  petition  to 
be  taken  off  the  file,  on  the  express  ground  that  it 
made  a  case  different  from  that  on  which  the  decree 
was  founded,  by  introducing  circumstances  not  before 
the  Coort  at  the  time  of  making  that  decree  (a). 


Dec.  21. 


(a)  See  Dashwood  v.  Lord 
Bwdetof,  10  Yes.  2S7,  8. 
md  Wkiie  V.  FusseUt  1  Yes. 
and  B.  159;  cases  in  which 


the  Court  has  permitted  ad- 
ditional evidence  to  be  gone 
into  on  a  rehearing. 
In   WMcr   v.    Symonthi 
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On  tne  other  ground,  tBat  by  consenting  to  the  order 
of  the  2dd  of  Maf,  the  Defendant  had  precluded  him- 
self from  his  right  of  appeal,  his  Lordship  observed, 
that  he  should  have  great  difficulty  in  saying,  that  the 
obtaining  of  that  order  by  the  Plaintiff  had  so  pre- 
daded  him,  notwithstanding  his  cons^t  thereto.  The 
order  by  consent  ought  to  have  been  inserted  in  the 
petition. 


4th  of  August  1810,  Rou' 
pdl  moved,  on  a  rehearing' 
before  the  Chancellor^  for 
leave  to  prove  exhibits  vivd 
vocCf  which  were  not  proved 


on  the  hearing  at  the  Rolls ; 
and  the  motion  was  granted, 
saving  just  exceptions.  Reg. 
lib.  fo.  1361. 


Dec.  21.        Ex  parte  SIMPSON,  in  the  Matter  of  ASHTON. 


Rule,  not  to  be    ^    SEPARATE  Commission  issued  against  AA/ow, 


departed  from; 
that  joint  ere 
ditors  shall  not 
be  permitted  to 
vote  in  the 
choice  of  as- 
Bgnees  under  a 
separate  com- 
mission.   Ap- 
plication by 


the  instance  of  a  joint  creditor;  the  partner  of 
Ashton  being  out  of  the  kingdom  at  the  time,  under 
circumstances  precluding  an  act  of  bankruptcy,  so  that 
the  ordinary  course  of  taking  out  a  joint  conunission 
against  the  two  could  not  be  resorted  to. 


The  petition  by  joint  creditors,  stating  that  the  part- 
nership property  was  considerable,  and  that  the  petition- 
ing  creditor  would  carry  the  choice  of  assignees  under 
such  creditors,  his  commission,  prayed  that  the  joint  creditors  might 
on  the  ground  be  admitted  to  vote  in  the  choice  of  assignees.  The 
of  having  a  pre- 
dominant interest,  for  an  inspector,  refused,  till  after  the  choice  of  assignees. 
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sepaiate  creditors  were  stated  to  be  inconsiderable  as         1815. 
to  the  amount  of  their  debts;  but  it  did  not  appear       ^*^*^^*^^ 
Bow  fiur  their  debts  would  influence  the  choice  of  as-      j^mpsok 
<«Dees.  In  the  Matter 


of  ASHTON. 


Base  in  support  of  the  petition. 

QdUn^  for  the  petitioning  creditor,  did  not  oppose. 

7^  Lord  Chamcellob, 

The  rale  is  established,  and  not  to  be  departed 
from,  that  joint  creditors  cannot  vote  in  the  choice  of 
assignees  under  a  separate  commission. 


On  the  part  of  the  petition,  an  application  was  then 
made  for  an  inspector,  on  the  ground  of  the  creditors 
who  presented  the  petition  having  a  predominant  in- 
terest 

Bat  ike  Lord  Chanedlor  held  that  this  application 
was  psematmre^  and  directed  the  petition  to  stand  over 
till  after  cdioice  of  assignees,  ^giving  the  petitioners 
Kbertj  to  i^pty  if  circumstances  should  render  it  ne- 
ceasaij. 

N.B.  In  the  case  of  Ex  parte  Lc^/cock  (a),  the 
tmbf  $tparate  creditor's  debt  was  to  the  amount  of  jfi4; 
and  in  that  of  Ex  parte  Taylor  (6),  the  debts  of  the 

(a)  1  Rose,  82.    This  ap-      283. 
pcais  to  be  the  same  case         (i)  18  Yes.  284. 
mth  Ex  parte  Janes,  IS  Ve». 
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1815.  separate  creditors  were  stated   to  be  greatly  overba- 

lanced  by  the  single  debt  of  the  petitioning  creditor, 
Simeon       ^^  consented  to  the  application* 
In  the  Matter 

of  ASRTON. 


Rolls. 

Dec.  8th.  SLUYSKEN  \.  HUNTER. 

Deed-poIly      TN  the  month  of  Jidy  1777,   John  Hunter^  (being 

found  can-  X  then  resident  at  Bombay^  carrying  on  the  business 

celled  among     of  a  merchant  in  partnership  with  Stephen  Iveson  and 

the  papers  of     David  Fell,  under  the  firm  of  Hunter^  Fell,  and  /w- 

thegrantor,       5^^^)  executed  a  deed-poll,  whereby  he  gave  to   the 

after  his  de-       Plaintiff,  Susannah  Sluysken^   widow,    (then  Susannah 

cease,  decreed,  basset,  spinster,  also  resident  at  Bombay^)  "  the  sum 

under  the  ^f  651 5\  rupees;  the  interest  whereof,  at  the  rate  of 

circums     ces,   g  ^^  ^^^^  amounting  to  6OO  rupees  annually,  was  to 

*  be  paid  t^  Plaintiff  yearly  and  every  year  during  her 

natural  life,  from  the  2nd  of  September  then  last;  and, 

at  the  decease  of  the  Plaintiff,  the  same  was  to  revert 

to  him  the   said  John  Hunter  or  his  heirs,    unless 

Plaintiff  should  die  leaving  a  child  or  children  lawfully 

begotten;  and,   in   thdt  case,  the  said  6575 i  rupees 

should  -devolve  to  such  child  or  children,  and  should 

be   divided  equally   between    them   shhre  and  share 

alike;  and  the  said  sum  was  thereby  made  chargeable 

upon  the  estate  of  the  said  John  Hunter,  and  payable 

by  his  heirs,  executors,  administrators  and  assigns;  and 

he  appointed  the  said  Iveson  and  Fell  trustees  to  see 

his  donation  faithfully  fulfilled." 

Upon  the  execution  of  this  instrument,  it  was  deli- 
vered by  the  grantor  to  his  said  partners  and  trustees. 
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wliopaid  the  interest,  as  the  same  became  due,  to  the 
Ptatntifi^  till  the  departure  ct  Fell  fiom  Bombay^  and 
die  death  <jtIveson  ;  after  which  the  deed  was  deliyered, 
fiir  safe  costody,  to  one  Farmer^  an  agent  of  the  Part- 
nerdiip^  who  gaTe  the  Plaintiff  a  recdpt  for  the  same^ 
and  oontinaed  to  pay  the  interest  to  the  month  of  My 
1795,  previous  to  which,  the  Plaintiff,  being  then  a 
married  woman,  had  left  the  East  Indies^  and  come  to 
reside  widi  her  husband  in  Holland.  The  bill  alleged 
that  no  further  payments  had  been  made  on  account 
thereof  since  the  time  of  her  departure. 
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Slutskbh 

HONTBR. 


In  1796,  the  grantor,  Jchn  Huntefs  left  the  Fad 
j&Mb>s,  and  came  to  reside  m  London ;  and,  m  1799^ 
Plaintiff  and  her  husband  applied  to  him  for  payment 
of  the  arrears  then  due^  in  answer  to  which  applica- 
tion he  sent  to  the  husband  a  letter,  dated  the  15th  of 
Febnumf  in  that  year,  containing  these  words:  <<  I 
wish  to  pay  you  to  this  period :  and  I  wish,  with  your 
consent^  to  invest  the  principal  sum  in  the  funds  of  this 
country;  and  you  may  then,  twice  in  a  year,  receive 
from  a  trustee,  to  be  appointed  on  the  occasion,  the 
diTidends  arising  therefrom."  Upon  the  receipt  of 
this  letter  a  negotiation  took  place,  which  was  inter- 
rupted in  consequence  of  a  disagreement  between  the 
parties  relative  to  the  rate  of  interest.  Hunter  insisting 
that,  as  he  was  no  longer  resident  in  the  East  Indies^ 
the  amoant  of  the  arrears  ought  to  be  calculated,  not  at 
9  fer  cent,  but  at  6  per  cent.  only. 


After  the  death  of  her  husband,  the  Plaintiff  who 
his  administratrix,  caused  another  application  to 
be  made  to  Hunter  by  her  agents  in  England  respect* 
ing  the  arrears  and  the  form  of  a  power  of  attorney, 
which  was  necessary  to  enable  them  to  receive  the 
in  answer  to  which,  Hunter  wrote  a  letter, 
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dated  the  S2d  December  1801»  contaimog  no  objectiQa 
to  the  demaiidt  but  reqairing  lurther  tune  to  settle 
the  proper  form  of  such  power  of  attorney;  and  early 
in  the  year  1802  he  died,  having  appointed  the  De- 
fendant his  ei^ecutor  and  residuary  legate^  against 
whom  the  bill  wa^  filed,  praying  an  ii^ount  and  pay- 
ment to  Plaintiff  of  what  was  due  in  respect  of  *^  the 
said  fmnual  sum  of  600  rupees,"  and  **  that  the  value 
of  the  said  6575i  rapeies  might  be  ascertained  and  in- 
vested, and  the  dividends  ap4  interest  paid  to  the 
Plaintiff  during  h^  life;  and  that  the  Defendant  might 
also  pay  to  the  Plaintiff  during  her  life,  by  half-yearly 
payment!,  ^  sufh  siim  of  money  as,  together  with  such 
half-yearly  dividends,  should  be  equal  in  value  to  the 
9mn  of  300  rupees  f  and  for  an  aocomit  of  the  personal 
estate  of  the  testf^tof* 


The  Di^ndant,  by  his  a^i^er,  stated  that  the  deed- 
ppU  was  execptfd  by  the  testator  voluntarily  and 
withositjCPDpideration;  that,  at  or  about  the  time  of 
the  fii^t  application  made  by  the  Plaintiff  and  her  hus- 
band, the  tertator,  in  a  conversation  with  the  Defend- 
ant, expreswMl  bis  intention  to  put  the  business  in  a 
state  of  settlemei^t,  and  asked  the  Defendant  if  he 
would  act  &r  him  |n  case  there  should  be  occasion, 
which  he  the  Defendant  consented  to  do,  but  was  not 
fiAerwards  called  upon  to  take  any  part  therein ;  that, 
in  looki]]^  over  the  papers  of  the  deceased  for  mate- 
rials to  answer  the  bill,  there  was  discovered,  so  lately 
as  the  15th  oi  October  1813,  the  said  deed-poll,  dated 
the  2^  o{  September  without  any  year  stated,  in  a  com- 
plexly excelled  state,  the  name  of  the  said  John 
Hunier  $b4  th^  seal  (if  any  seal  had  been  affixed 
thereto)  being  both  torn  off;  that  from  the  conversa- 
tion afore$«idj  and  the  &ct  of  no  interest  having  been 
paid  on  the  «aid  deed-poll  since  July  1795,  the  De- 
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fiaadnt  wa»  indined  to  bdieye  that  some  airang^nent 
had  been  made  between  the  parties;  that  he  knew  not 
how  the  deed  came  into  the  testator's  poss^ion^  and 
could  not  otherwise  account  for  finding  it  among  his 
papers  in  such  a  condition  than  by  sui^>06ing  that  it 
had  been  ddi^ered  up  in  consequence  of  some  such 
amngonent:  suhmitting,  therefore,  that  the  same, 
must,  at  this  distance  of  time,  be  presumed  to  have 
been  duly  satisfied;  and  if  not,  that  in  consequence  of 
the  testator  having  withdrawn  all  his  prc^rty  and 
rffecti  from  the  JBmt  Indies  immediately  after  the  last 
payment  in  179^,  the  Plaintiff  could  only  be  entitled 
to  inlefeat  on  the  said  sum  of  6575i  rupees  according 
to  die  legal  rate  of  interest  in  this  country. 


1815. 


Sl*UTSKXN 

Hvifxaa. 


There  w«s  no  evidence^  on  either  sid%  tracing  the 
deedoot  of  the  possessicm  o(  Farmer  into  the  hands  of 
tike  testator;  or  of  any  payments  in  respect  thereof 
;  to  that  made  in  My  179& 


Thesmt  hemng  become  abated  by  the  death  of  the 
Flainti^  Mrs.  Sbysken^  was  afi;erwards  revived  by 
her  daughter  who^  as  the  only  child  of  the  deceased 
Kvhig  at  her  death,  claimed  to  be  entitled  to  the  prin- 
ce sum  of  6575|  rupees  with  interest  as  directed  by 
the  deed. 

Sir  Samud  BamSfy  and  Dmdenxtelly  for  the  Fkia- 
ti£ 

Hta^  and  B^  for  the  Defiendant. 


The  Plaintiff  must  shew  a  case  in  equity  of  such  a 
I  migbt  have  been  received  in  a  Court  of  Law, 
sqiposing  the  instrument  to  be  still  entire;  othenroae 
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HVMTSR. 


he  can  have  no  assistance  here.  This  is  the  case  of  a 
m&e  yoluntary  instrument^  on  which  no  relief  could 
have  been  obtained  at  law.  A  deed  being  cancelled  is 
the  best  evidence  of  a  complete  acquittance.  At  law 
there  is  no  possibility  of  recovering  on  such  an  instru- 
ment It  is  true^  that  some  late  cases  (a)  have  allowed 
the  proceeding  upon  evidence  of  a  deed  which  is  lost» 
but  none  upon  a  deed  which  is  cancelled.  Suppose,  in 
equity)  that  a  bill  were  brought  by  the  obligee  of  a 
bond  stating  such  circumstances  as  the  present,  would 
it  not  be  a  sufficient  answer  that  the  bond  is  in  ibe 
possession  of  the  obligor  cancelled?  Then  there  was  a 
receipt  given  to  the  Plaintiff  at  the  time  of  depositing 
the  deed  for  safe  custody  with  Farmer*  Why  is  that 
receipt  not  forthcoming?  No  doubt,  because  it  was  de- 
livered up  by  the  Plaintiff  at  the  time  of  the  arrange- 
ment being  made,  in  consequence  of  which  the  deed 
was  cancelled.  The  finding  of  the  deed  then  in  its 
present  state,  is  at  least  primd  fade  evidence  of  a  dis- 
charge; and  it  lies  upon  the  other  party  to  shew  that  it 
was  so  cancelled  by  firaud,  accident,  or  mistake. 


In  answer  to  a  question  of  the  Master  of  the  HoUs, 
Sir  Samuel  BomiUy  informed  the  Court  that  the  reason 
of  the  bill  not  being  sooner  filed,  was  that  the  Plaintiff 
had,  till  a  short  time  previous  to  the  filing  thereof, 
been  in  the  situation  of  an  alien  enemy,  and  therefore 
unable  t6  sue. 

The  question  raised  by  the  answer  respecting  the 
rate  of  interest  was  declined  to  be  argued,  as  being 
fixed  by  the  terms  of  the  instrument 


(a)  So'in  Read  v.  Brook*     dy  v. 
moM^  9  T.  It  151,  ana  Hen^     6& 


Siepkensont  10  East, 
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TkUABTEB.  of  He  Rolls. 

If  there  were  any  serious  doubts  as  to  the  orig;inal 
vilidity  of  the  instminent,  it  would  be  a  fit  case  to  be 
sent  to  law.  If  not,  then  ean  it  be  presumed  that  it 
was  cancelled  by  fraud,  mistake,  or  accident?  It  would 
be  strong  evidence  of  its  having  been  so  improperly 
cancelled,  to  shew  that  no  compensation  had  ever  been 
made  to  the  PlaintifE  Hunter  could  not  legally 
cancel  it,  without  first  satisfying  the  debt.  Now  it 
does  not  appear  that  this  instrument  ever  came  into 
the  Haintiff's  possession.  It  was  ori^ally  in  the 
lianda  of  HimUf's  partners;  then  came  into  those  irf" 
former,  with  whom  it  was  deposited  for  sa&  custody. 
So  &r  the  Plamtiff  never  was  entrusted  with  the  custody 
of  it;  and  here  the  history  drops.  It  seems  that  it  was 
never  intended  to  entrust  the  instrument  to  the  Plain- 
tiff. Is  there,  then,  any  and  what  presumption  that  it 
did  get  into  her  hands  notwithstanding ;  and  that  having 
done  so,  it  was  afterwards  given  up  by  her  in  conse- 
quence  of  an  arrangement  with  Hunter? 


1815. 


SLUTSKKir 

HuxTxn. 


It  is  dear  that  this  could  not  have  been  the  case 
pievioiis  to  the  month  of  December  1801,  when  the 
application  was  made  for  the  arrears.  I^  then,  there 
vas  any  adjustment  at  all,  it  must  have  taken  place 
between  that  period  and  the  death  of  Hunter^  only  two 
mondis  after  it  Is  there  any  circumstance  to  render 
it  probable  that  such  an  event  did  actually  occur?  On 
the  oootrary,  the  conversation  referred  to  points  at  no 
such  intention.  He  asks  the  Defendant  if  he  would  be 
willii^  to  act,  should  ^ere  be  occasion.  This  looks 
more  like  creating  a  trust  than  as  pointing  to  a  settle- 
ment ci  the  business,  which,  if  made^  might  as  well 
have  been  without  any  intervention  "of  the  Defendant 
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BisVrsMimjK 

V. 
HVKTBR. 


There  could  be  no  oocanon  for  tbe  appomtment  of  a 
trustee,  supposing  the  principal  money  to  be  paid. 

To  presume  such  an  arrangement,  therefore,  would 
be  to  presume  what  is  altogether  imaginary.  But  it 
is  said,  that  the  cancellation  of  the  iostrument  can  be 
accounted  for  on  no  other  supposition.  What  proba- 
bility is  there  in  liie  supposition  itself?  Is  it  any  way 
Iftely,  or  is  it  at  all  within  the  bounds  of  credibility, 
that  such  a  transaction  could  have  taken  {dace^  that 
the  payment  of  so  large  a  sum  could  have  been  made^ 
without  any  entry  in  Hunter^s  books,  without  cheque 
receipt,  or  document  of  any  description  whatever?  •  •  • 
and  diat  to  some  unknown  person,  for  the  use  of  par- 
ties resident  in  Holland^ 


In  the  absence  of  all  such  testimony,  it  is  much  mor^ 
natural  to  conclude  that  the  instrument  was  improperly 
cancelled.  I  say,  improperly,  without  imputing  a 
design  to  defraud.  But  who  can  say  what  accident 
might  have  happened  to  the  paper,  through  mere  mis- 
take or  carelessness,  between  the  time  when  all  trace 
of  its  history  vanishes  and  the  death  of  Hunter  /  or 
again,  between  the  death  of  Hunter  and  the  discovery 
^hiehensued  upon  the  filing  of  the  bill? 


With  regard. to  the  value  of  |be  rupees.  Bell  referred 
.to  tbe  cas^e  of  CockerelLy.  Barber  {a),  as  deciding  the 
.question;  but  it  was  agreed  that,  if  any  dispute  should 
.arisen  it  must  be  brought  before  tbe  Court  by  way  of 
exceptions  to. the  Master's  report* 


(a)   16  Ves.  461.      The 
case  of  Lord  Dungannon  v. 


Hacketi,  1  £q.  Ab.  288|  wai 
also  mentioned* 
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*^  Refer  it  to  the  Master  to  taike  an  aooorait  of  what 
k  doe  to  the  Plaintiff  for  prfaicipol  and  interest  on  the 
deed-poll,  or  instrument,  in  the  pleading^  mentioned, 
according  to  the  rate  of  interest  therein  mentioned;  and 
the  Defendants,  by  their  answer,  admitting  assets,  let 
the  said  Defendants  pay  to  the  Plaintiff  what  the 
Msster  ahall  so  find  due  for  principal  and  interest  as 
afoiesaid.  The  Master  to  tax  all  parties  their  costs 
of  the  suit,  to  be  paid  by  the  Defendants  out  of  the 
testatoi^s  estate." 
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HOLDEN  V.  HAYN  and  BACON. 


ROLLI. 


O 


N  the  24th  of  May  1811,  the  Defendant  Bacon  Bill  for  specific 
signed  an  agreement  to  become  the  purchaser  of  performance  of 
an  estate  from  the  Plaintiff,  at  the  price  of  c£lO,100,  an  agreement 
payable  by  instalments.  to  purchase, 

^  against  the  ori- 

On  the  Slst  of  Maj/j  Bacm  assigned  aU  his  right  and  ^^""^  ^^""^.^ 

interest  in  the  said  wreement  to  the  other  Defendant  ^, .         ^ 
-nr       -       ^^^^  J    1         .1  i_  of  his.contract, 

Ham  for  jfiSOO  over  and  above  the  purchase^money.       ,.     .     , 
^  ^  "*        dismissed  as 

against  the 
The  abstract  of  title  was  delivered  by  the  Plaintiff  f^^j^g,  ^^ 

to  the  Defendant  Hayn^  who  paid  the  two  first  instal-  plaintiff  being 
ments  to  the  Plaintiff  when  they  respectively  became  j^^^^  \^j  ^^li- 
doe,  and  was  admitted  into  possession  on  the  day  sti-  very  of  abstract 
polatedby  the  agreement;  and  the  bill,  filed  after  the  and  offer  to  ex- 
third  instahnent  became  due  and  possession  so  taken,  ecuteaconvcy- 

ance,  to  have 
accepted  the  latter  as  purchaser.    Qu.  If  the  bill  bad  been  filed  against  the 
original  purchaser  only? 


H0X.D«K[ 
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1815.  prayed  that  Hayn  and  Bacath  or  one  of  them»  might 
be  directed  to  pay  to  the  Plaintiff  the  amount  thereof, 
with  interest,  from  the  day  on  which  it  was  payable, 
JlATir  AQd  and  to  secure  the  remainder  of  the  purchase-^noney  by 
Bacon.  mortgage  of  the  estate  upon  the  Plaintiff's  executing 
and  deliyering  to  Hayn  a  proper  conveyance,  and  for 
a  specific  performance^  or  that,  in  case  JFfoyn  should 
refuse  to  accept  such  title  as  Plaintiff  was  able  to 
make,  the  agreement  might  be  rescinded  and  Hayn 
restore  the  possession;  also  for  an  account  against 
Hayn  only. 

Feb,  18,  1814.  '^^  decree  made  on  the  hearing  of  this  cause  re- 
ferred it  to  the  Master,  to  enquire  and  state  to  the 
Court  who  were  the  necessary  parties  to  join  in  the 
conveyance  to  be  made  according  to  the  terms  of  the 
agreement;  and  the  Master,  by  his  report,  certified 
(among  other  things)  the  fiu^ts  abovementioned,  and 
that  he  conceived  the  Plaintiff  and  one  Dashwood  to 
be  the  necessary  parties  to  join  in  ^ucti  conveyance. 


Dec.  12  1815.  T^^  day  the  cause  came  on  to  he  heard  upon  fur- 
ther directions,  when  it  was  contended,  for  the  ^De- 
fendant Bacon,  that  he  was  unnecessarily  made  a  party 
to  the  suit^  and  that  the  bill  ought  to  be  dismissed  as 
against  him. 


Leach  and  Grimwoodj  for  the  Plaintiff. 

Hart  and  Benym,  for  the  Defendant  Bacon. 

Sir  S.  BomiUy  and  Boots^  for  the  Defendant  Hayn. 


CASES  IN  CHANCERY. 
!jfil^  Master  €^  the  Rolls. 

If  the  bill  had  been  filed  against  Bacon  only,  it  might 
kive  been  a  question  whether  the  circumstances  amount 
to  a  waiTor  of  the  original  contract  and  acceptance  by 
the  Plaintiff  of  the  other  Defendant  as  purchaser  in  his 
place.  But  here  Bacon  has  all  along  been  treated  as  a 
mae  former  party ;  and  the  offer  made  by  the  bill  is  to 
convey  to  Hayn^  or  such  person  as  he  shall  appoint. 
Not  a  word  of  any  conveyance  to  Bacon.  It  is  there- 
tar^  by  the  act  of  the  Plaintiff  himself  that  ifiiyn  is 
placed  in  the  situation  of  purchaser,  and  he  only. 

Bill  dismissed,  as  against  Bacon,  without  costs.  Hayn . 
decreed  specifically  to  perform  his  agreement  and  to 
paj  Piaiotjff  his  costs  of  the  suit. 
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HOLDXN 

17. 

HatIt  and 
Bacon. 

Dec.  IS. 


MUSGRAVE  V.  MEDEX- 


Dec,  U. 


IN  this  case,  it  having  been  referred  to  the  Master  (a).     Order  on 
to  see  whether  it  would  be  for  the  benefit  of  the  sureties  to  pay 
partiei  to  the  original  suit,  that  a  suit  should  be  in-  money  into 
st&nted  against  Isaac  Medex,  the  son  of  the  Defendant  Court,  on  for- 
Motes  Medexy  and  Iscuic  having  consented  to  be  made  fi^i^ure  of  re- 
ft party  to  the  suit  abready  depending;  the  Master  re-  cognizance  en- 
potted,  and  Isaac  was  made  a  Co-defendant  with  his  ^eredintoona 
firtier,  accordingly. 

(a)  3  Yes.  and  B.  167. 
E 


ne  exeat. 


MUSGRAVE 
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1815.  An  order  for  a  ne  execU  afterwards  issued  against 

the  Defendant  Isaacs  who  entered  into  the  usual  bond, 
by  himself  and  a  surety,  not  to  go  out  of  the  kingdom 
Medex.  without  leave  of  the  Court  Shortly  after  putting  in 
his  answer,  he  went  abroad  without  permission ;  and  an 
application  was  this  day  made  to  the  Court,  on  the 
part  of  the  Plaintiff,  that  the  other  Defendant,  Mo9es 
MedeXy  may  pay  into  Court  the  sum  for  which  the 
writ  was  marked,  he  having  agreed  to  be  answerable 
for  Isaac;  or,  in  default  thereof,  that  proceedings  may . 
be  had  upon  the  bond  given  by  Isaac  and  his  surety. 

Sir  Sarnuel  BomiUy  and   Hart  Jxx  support  of  the 
motion. 

Leach  contra. 

Ordered  accordingly. 


•^ait.20, 1816.  After  the  vacation.  Leach  moved  to  discharge  this 
order,  upon  circumstances  under  which,  he  contended, 
that  the  money  had  in  fact  been  already  paid  by  the 
Defendant  Isaac  Medex  previous  to  his  going  abroad. 
But  the  Lord  Chancellor  was  of  opinion  that  the  ques- 
tion had  nothing  to  do  with  the  present  application; 
and  the  motion  was  refused  with  costs. 

In  the  course  of  the  argument,  Hart  mentioned  the 
following  case  of  Utten  v.  Utterij  in  which,  though  a 
case  of  inadvertence,  (which  the  present  was  not  con-* 
tended  to^be,)  the  Court  would  not  grant  the  indul- 
gence sought  to  be  obtained. 
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UTTEN  V.  UTTEN.  Dec.  U. 

UNDER  siinilar  drcumstances  with  the  preceding 
case. 

Sr  Samuel  BomiUy  and  Parker^  for  Plaintiff,  moved 
that  the  bond  may  be  ordered  to  be  delivered  over  to, 
and  pat  in  suit  bj,  Plaintifl^  against  Defendant  and  his 
soreties. 

Hart  and  MascaU^  for  the  sureties,  suggested  that 
tfe  money  daimed  by  the  Plaintiff  in  this  cause,  was 
<Hi  account;  and  not  yet  proved  to  be  actually  due; 
that  the  Defendant  had  put  in  an  answer  which  was 
not  excepted  to;  and  that  the  Defendant  had  gone 
abroad  under  a  mistake  as  to  the  effect  of  his  bond, 
the  condition  whereof  he  presumed  to  be  satisfied  by 
die  putting  in  of  his  answer ;  therefore  requesting  that 
the  sureties  may  be  discharged  on  entering  into  reccg- 
nizances  to  abide  the  event  of  the  cause. 

Sr  Samuel  Bomilfyj  in  reply,  observed  that,  although 
a  party  was  sometimes  allowed  to  give  security  to  abide 
the  event  of  a  cause,  this  could  be  only  done  in  respect 
of  a  private  transaction,  not  where  he  had  been  guilty 
of  violating  an  order  of  the  Court. 

7%^  LoBD  Chancellor 

Ordered  the  money  to  be  paid  into  Court  within  six 
months,  together  with  costs  of  the  application. 
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Dec.  19.,  BURROUGHS  v.  OAKLEY. 

Vendee  in  C\^  ^^^  ^^^'^  otjune  1812,  the  premises  in  question 
possession,  ob-  ^^^  were  put  up  to  sale  by  public  auction ;  and  among 
jecting  to  title,  the  conditions  of  sale  were  the  following,  viz.  each  pur- 
required  to  pay  chaser  to  pay  a  deposit  of  20  per  cent,  on  the  purchase- 
bis  purchase-  money,  and  sign  an  agreement  to  pay  the  remainder  on 
money  into  or  before  the  31st  of  August  1812,  on  having  a  good 
Court,  althou|[h  title ;  and,  if  any  delay  should  arise  in  completing  the 
the  fact  of  pos-  purchase  beyond  the  said  3l8t  of  August^  the  purchaser 
session  appear-  ^^  p^y  interest  on  the  remainder  of  his  purchase-money, 
ed.  not  upon  ^^  ^  ^^  ^^^^  f^^^  ^^at  period, 
the  pleadings, 

^  The  defendant  becoming  the  purchaser  at  this  sale 

paid  the  deposit  and  signed  a  memorandum  t-b  complete 
bis  purchase  according  to  the  conditions. 

On  the  Slst  of  August,  he  was  let  into  possession. 

In  1815)  the  Vendor  filed  his  bill  for  a  specific  per- 
formance. The  bill  contained  no  allegation  that  the  De- 
fendant had  taken  possession ;  nor  did  the  Defendant's 
answer  admit  it:  it  merely  stated  the  agreement,  but 
disputed  the  title. 

This  day,  the  Plaintiff  moved,  on  afiSdavjt,  that  De- 
fendant might  pay  his  purchase-money  into  Court,  with 
interest,  from  the  time  of  being  let  into  possession. 
The  affidavit  stated  the  fact  of  taking  ppssession,  and 
a  correspondence  which  had  taken  place  between  De- 
fendant's Solicitor  and  Plaintifi^  explaining  away  the 
objections  to  the  tide,  and  calling  repeatedly  on  De^ 
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leodant  to  take  the  conveyance^  which  had  been  pre- 
paredy  without  obtaining  any  satisfactory  answer. 
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Burroughs   , 


Sir  Samuel  Romilly  and  Edai^  in  support  of  the  mo-       Oakley. 
tionj  cited  Gibson  v.  Clarke  (a). 

Rosej  for  the  Defendant, 

The  cases  in  which  the  Court  has  interfered  to  take 
purchase-money  ont  of  the  hands  of  the  purchaser,  are 
c^  recent  decision.  In  that  referred  to,  the  circum- 
stanoe  of  not  making  good  the  title  was  a  mutual  sur- 
prise on  both  parties ;  a  feature  which  is  wanting  in 
that  now  before  the  Court.  Also,  in  all  the  former 
caseSf  the  bill  has  prayed,  in  addition  to  the  prayer  for 
a  specific  performance,  that  the  Defendant  may  pay  the 
money  into  Court  or  deliver  up  the  possession.  Here, 
the  fiict  of  the  Defendant  having  been  admitted  into 
possession  is  not  stated  in  the  bill ; — consequently,  no 
part  of  the  relief  prayed  is  founded  upon  it ;  and  the 
present  motion  is  only  grounded  on  affidavit. 


TTSe  Lord  Chancellor  said  that,  though  there  is 
no  case  in  which  the  Court  has  acted  on  affidavit,  yet 
its  interference  may  be  justified  by  the  circumstances. 
In  this  case,  although  the  contract  in  terms  seemed  to 
contemplate  delay,  that  could  mean  only  reasonable  de* 
lay,  and  not  such  as  should  arise  out  of  obstacles  ap- 
pearing to  be  created  by  the  Defendant  himself.     It 


Dec.  22. 


(ft)  1  Ves.  and  B.  500. 
See  also,  Clarke  v.  WUwn, 


IS  Ves.  S17.  SmUh  v.  Lhyd^ 
Maddocki  83. 
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1815.        was,  therefore,  a  case  in  which  the  Court  would  Ukt 

the  purchase-money  into  its  own  keeping. 
Burroughs 

V. 

Oaklbt.         Ordered  accordingly. 


Julff  S  and  26.  JOHN  PRITCHARD  v.  FLEETWOOD,  and  the 
Dec. Hand 21.  Assignees  of  JOHN  PRITCHARD  the  Younger  (a). 

If  apurchaser  rT^HE  Plaintiff  was  entitled  to  two  equitable  rents- 

of  the  legal  X     charge,  one  of  £50.  per  annum^  and  the  other  of 

estate  in  lands,  £^^.^eT  annumi  issuing  out  of  estates  of  the  banlyrupt, 

subject  to  an     j^^^  PrUchard  the  younger.    And  he  clauned  to  be 

equitable  rent-  ^^^^  ^  another  equitable  rentrcharge,  of  £50.  per 

charge,      use   |j„,|,^  igjuingon^  of  the  gaiae  estates, 
to  pay  the  rent- 

charsre.  a  re* 

II  be        ^^  Defendant  Fleetwood  was  mortgagee  in  pos- 

inted.         session  of  the  estates,  and  had  paid  the  three  rents* 

charge,  from  the  22d  of  September  1810,  the  date  of 

his  mortgage,  down  to  the  8th  of  Octcber  181 4,  when 

the  commission  of  bankrupt  issued  against  J.  Fritchard 

the  younger.   Shortly  after  that  event,  notice  was  given 

to  lUetaood  that  the  assignees  under  the  commission 

disputed  the  validity  of  the  last-mentioned  rent-charge. 

The  bill  prayed  an  account  and  payment  of  the  three 
rents-charge.  And,  on  the  coming  in  of  the  answers. 
Hart  now  moved,  on  the  behalf  of  ^e  Plaintiff,  for  a  re- 
ceiver. The  motion  was  opposed  by  Hasteuooodf  for  the 
Defendant  ^€^10001;^/  and  by  Ifftboii,  for  the  Assignees. 

(a)  Ex  ROathne. 
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Lord  Chahcellos.  1^15. 


When  a  person  takes  a  conveyance  of  a  legal  estate  I^^'tchard 
sotgeet  to  eqiutable  interests,  he  must  satisfy  those  in-  FtssTWooD. 
terests,  or  sn^mit  to  the  appointment  of  a  receiver.  It 
seems  reasonable  that  the  arrears  and  growing  instal- 
ments of  the  two  annuities  to  which  the  title  is  not  dis- 
puted should  be  paid  to  the  Plaintiff  and  .that  the  ar- 
rears and  growing  instalments  of  the  other  annuity 
should  be  paid  into  Court.  I  cannot,  in  this  stage  of 
the  causey  make  an  order  for  such  payments,  unless  by 
consent.  But^  if  Mr.  Fleetfwood  consents  to  such  an 
order,  I  shall  refuse  the  application  for  a  receiver* 

JFleetwood  consenting,  the  order  was  made. 

0 


MILLS  V.  FARMER. 


JAMESMiUs^  by  his  will,  dated  23rd  of  Jim^  1806,       Testator 

in  the  first  place  place  directed  that  all  his  just  debts  V  directs"  the 

and  funeral  expences,  and  all  the  legacies  which  he  residue  of  his 

dkoidd  give  by  his  said  will,  or  by  any  codicil,  should  personal  estate 

be  paid  as  soon  as  possible  after  his  decease ;  and  then  "  ^®      divided 

after  giving  several  pecuniary  legacies  to  a  considerable    ^  f  ®  ^'" 

amount,  to  certain  of  his  relations  and  other  persons,  . 

poses  mention- 
aod  after  appointing  the  Defendant  Farmer  and  ano-  ^ ,    «. 

**  and  other 
**  charitable  purposes  as  I  do  intend  to  name  hereafter."  He  afterwards  makes 
a  codicfl,  and  names  no  charitable  purposes.    Held,  a  disposition  of  the  resi- 
due m  favour  ef  cl^ty,  to  be  carried  into  execution  by  the  Court,  having 
regard  to  the  objects  |>articttlarly  pointed  out  by  the  testator. 
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ther,  his  executors,  with  equal  legacies,  proceeded  in 
the  following  words,  "  The  rest  and  residue  of  all  my 
^<  effects  I  direct  may  be  divided  for  promoting  the  gos^ 
<<  pel  in  foreign  parts  aiid  in  England  for  bringing  up 
<<  ministers  in  different  seminaries  and  other  charitable 
^<  purposes  as  I  do  intend  to  name  hereafter  after  all 
<<  my  worldly  property  is  disposed  of  to  the  best  ad- 
"  vantage/' 

Afterwards,  on  the  Hth  o(  August  1807,  he  address- 
ed a  letter  to  his  executors,  as  follows : — <<  Dear  gen- 
tlemen,— In  case  of  illness  or  death,  I  have  sent  to 
Messrs.  Robarts  and  Curtis,  a  box  in  which  is  my  last 
will  and  testament,  and  several  writings,"  which  are 
specified.  He  then  requests  that,  in  lieu  of  what  be  had 
bequeathed  his  executors,  they  would  accept  j6500 
each^  and  divide  his  wine  between  them ;  and  that  cer- 
tain other  persons,  named  in  the  letter,  might  receive 
some  other  specific  and  pecuniary  legacies ;  and  con- 
cludes thus  : — ^<  It  is  needless  to  have  any  of  my  rela- 
tions attend  my  funeral,  as  it  is  apt  to  breed  ill  will 
amongst  them ;  and  their  grief  on  such  occasions,  is 
generally  attended  with  hypocrisy;  therefore,  be  pleas- 
ed to  accept  of  these  trifles,  with  my  best  wishes ;  and  I 
pray  that  God  may  guide  you.*' 

The  testator  died  after  writing  this  letter,  which  was 
proved  by  his  executors,  together  widi  the  will,  as  a 
codicQ  thereto. 

The  bill  was  filed  by  the  next  of  kin,  praying  an  ac- 
count, and  distribution  of  the  residue  as  being,  undis- 
posed of  by  the  wiU  and  codicQ  of  the  testator. 


The  Attorney  General,  who  was  a  party  Defendant  to 
the  suit,  claimed  the  residue  as  ^ven  to  charity. 
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Tits  day,  the  cause  came  on  to  be  argued  before  his         1815. 
HoBour  the  Masierottbe  BoOs.  v-^^rw 

Mills 

V. 

The  case  was  but  little  argued;  but,  on  the  part  of  Farmsb. 
the  Jktomof  General^  was  treated  as  decidedly  in  &your  *oo  ^fii 
of  diaritj,  on  which  his  Honour  said  (a)  ^  That,  so  fiir  *  ' 
from  its  being  a  case  upon  which  there  could  be  no 
doabt  <^  its  being  a  bequest  substantially  to  charity,  he 
was  clearly  of  opinion,  that  it  must  be  held  void  for  un- 
Gertamty;  for  that,  in  the  first  place,  two  or  three 
vague  objects  of  charity  were  mentioned,  between  which, 
so  TMtf»«^,  and  other  objects  of  charity  which  he  pro- 
fetfed  a  design  of  naming  afterwards,  the  testator  ez- 
preaaed  ^fiihtre  inierUian  to  divide  his  property;''  and 
asked,  ''  how  it  was  possible  to  say,  in  the  absence  of 
sU  aobseqaent  specification,  what  portion  the  testator 
iotoided  to  give  to  the  purposes  he  had  named,  and 
vhat  portions  to  those  which  he  intended  to  name,  but 
iiA  not  name  ?  How  could  it  ^pear  whether  he  in- 
tended to  give  a  fortieth,  or  a  fiftieth,  or  a  hundredth  > 
part  to  both  or  either  of  the  purposes,  mentionied;" 
therefixre  decUring,  <^  that,  as  well  on  those  grounds,  as 
also  from  the  plain  meaning  of  the  clause,  as  altogether 
referable  to  a  future  specification  of  particulars  never 
afterwards  made,  the  dause  must  be  decreed  to  be  void 
fixr  onoertainty.'' 

And  so  decreed  accordingly. 

Agsinst  this  decree  at  the  Rolls^  the  Attorney  Gene^ 
rat  presented  a  petition  of  rehearing ;  and  the  cause 
coming  on  upon  rehearing  before  the  Lord  Chancel^ 
loTj  at  diflferent  times  before  the  end  of  the  sittings 


(a)  Ex  Rehlionem 
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after  Diniiy  Tem,  was  at  last  set  down  for  jodg- 
menty  when  his  Lordship  made  the  following  obserra* 
tioDS : — (a) 

7^  Lo&D  Chancellor. 


Aug.  23|  1815.  C4ft^  stating  the  case.J  This  matter  was  brought 
forward  by  means  of  a  bill  filed  by  the  Plaintiff  Mills^ 
and  otbersy  insisting  that  they  were  entitled  to  the 
residue  of  thb  estatei  the  Forney  iSeneral  being  made 
a  Defendant  in  order  to  raise  the  question,  whether 
this  clause  was  an  effectual  bequest  of  the  residue  for 
diaritable  purposes.  I  understood,  upon  enquiry, 
that,  when  the  cause  came  on  at  the  Rolls,  the  matter 
was  stated  in  this  way;  namely,  that  this  was  a  bequest 
too  uncertain  to  be  valid  and  effectual,  and,  therefore, 
that  tbe  residue  belonged  to  the  next  of  km.  Tbat 
was  the  .whole  of  the  argument  then  submitted  to  the 
Court  on  the  part  of  the  next  of  kin.  On  the  other 
band,  I  do  not  find  that  there  was  any  argument  on  the 
part  of  the  Attorney  General  g  and  his  Honour  accord- 
ingly delivered  a  judgment  which  I  haye  seen,  and 
which  amotints  to  this :  -~ 

(Then,  after  stating  the  grounds  on  which  his  Ho- 
nour's decree  was  founded,  as  above  given,  the  Lord 
Chancellor  thus  proceeded :— ) 

Now  in  the  first  place  it  is  to  be  considered,  whe- 
ther, supposing  that  the  words  ^  other  charitable  pur« 
poses  as  I  do  intend  to  name  hereafter,''  can  have  na 
eflfect  whatever  as  to  such  other  charitable  purposes, 
for  the  want  of  naming  them ;  it  therefore  follows  thai 


(a)  Ex  Relatione. 
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the  ebjects  which  are  apediioally  named  are  not  to  be 
ataDattended  to;  and  the  nest  thing  to  be  oonaidered 
is,  whether  it  can  be  determined,  coniistmtly  with 
(bimer  decisions,  that  where  a  testator  gii^es  his  pro- 
perly to  audi  charitable  pmposes  as  he  intends  to  name 
thoeaftar,  if  he  ^  without  namiag  any,  this  Court 
will  not  bold  diat  hb  general  intention  to  give  to  cha* 
nty  ia  safficiaitly  expressed  so  as  to  operate  as  a  gift 
to  diarity,  and  therefore  place  itself  in  the  room  of  the 
testator  mnaanng  the  specific  objects  of  that  intention. 
A  thnd  qoeatioa  is,  if  a  testator  giye  the  residue  of  his 
ptupeiiy  to  A,  and  B.,  and  snch  other  person  as  he 
■btll  hereafter  nam^  to  be  divided  between  A.  and  B* 
and  mch  person  so  to  be  named  hereafter,  and  die 
withoot  having  named,  whether  that  bequest  shall  fail 
altogether  aa  to  the  two  already  specified;  or  whether, 
by  coDfftroctkm  of  law,  the  whde  residoe  will  not  pass 
totfaesa? 


1810. 


That  these  questions  are,  all  of  them,  of  great  im* 
portance  with  reference  to  the  general  doctrines  of 
dus  Comt,  is  beyond  all  doubt  There  is  a  case  so 
long  ago  as  in  2  Freeman  (a),  to  which  I  can  find  no 
contradiction  elsewhere,  although  I  should  be  glad  to 
with  snffident  ground  to  over-rule  it  judicially ; 


(a)  S  Freem.  Case  SSO. 
'<  In  Cur.  Cane  1702.  It 
**  was  said,  and  not  denied, 
**  that  if  a  man  devisetfa.  a 
^  samofuKmeytosuchcha- 
^  ntaUe  uses,  as  he  shall 
^  direct  by  a  codicil  to  be 
**  annexed  to  his  will,  or  by 
**  a  note  in  writing;  andaf* 


**  terwards  leaves  no  direc- 
^  don,  neither  by  note  nor 
**  codicil,  die  Court  of  Ch^n- 
**  eery  hath  power  to  dis- 
<<  pose  of  it  to  snch  charit- 
<<  able  uses  as  the  Court 
"  shall  think  fit:  and  so  it 
<'  nas  held  in  the  case  of 
"  Mr.  Sidr^*%  wiU,  and 
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but  not  finding  any^  it  is  authority  enough  for  me  Up 
say,  that  the  present  case  ought  not  to  be  disposed  of, 
as  if  there  could  be  no  argument  reqiectiog  it    Now, 
whether  the  doctrine  in  the  case  referred  to  be  to  avail 
or  not  in  such  a  case  as  the  present,  I  do  not  yet  say ; 
but  it  is  proper  that  the  pouit  should  be  decided.    Sub- 
sequent ciises  do  not  go  the  length  of  confirming  that 
laid  down  in  The  Attorney  General  v.  Syierfin  (a), 
which  I  know  to  be  accurately  reported,  having  seen 
the  very  papers  that  were  made  out  when  that  case 
was  argued,^  and  which  have  been  preserved  to  the 
present  day.     I  saw  them  in  the  hands  of  a  gentleman 
to  whom  they  had  been  transmitted.    They  are  now 
a  hundred  years  old.    That  case  wa£  this.     A  testator 
left-money  to  be  disposed  of  to  such  charitable  pur- 
poses as  he  had  mentioned  in  a  paper  which  (as  stated 
in  his  will)  would  be  found  at  his  death.     He  died, 
and  the  paper  was  not  to  be  found.    One  would  sup- 
pose  the  Court  would  have  said  that,  as  the  paper  was 
not  to  be  found,  it  must  be  presumed  to  have  been 


**  in  the  case  of  one  Jontt  s 
**  but  if  the  will  points  at 
**  any  particular  charity,  as 
<'  for  maintenance  of  a 
"  schoolmaster  or  poor  wi- 
«  dow8>  then  the  Court  of 
<<  Chancery  ought  not  to  di- 
"  rect  it  to  any  other  pur- 
*'  pose  but  such  as  is  pointed 
<<  at  by  the  will;  as  if  the 
**  devise  should  be  for  such 
**  school  as  he  should  ap- 
**  point,  and  appoints  none, 
**  the  Court  may  apply  it  for 


**  what  school  they  please^ 
**  but  for  no  other  purpose 
**  than  a  school,  although  it 
«  may  be  for  what  school 
«  the  Court  thinks  fit." 

(a)  1  Vem.  224.  1  Eq. 
Ab.  96*  This  is  the  case  re- 
ferred to  by  the  note  in 
Freeman^  under  the  name  of 
"  the  case  of  Mr.  Sidrofen*8 
will/'  S.  C.  cited  from  the 
Register's  book,  7  Ves.43. 
note,  as  ''  the  Attorney  Gcr 
neral  v.  Syderfin" 
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^iTOjed^  or,  at  least,  woald  have  sent  it  to  a  jury  to 
try  the  (act  of  its  ever  having  existed :  but,  instead  of 
thi%  it  was  held  that  the  words  shewed  a  general  in- 
tenticm  in  %Toar  of  cbarify,  and  that,  as  the  particular 
otgccu  of  such  intention  could  not  be  discovered,  the 
Ckmrt  would  designate  those  to  which  it  should  be 
applied;  and  accordingly  the  Court  gave  it  to  Christ's 
HospitaL 

Now  I  shoald  have  wished,  very  respectfully  to  his 
Hoooor  the  Master  of  the  JSoOs,  that  the  present  case 
had  been  heard  by  him  as  fully  as  that  case  must  have 
been  heard.  And  since  the  parties  have  determined  to 
kriDg  it  before  me,  I  must  desire  to  have  it  argued 
«Ter  again ;  since  it  is  a  case  which,  if  I  affirm  the 
decree^  most  destroy  a  great  deal  of  doctrine  to  be 
cotlecte<Lirom  former  decisions ;  or,  if  I  reverse  it,  it 
most  be  on  grounds  very  difi^rent  from  any  that  appear 
to  have  been  touched  upon  in  the  Court  below. 

The  point  which  I  should  wish  to  have  argued  in 
&VOUT  of  the  next  of  kin  is,  that  the  doctrine  stated 
^  Freeman  is  cot  supported  by  subsequent  cases,  and 
that  such  subsequent  cases  have  been  those  in  which 
t!^  testator  bad  actually  devoted  the  residue  of  his 
property  to  charitable  purposes,  but,  in  consequence 
of  tome  act  afterwards  performed  by  him,  or  of  the 
omissicm  of  some  act  necessary  to  be  performed,  it  had 
become  impossible  to  find  out  the  object  of  his  intended 
beoeroknce.  ' 
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In  oonsequence  of  the .  request  made  by  the  Lord 
CkancdlcTj  the  cause  was  set  down  to  be  argued  by 
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one  Cottmri  cm  eudot  aide  on  the  second  day  of  Mi- 
chaelmas Term,  when  it  came  on  accordingly. 

Sir  Arthur  PigM  for  the  Attorney  QeneraL 

Leach  for  the  next  of  kin. 

For  the  Attorney  General. 

The  question  is,  whether,  upon  the  fiice  of  the  will, 
the  intention  of  the  testator  to  devpte  the  whole  re- 
sidue of  his  property,  is,  or  is  not,  so  expressed,  as 
that  the  Court  will  carry  tliat  intention  into  execution  ; 
whether  the  Court  will  say,  that  neither  the  whole  nor 
any  pan  of  the  residue  is  so  deyoted;  or  that,  accord- 
ing to  the  rules  of  the  Court,  it  must  be  considered  to 
be  disposed  of  for  such  charitable  purposes  as  the 
Court  shaD  think  fit  to  designate. 

With  reference  to  the  intention  of  the  testator,  as 
appearing  upon  the  will  itself,  it  is  material,  in  the 
first  place,  to  observe  that  the  parties  claiming  this 
residue  as  undisposed  of,  and  therefore  distributable 
among  themselves  as  the  next  of  kin  of  the  testa- 
tor are  named  as  legatees  in  the  will  in  such  pro-> 
portions  as  he  thought  proper  to  assign  (a).  From 
the  residuary  clause  it  is  evident  that  the  legacies 
so  given  were  intended  by  him  as  a  sufficient  and 
suitable  provision  for  each.  In  that  clause  he  uses 
the  word  <<  direct"  imperatively;  and,  by  that  word 
<^  direct,''  has,  as  I  contend,  dFectually  Excluded  the 
arguments  which  have  arisen  upon  the  will     It  is 

(a)  It  does  not  appear,  were  named  in  the  will,  not* 
from  the  case,  that  aU  the  withstanding  this  ground  was 
next  of  kin  had  legacies,  or     taken  in  the  argument. 
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not  recommendatory  onlyi  but  a  positive  injanction 
that  Lis  residue  is  to  be  applied  *'  for  promoting  the 
Gospel  in  foreign  parts  and  in  England  and  for  bring- 
ing up  Ministers  in  different  seminaries,"  after  all  his 
worldly  goods  shall  have  been  disposed  of  to  the  best 
advantage ;  and  he  conclqdes  by  reserving  to  himsdf  a 
power  of  naming  other  charitaUe  purposes  thereafter. 


1815. 


MlIiLS 

F^BanK. 


Now,  if  this  decree  is  to.  stand  as  pronounced  by  his 
HoDom*  the  Master  of  the  BoUSf  the  principle  upon 
which  the  decree  was  founded  will  be  affirmed  toge- 
ther with  (t;  and  I  must  bc^  leave  to  say,  it  is  impos- 
sible that  your  Lordship  can  so  give  effect  to  it  with- 
out placing  the  law  on  this  suliject  in  a  state  of  uncer- 
tdnty  and  confusion,  without  introducing  (that  greatest 
of  all  evils,  except  a  corrupt  administration  of  justice^) 
a  shifting  and  variable  exposition  of  the  law,  setting 
aathority  against  authority,  and  leaving  no  fixed  prin- 
ciple upon  which  judges  can  act  in  future  cases.  Ck>n^ 
sidered  in  this  light,  therefore, .  I  am  so  &r  from  think- 
ing the  decree  now  submitted  to  the  revision  of  the 
Court  indifferent  in  its  nature;  that,  on  the  contrary , 
I  esteem  it  as  of  importance  in  the  highest  degtee,  in 
which  the  doctrines  and  practice  of  this  Court  can  ever 
be  held  as  important. 


It  wonld  be  great  injustice  to  the  learned  Judge  who 
pronounced  this  decree,  to  suppose  that  the  subject 
was  ftdly  brought  before  him,  or  the  authorities  now 
rdied  on  in  opposition  to  his  opinion  properly  sub- 
mitted to  his  consideration.  In  point  of  &ct  the  case 
was  otherwise.  On  the  part  of  the  Attomejf  General 
no  discussion  was  attempted,  fi>r  none  had  been  ima- 
gined necessary ;  and,  it  having  occurred  to  the  learned 
Judge  that  the  residuary  clause  was  void  for  uncer- 
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1815.  tftinty,  he  pronounced  his  judgment  accordmgly5  and 
there  the  case  ended.  The  AUomey  General^  how- 
ever, thought  it  his  duty  to  have  it  reconsidered ;  and 


Mills 


V. 


Fjiric£Ii.      directed  the  appeal  to  be  brought 

That  which  is  now  contended  on  his  part  is,  that 
there  has  been  by  this  testator  an  absolute  devotement 
of  the  entire  residue  of  his  property  to  charity,  leav- 
ing nothing  incomplete  but  the  nomination  of  some  of 
the  objects  to  which  it  was  his  intention  that  il  should 
be  applied*    <<  All  the  rest  and  residue'*  of  his  pro- 
perty he  directs  ^*  may  be  divided,'*  (that  is,,  he  abso- 
lutely devotes  it  to  be  so  divided,)  for  disseminating 
the  Gospel,  and  for  bringing  up  Ministers  in  different 
seminaries,  and  for  other  charitable  purposes  which 
he  intends  thereafter  to  name.     All,  therefore,  that 
rests  in  intention  is  to  name^  not  to  devote^  for  that  he 
has  done  already;  and  he  has  done  it  in  terms  which 
cannot  be  more  largely  expressed,  more  comprehen- 
sive»  or  more  descriptive  of  his  intention,  in  terms 
which  the  Court  has  already  held  sufficient,  as  of  them- 
selves, to  devote  to  charitable  purposes.     The  gift, 
therefore^  is  complete.     It  is   "  to  be  divided  g*^  a  word 
'  which,  in  this  case,  cannot  have  the  same  sense  and 
construction  put  upon  it  as  if  the  bequest  had  been 
between  individuals,  where  there  might  be  a  survivor- 
ship.   There  can  be  no  survivorship  between   these 
charities;   for  the  Gospel  never  dies;  it  is  eternal: 
and  the  Ministers  of  the  Gospel  must  exist  for  ever. 
Neither  are  the  purposes  here  specified  vague  and  in- 
definite, so  that  the  bequest,  on  that  account,  must  fail 
for  uncertainty.    On  the  contrary,  they  are  sufficiently 
certain  in  their  nature,  and  pointed  out  with  sufficient 
precision,  to  enable  the  Court  to  act. 
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TIrLoRD  Chancellob. 

I  take  the  argument  in  favour  of  the  gift  to  charity 
to  be  this.  The  testator  did  not  mean  the  <<  other 
charitable  purposes"  which  he  had  in  view  to  take 
effect  at  all,  unless  he  should  thereafter  name  them* 
Suppose  I  give  to  my  nephews  A.  and  J3.,  and  such 
other  person  as  I  shall  name  hereafter.  If  I  do  not 
name  that  other  person  hereafter,  shall  *.i.  and  B.  take 
notfaii^? 


1815. 

Mills 

Farmer. 


Far  the  AUomey  General. 

If  the  bequest^  in  the  supposed  case  of  individuals, 
vere  wo  Snxaed^  as  according  to  legal  construction  to 
cQostitntc  a  tenancy  in  common,  then  A.  and  B,  being 
entitled  to  one-third  each,  the  remaining  third  would 
be  left  undisposed  o£  I^  on  the  other  hand,  the  terms 
of  the  bequest  were  such  as  to  create  a  joint^tenancy, 
then  I  contend  that,  in  the  case  supposed,  it  would 
constitiite  A.  and  B.  joint-tenants  of  the  whole ;  and 
that  the  bequest  could  in  neither  case  be  considered 
as  having  &iled  for  want  of  designating  the  third 
penon  who  was  intended  to  take  together  with  them. 

But  in  the  present  case  it  is  still  less  to  be  imagined 
that  that  omission  is  destructive  of  the  bequest;  on 
the  oootrary,  there  are  circumstances  which  render  it, 
in  mj  iqpprebensioo,  certainly  to  be  presumed  that  the 
testator  had  changed  his  intuition  of  naming  a  third 
object,  and  left  the  entire  residue  to  go  to  those  already 
named.  In  making  the  codicil,  which  he  executed 
after  the  date  of  his  will,  his  attention  must  have  been 
cilled  to  the  state  in  which  his  afi&irs  were  left  by 
that  will,  which,  as  he  must  be  supposed  to  h^ve 
ioowD,  was  confirmed  by  the  cojdicil,  and  rendered  of 
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one  substance  with  it.     From  the  omission,  therefore, 
to  name,  in  that  codicil,  the  **  other  purposes"  which 
he  had  formeriy  intended  to  mention,  the  onl j  reason- 
able and  consistent   inference  is,  that  he  had  aban- 
doned those  purposes,  leaving  his  will  valid  and  eflec- 
tual  as  to  the  purposes  already  designated.     But  then 
arises  the  question,  which  was  put  by  the  Master  of 
ike  RollSf  relative  to  the  proportion  in  which  this  re- 
sidue is  directed  to  be  divided :  ^^  How  could  it  ap- 
pear whether  the  testator  intended  to  give  a  fortieth, 
or  a  fiftieth,  or  a  hundredth  part,  to  the  purposes  men- 
tioned?'   Suppose,  then,  that  the  testator  had  said, 
<^  I  give  my  residue  to  be  divided  in  such  proportions 
as  I  intend  to  name  hereafter ;"  would  it  be  contended 
that,  because  he  did  not  afterwards  name  the  propor- 
tions, the  bequest  of  the  residue  must  therefore  fall  to 
the  ground   altogether?    Yet  what  is  that  supposed 
case  but  the  present  ?    In  this  case  alsO)  the  testator 
has  not  named  the  proportions ;  and  since  he  has  not 
named  them,  I  contend,  not  that  the  bequest  must 
therefore  fail,  but  that  the  Court  will  distribute  the 
subject  of  it  in  equal  proportions. 


In  lyOyly  t«  The  Attorney  General  (a\  where  a 
testator  gave  <^  to  such  of  his  relations  as  were  most 
deserving,  and  in  such  manner  as  his  trustees  diould 
think  fit,  and  for  sjuch  charitable  uses  and  puiposes  as 
they  should  also  think  most  proper  and  convenient  ;** 
the  Court  directed  that  one-half  of  the  estate  should 
go  to  the  testator's  relations,  share  and  share  alike, 
and  the  other  half  to  charitable  uses,  according  to  a 
«cheme  to  be  approved  by  the  Master;  the  known  rule. 


(a)2£q.  Ab.  194.  pi.  15. 
4  Viner,  485.  pi.  16.  et  tide 
the  decree  cited  from  the 


Register's  book,  7  Ves.  58. 
note. 
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thtf  equality  is  eqaityi  being,  as  was  said,  the  best 
to  go  by. 


1815. 


What  I  contend  therefore  is,  that  the  whole  is  valid ; 
diftt  the  detur  manifestation  of  the  testator's  will  to 
appropriate  die  whole  of  his  residue  to  charitable  pur- 
poses is  not  to  be  defeated  by  the  accidental  circum- 
stance of  his  having  omitted  to  state  in  what  propor- 
tions it  is  to  be  distributed  among  such  as  he  has 
tfaoogfat  proper  to  particularize.  If  there  should  yet 
lenaio  any  doubt  upon  this  subject,  I  then  submit, 
fhat  the  utmost  length  to  which  the  Court  could  go, 
would  be,  to  put  the  charities  named  on  the  same  foot* 
ing  as  the  two  individuals  in  the  case  supposed  by  your 
Lonlsfaip  would  be  placed,  supposing  the  words  such 
ss  to  operate  a  tenancy  in  common.  And  how  can 
they  be  placed  on  the  same  footing  in  this  instance, 
where,  from  the  nature  of  the  expressions  used,  it  is, 
and  most  remain,  absolutely  uncertain  what  were  the 
nmnber  and  extent  of  ^hpse  other  objects  which  the 
testator  had  in  view  at  the  time  of  making  this  be- 
quest? We  are  therefore  forced  back  to  my  original 
position,  which  is,  that  efiect  must  be  given  to  the 
whole  bequest. 

The  ynUf  an  the  interpretation  of  common  sense^ 
smoimts  to  this—*'  I  devote  the  whole  residue  of  my 
poperty  to  diaritaUe  purposes.  As  to  some  of  those 
pofposes  my  mind  is  made  up— those,  for  instance,  of 
promoting  the  Gospel,  and  bringing  up  Ministers  in 
AfiereDt  seminaries.  These  purposes  are  fixed  and 
decided,  and  I  therefore  dedare  them  to  be  among  the 
clqedB  to  which  my  residue  is  so  devoted.  Whether 
I  mgj  afterwards  add  to  these  objecto  others,  about 
whkh  my  mind  is  not  so  fixed  and  decided,  is  at  pre;- 
•ent  micertain ;    but '  whatever    other    objects  I  may 
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name  hereafter,  I  mean  that  my  residue  should  be  ap- 
plicable to  them  as  well  as  to  those  which  I  have 
named  already."  The  words  "  other  purposes  as  I 
shall  name  hereafter,"  can^  consistently  with  the  gene- 
ral intention  before  made  manifest,  be  taken  to  mean 
nothing  but  "  whatever  other  purposes  I  may  name 
hereafter  "  What  then  is  the  consequence  of  his  not 
having  named  any  other  purposes  than  those  already 
mentioned?  What,  but  that  those  already  mentioned 
are  alone  to  take  ?  If  I  do  name  others,  those  others 
shall  take  together  with  those  I  have  named ;  but  if  I 
do  not  name  others,  those  which  I  have  named  shall 
exclusively  take.  Then  comes  the  codicil,  made  four- 
teen months  after  the  will,  by  which  it  is  plain  that 
he  considered  the  will  as  complete,  and  had  it  not  in 
his  contemplation  to  make  any  further  or  other  testa~ 
mentary  disposition.  What  is  the  operation  of  this 
codicil,  but  as  If  he  had  said,  **  the  intention  I  for- 
merly expressed  of  naming  other  charitable  purposes 
is  abandoned ;  and  the  latter  part  of  the  alternative 
must  therefore  prevail ;  namely,  those  objects  must 
take  which  are  named  in  the  will  ? 


There  was  no  occasion  for  his  saying  this  in  words. 
The  alternative  in  his  mind  is  sufficiently  apparent  from 
the  introduction  of  the  clause  itself.  If  he  had  really 
intended  that  that  clause  should  have  no  effect  at  all, 
unless  he  should  afterwards  make  up  his  mind  about 
giving  his  property  to  other  objects  besides  those  he  bad 
mentioned,  he  would  have  made  no  disposition  whatever 
until  he  had  so  made  up  his  mind.  What  possible  paiv 
pose  could  it  answer  to  express  a  mere  intention,  which 
was  not  to  take  effect  unless  he  should  do  some  other  act 
in  fiiture,  at  the  time  of  doing  which  it  would  be  quite 
as  easy  for  him  to  carry  into  e£bct  his  intention  alto- 
gether ?  He  might  have  actually  intendedy  at  the  time 
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of  mduDg  his  will,  to  name  other  purposes ;  and  with 
tbat  Tiew  the  introduction  of  the  clause  was  very  rea- 
sonable, securing  his  main  object,  the  devotement  to 
charitable  purposes,  and  at  the  same  time  reserving 
the  power  of  nomination  as  to  some  of  those  purposes, 
without  afterwards  disturbing  his  will  as  to  others 
which  he  was  determined  should  take  effect  at  all 
events. 


1815. 


Mills 

V. 

Farmer. 


To  come,  now,  to  the  consideration  of  the  cases ;  the 
£nt  circumstance  which  must  strike  us,  with  regard  to 
die  present,  is,  that  it  is  infinitely  stronger  than  many 
of  those  in  which  the  Court  has  supported  a  testator's 
intention  to  give  to  charity;  because  in  this  there 
are  fixed  and  certain  objects  of  that  intention  which 
die  t^tator  has  pointed  out,  and  it  is  therefore 
not  cme  of  those  imperfect  cases  in  which  the  Court 
has  taken  upon  itself  to  designate  the  objects.  In  a 
case  where  the  property  is  given  to  trustees  for  the 
general  purposes  of  charity,  although  the  trustees  shall 
have  done  nothing  towards  fulfilling  the  objects  of  the 
trust,  die  Court  will  take  it  out  of  their  hands,  and 
assume  to  itself  the  power  which  they  have  neglected 
to  exercise.  In  the  name  of  common  sense,  where  is 
the  difierence  between  that  case  and  this,  in  which  the 
testator  has  named  no  trustees,  but  has  devoted  his 
property  in  as  absolute  a  manner  to  charity  as  if  he 
had  created  a  specific  trust  for  that  purpose,  and  in 
wfuch  the  Court  is,  therefore,  fully  as  competent  to 
assume  the  administration  as  in  the  other  ?  What  have 
die  next  of  kin  to  do  with  this  question  ?  The  testator 
has  positively  excluded  them  by  providing  for  them, 
in  the  first  place,  out  of  his  general  property.  He 
has  said,  I  gave  a  part  of  my  property  to  my  next  of 
kin.  Another  part  of  it  I  give  to  charity.  How  can 
the  next  of  kin  claim  botli  parts?  And  how  can  the 
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dow   of   deciding    conformably  to   the  testator's  in- 
tention ? 


Mills 

V, 

Farmer. 


There  would  be  some  show  of  pedantry  in  going 
through  the  authorities,  afVer  the  very  full  and  com"* 
plete  examination  of  them  by  your  Lordship  in  the 
case  of  Moggridge  v.  JTuzckwett  {a) ;  a  case  which 
bears  in  itself  so  strong  an  analogy  to  the  present,  that 
it  would  be  enough  to  rest  upon  your  Lordship's  de- 
cision in  that  single  instance.  That  case  was  upon  a 
clause  in  a  will,  bequeathing  the  residue  of  the  tes« 
tator's  personal  estate  to  a  person  therein  named,  as  a 
trustee,  to  be  disposed  of  by  him  in  such  charities  as 
he  should  think  fit,  recommending  a  particular  object 
of  charity ;  and  there,  although  the  distribution  was 
expressly  confided  to  a  certain  person,  who  died  long 
before  the  testatrix,  and  of  whose  death  she  had  notice^ 
yet  it  was  held  that  the  general  intention  must  pre* 
vail,  and  that  this  Court  would  itself  assume  the  ad- 
ministration and  give  effect  to  that  intention  by  a  re* 
ference  to  the  Master,  having  regard  to  the  particular 
object  pointed  out  by  the  testatrix.  In  that  case,  as 
in  the  present,  the  next  of  kin  claimed  the  legacy  as 
lapsed  by  the  death  of  the  trustee  to  whom  it  was  so 
expressly  given;  every  authority  that  could  be  pro- 
duced on  either  side  was  argued  and  sifted  to  the 
bottom ;  and  your  Lordship's  decree  was  not  only  in 
affirmance  of  the  decision  of  a  former  Lord  Chancel-* 
lor  (i),  but  was  itself  affirmed  on  appeal  to  the  House 
of  Lords  {c)i  so  that  the  case  in  question  constitutes 
the  strongest  authority  that  the  highest  sanctions  in 
the  law  can  create;  and  yet  that  authority  must,  I  re^ 

{a)  7  Ves.  S6.  ^  S  Bro.  517. 1  Ves.  jun.  464-. 

(6)  Lord  Thurl&w.  S.  C.  (c)  IS  Ves.  416. 
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pea^  be  shaken  by  the  decree  in  the  present  case  if  it 
is  fnfiered  to  stand. 

Bat  though^  from  the  extensive  view  of  the  subject 
whidi  is  contained  in  the  case  I  have  cited,  it  is  unne- 
cessary to  go  at  large  into  the  authorities  which  are 
diere  so  fully  canvassed ;  yet,  in  consequence  of  what 
fell  from  your  Lordship  on  a  former  occasion  (a),  it 
beci»nes  my  duty  to  advert  somewhat  more  particu- 
larly to  the  case  cited  from  Freeman.     That  case,  from 
tbe  circumstances  on  which  it  stands,  must,  I  hold, 
be  taken  to  be  the  law  on  the  subject.      It  is  now  more 
than  a  centory  old,  and  it  has  never  yet  been  called  in 
qoesdon;  yet  your  Lordship  is  required  to  overturn 
it  entirdy,  for  such  must  be  the  effect  of  the  present 
decree,  if  now  confirmed;  that  case  being  even  less 
strong  tiban  this  in  favour  of  charity.    There  it  is  said, 
^  if  a  man  deviseth  to  such  charitable  uses  as  be  shall 
direct,  &€.;"  a  word  much  more  immediately  pointing 
at  certain  specific  objects  .than  the  word  <<  some"  em- 
ployed by  this  testator*    And  then  it  says,  <<  if  the  will 
itsdf  points  out  emy  particular  charity,  then  the  Court 
ongbt  0<H  to  direct  it  to  any  other  purpose  than  such 
as  18  pointed  out  by  the  will  {b)*^    Now,  if  the  decree 
at  die  Rolls  is  to  stand,  I  repeat  that  all  this  must  be 
rased  entirely  out  of  the  books ;  for  no  part  of  what  I 
have  cited  is  law,  if  it  be  not  equally  applicable  to  the 
case  now  before  your  Lordship.    , 

[Sr  Arthur  PigoU  then  referred   to  the  cases  in 
wUch  the  Court  has  decreed  a  performance  cy  pres{c\ 


1815. 


Mills 

V. 
FAaMER. 


U)  See  ante,  p.  58>  59.  (c)  Aiiornexj    General    v* 

(i)  See  the  statement  of     Guise^  2  Vern.  266^  &c. 
tliii  case,  ante,  p.  59,  note. 
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and  mentioned  that  of  TTie  Aitomey  General  v,  Hici- 
man  (a).] 

It  is  said,  however,  that  the  case  in  Freeman^  and 
that  of  Mr.  Srfderfiff%  will,  to  which  it  refers,  have 
been  shaken  by  Wheeler  v.  Sheer  {b).  But  there  is  ia 
that  case  this  peculiarity,  which  takes  it  entirely  out 
of  the  principle  of  the  others,  upon  which  I  contend 
that  the  present  also  is  to  be  decided.  In  that  case^ 
the  testator  by  his  codicil,  referring  to  his  will,  so  far 
revokes  that  will,  as  that  he  gives  his  residue  <^  to  such 
uses  and  purposes "  as  he  ihall  thereafter  direct,  not 
specifying  charitable  purposes ;  and  consequently  there 
was  no  such  general  intention  to  devote  to  charity  as 
this  Court  can  alone  act  upon  in  similar  cases. 


{a)  2  Eq.  Ab.  193.  pi.  14. 
Bridgman's  Char.  Uses^  4>76. 

(&)  Mosely,  288,  301.  et 
vide  WhiU  v.  WhUe^  1  Bro. 
12.  p.  15.  where  the  case  is 
referred  to  by  Lord  Thur» 
/ottf.  A  testator,  after  giving 
several  legacies,  gave  to  his 
executors  the  residue  of  his 
estate  upon  trust  that  they 
should  employ  it  to  such  cha- 
ritable uses  as  by  codicil  he 
should  appoint.  By  a  codi« 
cii  to  his  will,  he  revoked 
some  legacies  and  gave  others, 
but  named  no  charitable  pur- 
poses, and  goes  on  to  direct 
that  the  residue  given  by  his 
will  should  be  applied  to  such 
uses  and  purposes  as  by  any 


other  codicil  or  codicils  should 
be  directed.  He  afterwards 
made  a  second  codicil,  still 
referring  to  the  bequest  in 
his  will,  but  naming  no  cha- 
ritable purposes ;  and  finally 
a  third,  containing  no  direc- 
tion as  to  his  personal  estate 
whatever;  and  died  soon 
after.  The  Lord  Chancellor 
King  held,  that  ''  where  a 
man  devises  to  such  charit- 
able useso^  he  had  appointed, 
that  supposes  he  had  made  an 
appointment,  though  it  is  not 
to  be  found :  but  here  it  wa« 
plain  the  testator  had  made 
no  appointment,  'and  only 
had  it  in  his  thoughts  to  do 
so." 
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Tbe  case   of  Cock  v.  Duckef^ld  (a)  seems  to  me 
another  strong  authority  in  support  of  the  principle 
contended  for .   The  personal  estate  in  that  case  was 
devoted  to  charity,  and  certain  objects  specified,  with 
reference  to  which  a  scheme  was  directed  to  be  laid 
before  the   Master.     But  there  was  also  a  devise  of 
real  estate,  as  to  which  no  objects  were  pointed  out^ 
bat  such  charitable   purposes  as  the  testator  should 
thereafter  appoint,  and,  for  de&ult  of  appointment  by 
the  testator,  then  as  his  trustees  should  judge  conve- 
nient;    Lord  Hdrdwicke^  nevertheless,   collected  the 
charitable  purpose  as  applicable  equally  to  the  real 
estate   so  devised,  observing  that    all  the  objections 
ariung  firom  want  of  objects,  were  easily  removed  upon 
construing  the  testator's  intention  to  be  in  &vour  of 
charity ;  and  he  accordingly  directed  a  scheme  to  be 
laid  before  the  Master  for  such  charitable  purposes  as 
should  best  answer  the  intention  of  the  testator,  and 
for  the  application  of  the  personal,  and  of  the  produce 
arising  from  sale  of  the  real  estate^  to  such  purposes. 
And  this  case,  also,  is  so  much  stronger  than  the  pre- 
sent, as  it  goes  to  disinherit  an  heir  at  law,  an  object 
which  the  Court  in  all  cases  expresses  the  greatest  re- 
luctance to  assist  in  effecting. 


1815. 


Mills 

V. 

Farmxr. 


With  regard  to  the  circumstance  of  there  being  no 
trustee  in  die  present  case,  no  person  named  by  the 
testator  for  the  express  purpose  of  carrying  his  cha- 
ritable intention  into  effect^  if  any  argument  whatever 
could  be  raised  upon  that  deficiency,  it  is  completely 
answered  by  the  decision  in  the  case  of  Moggridge  v. 
ThackmelL  For  where  can  be  the  distinction  between 
no  trustee  being  appointed,  and  the  trustee  who  is 
sppointed  dying  in  the  testator's  lifetime^  by  which,  in 


(a)2Atk,562,567. 
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^'^^^^^  ed  ?  If  a  person  is  named  executor,  who  dies  in  the 

Mills  *jjp^  ^f  ^  testator,  it  is  the  same  thing  as  if  no  executor 

FAKtttft.  had  been  named. 

Then  is  it  possiUe  to  maintain  that  the  next  of  kin, 
if  they  are  not  to  take  the  whole,  are  to  take  any  part 
of  this  residue?  The  whole  property  is  efiectnaUy 
ve&t^  in  the  executcMrs;  and  can  it  be  said  that,  as  to 
one-third  of  it,  the  testator  has  died  intestate?  The 
effect  of  this  would  be  to  strike  out  of  the  books  every 
authority  that  has  been  cited.  ^  It  would  be  to  say  that 
since  the  testator  had  expressly  pointed  out  two  objects 
of  bis  charitable  intention,  those  indeed  could  not  be 
got  rid  of  I  but  that,  having  expressed,  but  omitted  to 
name,  some  other  charitable  purposes,  this  the  Court 
will  consider  as  vdid  for  uncertainty;  when,  at  the 
same  time,  if  the  testator  had  given  the  whole  residue 
to  charitable  purposes  in  general,  without  naming  any, 
it  would  be  impossiUe  that  the  next  of  kin  could  come 
in  for  any  part  of  it. 

I  repeat,  therefore,  that  in  affirming  this  decree^  your 
Lordship  will  do  nothing  less  than  blot  out  at  once  one 
half  of  the  law  upon  the  subject  The  cases  sufficiently 
shew  what  that  Itfw  is. — Possibly  it  may  be  better  that 
the  law  should  not  remain  as  it  is;  it  may  be  more  be* 
neficial  to  the  pubUe,  in  such  cases  as  the  present,  ta 
strike  out  4he  bequest  altogether,  and  let  the  relati<m& 
of  the  testator  have  the  property.  This  is  a  point  of 
opinion  oh  winch  I  ^o  not  presume  to  be  able  to  form 
any  judgment ;  neither  is  thiis  the  place  for  arguing  it, 
nor  has  this  Courts;  in  4my  shape,  the  power  of  acting 
upon  it.  All  your  Lordship  has  to  dp,  is  to  ascertaia 
what  the  law  is,  as  founded  on  a  series  of  judicial  deci- 
sionsy  and  to  make  the  decree  in  this  case  conformable 
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to  it    It  18  established  that,  in  fiivoor  of  charity,  the         1815. 
Goart  will  invaiiably  protect  the  general  intention  of 
a  testator ;  and  it  can  no  more  step  out  of  the  line  of  ^, 

lU  doty  in  this  instancy  than  it  can  strike  out  of  a  will  Fabmbi. 
any  specific  legacy,  however  clearly  eitpressed  and  di* 
rectly  given.  All  that  I  entreat  of  the  Court  is  to  pre- 
serve, in  this  instance^  the  uniformity  of  judicial  deci* 
nons ;  if  it  does  otherwise^  it  will  introduce  the  great* 
est  eril  that  can  arise  in  any  system  of  judicature. 

For  the  next  of  kin. 

Nothing  can  be  more  undeniable  than  that  it  is  ex* 
tremely  important  to  adhere  to  principles  which  have 
heea  long  established  and  have  stood  through  a  series 
of  concurrent  decisions;  nor  than  that,  in  the  comae  of 
justice,  property  is  not  secure  if  the  law  is  floating  and 
uncertain  in  its  determinations  respecting  it.  But  i^ 
in  support  of  the  first  point,  your  Lordship's  attention 
has  been  drawn  to  two  or  three  decisions  whidb  militate 
strongly  against  the  very  principle  which  it  is  endea* 
voured  to  establish ;  and  i^  with  regard  to  the  second, 
lean  shew  diat  not  a  single  former  decirion  apjdiies  im- 
mediately to  the  case  now  bef<»re  us;  I  trust  that  the 
present  case  may  safely  be  permitted  to  nest  upon  its 
own  merits,  without  the  apprehension  of  disturbing  the 
established  doctrines  of  the  Court  by  any  dedsibn  which 
may  appear  most  conformable  to  its  actual  drcum- 
stances.  So  far,  indeed,  from  the  danger  which  is  iqp- 
prdiended  of  unsettling  established  principles  by  the 
decision  in  iSiis  instance,  many  of  the  cases  which  have 
been  cited  as  establishing  those  principles  are  wholly 
mwiatirfactory  in  their  results,  and  at  variance  with  each 
other  and  with  themselves  on  the  very  points  which,  it 
V  feared,  may  be  shaken  by  calling  them  in  question. 
But  it  is  enough  for  me  if,  without  questioning  any,  I 
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can  prove,  as  I  undertake  to  prove,  that  the  presest  is 
essentially  di£Perent  from  them  all. 

The  principles  upon  which  the  Court  acts  in  cases 
of  gifts  to  charitable  purposes  are  not  different  from 
those  which  govern  it  in  the  execution  of  gifts  to  in« 
dividuals.  In  both  the  intention  of  the  testator  is  the 
only  guide;  and  the  Court  will  not  step  out  of  its 
jurisdiction  to  create  a  bequest  where  none  exists, 
merely  because  something  is  said  by  a  testator  respect- 
ing charity,  any  more  than  it  will  give  a  specific  sum  to 
an  individual  merely  because  that  individual  is  men- 
tioned in  the  will.  All  that  the  Court  does  is  this.  If 
the  testator  has  named  specific  objects  of  his  charitable 
intention,  it  will  so  construe  the  will  as  to  make  it  ap- 
plicable to  those  objects.  If  none  are  named,  but  the 
testator  has  expressed  a  general  intention  to  devote  his 
property  to  some  charitable  purpose,  it  will  give  effect 
to  that  intention  by  applying  it  to  some  charitable  pur- 
pose acccnrdingly ;  and  this  can  only  be  done  by  render- 
ing specific  that  which  the  testator  has  announced  to  be 
his  general  object.  In  both  cases,  the  intention  clearly 
expressed  by  the  testator  is  that  alone  which  the  Court 
takes .  upon  itself  to  execute.  But  what  can  the  Court 
do  in  a  case  where  the  intention  is  not  so  expressed  as 
that  it  can  be  with  any  certainty  inferred  what  that  inten- 
tion was  ?  The  Court  will  not  step  aside  to  supply  the 
defect  of  intention  any  more  in  the  case  of  a  charity 
than  in  that  of  an  individual.  The  only  question  for 
the  Court,  in  the  one  case  as  in  the  other,  is  whether  it 
is  so  expressed  as  to  be  certain.  If  not,  there  is  no  rule 
Oupon  which  the  Court  can  act,  and  the  property  is  con- 
sequently undisposed  of. 


It  is  an  error  to  say  that  this  case  was  not  fiiUy 
argued  in  the  Court  below,  or  that  it  was  but  slightly 
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considered  by  the  learned  Jadge  who  decided  it.  On 
die  contrary,  all  the  circumstances  of  the  case  were 
properly  brought  before  him,  and  no  man  can  doubt 
the  power  of  his  mind  in  applying  to  those  circum- 
stances the  acknowledged  rules  and  principles  by  which 
his  decision  was  guided.  If  it  be  said  that  all  the  au- 
thorities were  not  gone  into,  which  have  now  been 
cited,  it  may  be  answered,  that  all  those  authorities  wfite 
already  familiar  to  the  mind  of  that  learned  Judge; 
but  it  is  enough  that  this  is  not  a  case  to  be  decided  by 
precedent;  it  is  one  with  which  authority  has  very  lit- 
de  or  nothing  to  do.  It  is  a  mere  question  of  inten- 
tion; that  intention  is  to  be  collected  only  from  the 
expresnoBs  made  use  of;  and  the  learned  judget  in  ap- 
plying the  force  of  his  understanding  to  the  import  of 
those  expressions)  was  forced  to  come  to  the  conclusion 
that  they  did  not  enable  him  to  discover  any  intention 
so  certain  as  to  be  capable  of  being  carried  into  effect. 
If  the  Court  can  find  such  an  intention,*  it  is  the  duty 
of  the  Court  to  execute  it ;  otherwise^  while  it  pro- 
fcMes  to  act  upon  what  does  not  in  &ct  exist,  it  is  its 
own  will  which  the  Court  carries  into  execution,  and 
not  that  of  the  testator. 
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The  language  from  which  this  intention  is,  if  possi- 
ble^ to  be  collected,  lies  in  a  very  narrow  compass.  The 
testator  in  substance  says,  I  mean  to  divide  my  residue 
between  certain  purposes  which  I  name^  and  certain' 
others  which  I  intend  to  name,  after  all  my  worldly 
proper^  is  disposed  of  to  the  best  advantage.  My  in- 
tention is  altogether  dependent  on  the  amount  of  my 
stthstapre,  which  I  have  not  yet  ascertained.  When  I 
have  ascertained  it,  I  will  then  determine  in  what 
maoner  I  will  have  it  distributed.  That  time  never 
came.  Probably,  the  testator  died  before  he  was  en- 
abled, by  disposing  of  his  property,  to  aacertain  the 
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Sad  of  ibi  valae^  wkk  reference  to  which  the  distribu* 
tkm  intended  to  be  made  was  postponed.  How.tiien 
can  these  expressions  enable  the  Court  to  find  an  in- 
tention, when,  on  the  contrary,  their  evident  import  is 
that  the  testator  could  himself  form  no  intention  until 
an  event  should  take  place  which  never  did  take  place  ? 
But  it  is  said,  the  testator  has  expressed  his  intendon  to 
givis  to  t:harity  in  general.  Has  he  done  so  ?  On  the 
contrary,  the  expressions  in  this  ^ill  are  just  sufficient 
to  shew  that  he  had  no  such  intention.  General  inten- 
tion to  give  to  charity,  and  an  intention  to  give  to  cer- 
tain speoifik^  objects  of  charity,  are  two  different  and  in- 
consistent intentions.  In  the  one  case  the  testator  says,  I 
leave  it  to  the  Court  to  appoint ;  in  the  other,  he  has  him- 
self appointed;  and  if  the  testator's  appointment  cannot 
take  effisct,  the  Court  has  no  light  to  substitute  another. 


But  again  it  is  said,  <<  here  are  some  objects  named ; 
and,  the  others  not  being  named,  the  former  shall  take 
the  whole."  Still,  taking  the  testator^s  intention  for  our 
guide^  who  shall  say  that  this  is  the  mode  of  effecting  the 
intention  ?  who  shall  say  that,  on  the  contrary,  by  giving 
to  some  certain  objects  named,  and  to  certain  other  ob- 
jects to  be  named,  he  has  not  expressly  declared  that  his 
intention  is  not  to  give  to  the  objects  named,  and  to  those 
only  ?  Then  comes  the  uncertainty  as  to  what  was  his  in- 
tention. It  was  not  his  intention  to  give  to  charity  ge- 
nerally. It  was  not  his  intention  to  give  to  the  objects 
which  he  has  named  only.  It  was  his  intention  to  give 
something  to  Aose  objects,  and  the  rest  to  some  other 
otgects.  What  was  that  something  which  he  meant  to 
give  to  the  former?  The  residue  is  to  be  divided. 
The  testator  has  not  divided  it.  Is  the  Court  to  divide 
it  ?  Then,  according  to  what  rule  of  proportion  ?  The 
testator  has  left  none  to  guide  it.  What  authority  has 
the  Court  to  establish  one  ? 
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TheO)  as  to  the  case  pat  of  a  bequest  to  indmdualfl; 
if  I  give,  "  to  ^  and  B.  and  such  other  persons  as  I 
shall  hereafter  name^"  and  aiWwards  make  a  codicUt 
naming  no  person  at  all,  can  the  Court  say,  in  such 
case,  that  A.  and  B.  shall  take  the  whole?  Certiunly 
not;  lor  the  testator  has  expressly  directed  the  con- 
traiy.  He  has  mentioned  A»  and  JB.  as  persons  in- 
tended by  him  to  be  made  partakers  of  his  bounty,  but 
to  what  extent  he  has  not  mentioned.  How  can  the 
Court  assign  it  ?  In  this  case,  the  words  are  so  loose, 
indeed,  that  it  may  be  considered  as  two  objects,  or  it 
may  be  considered  as  a  single  c^ect,  thaH  the  testator 
has  marked  out  to  participate  in  his  intended  bounty* 
But  that  circumstance,  thou^  it  would  create  consi- 
derable embarrassment  in  the  mode  of  distribution, 
sqiposing  it  were  practicable  for  the  Court  to  decree 
a  distribution  at  all,  need  not  at  present  be  made  the 
foandation  of  any  argument.  The  only  question  here 
is,  can  the -Court  take  upon  itself  to  say  that  what  the 
testator  has  1^  uncertain  is,  in  its  nature^  certain  ? 
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Is  there  any  decision  to  warrant  the  Court  in  sajring 
that,  if  a  testator  gives  to  three  individuals^  A.,  B^  and 
C,  in  such  proportions  as  he  shall  afterwards  appoint, 
and  afterwards  makes  no  appointment,  those  indivi- 
duals cannot  take  at  all ;  but  that,  if  he  gives  to  three 
qieci6ed  charities  in  such  pn^rtions  as  he  shall  after 
appoint,  and  makes  no  appointment,  those  diarities 
shall  tak^  the  Court  taking  upon  itself  to  supply  the 
defisct  of  appointment  as  to  the  prcqxntioDS  ?  Aftec  a 
long  series  of  decisions,  testators  are  supposed,  in  th^ 
^e  of  the  law,  to  know  the  rules  by  which  Courts  are 
guided  in  their  administration  of  the  law,  as  well  in  the 
of  cluuities  as    in  those  of  individuals.    The 
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181£*  question  is  not  so  much  what  was  the  intention, 
^"■^^^^^^^  as  what,  in  the  contemplation  of  law,  must  be  pre- 
^"•^^  sumed  to  have  been  the  intention.  In  the  present 
Fakmbb.  case^  whatever  may  be  my  decision,  I  might  have  de- 
cided otherwise  if  I  had  not  been  bound  by  former 
decisions;  but  those  former  decisions  being  before  me, 
I  must  decide  according  to  them.  There  is  the  case  in 
Freeman  {a).  I  will  allow  that  no  other  case  goes  the 
same  length.  In  Moggridge  v.  Thackwell  (&),  I  have 
recorded  all  that  can  be  got  together  on  the  subject ; 
and  I  have  there  stated  that  the  authority  of  Freeman 
is  not  absolutely  coq^rmed  by  any  other  decision. 
Still  there  is  that  authority.  Then  there  is  the  case 
of  Mr.  Syierfirfa  mU{c\  which  could  never  have 
been  so  decided  as  it  was,  if  it  had  not  been  the  case 
of  charity*  There  the  testator  referred  to  a  note  in 
writing,  by  which  he  had  already  directed  the  uses : 
the  testator  left  no  such  writing;  yet  it  was  said,  if 
the  testator  has  given  this  to  charity,  all  that  remains 
is  as  to  the  mode  in  which  it  is  to  be  applied.  Thia 
could  not  have  been  said  if  the  case  had  been  that  of 
an  individual  and  not  that  of  chanty :  but,  being  the 
case  of  charity,  it  was  so  said,  and  the  Court  decided 
accordingly. 

For  the  next  of  kin. 

As  to  that  which  is  cited  from  Freeman^  it  is  indeed 
allied  a  case,  but  I  cannot  see  why.  In  terms  it  pur- 
ports to  be  nothing  more  than  the  note  of  something 
that  passed  in  Court.  **  It  was  said!* — Upon  what 
occasion  was  it  said  f  It  does  not  appear  that  it  was 
by  way  of  decision.     Nay,  by  whom  was  it  said  ?    It 

(a)  Ante,  p.  ^9.  (c)  Ub.  sup. 

(*)7V€s.86.    Seep.  67,  &c. 
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does  not  i^pear  that  k  was  a  dichm  of  the  Court  <<  It  1815. 
was  sau],  and  not  denied^  Therefore  it  was  not  said 
b^tlie  Court;  for,  if  said  by  the  Court,  nobody  could 
liave  denied  it,  and  to  say  **  it  was  not  denied"  would  Farmer. 
luive  been  altogether  superfluous.  It  was  said,  then, 
by  some  of  the  CounseL  And  how  ?  It  might  have 
been  said  in  the  way  of  argument,  and  not  thought 
mateiial,  so  that  nobody  would  take  the  trouble  of  de- 
nying it.  It  might  have  been  said,  in  a  looser  way 
still,  merely  as  matter  of  conversation  at  the  Bar. 
Tlien  indeed  the  Reporter  goes  on  to  say,  <<  and  so  it 
was  held  in  the  case  of  Mr.  Sidrqferis  will,"  which 
case,  it  is  supposed^  can  mean  no  other  than  that  of 
^  The  AUomey  General  v.  Sydetjin^^*  upon  which 
jour  Lordship  has  just  commented.  But  was  it,  in 
troth,  "so  held**  in  tfie  case  of  "  The  Attorney  Gene- 
Tttl  V,  &/derfin  ?^  Does  the  decision  on  that  case  really 
bear  out  the  alleged  dictum  in  Freeman  f  On  the  con- 
trary, so  far  from  its  being  held  in  the  case  of  "  The 
Attomeg  General  v.  Syderfin^  that  **  if  a  man  deviseth 
a  sum  dl  money  to  such  charitable  uses  as  he  shall  di* 
rect^  and  idterwards  leaves  no  direction,  the  Court 
bath  power  to  dispose  of  it,'*  which  is  the  position  laid 
down  in  Freeman,  the  decision  in  that  case  was  founded 
oa  a  direction  said  by  the  trustees  to  have  been  already 
pven,  but  which  was  not  to  be  found ;  and  the  material 
distinction  between  the.  two  is  that  in  the  case  sup- 
posed by  Freeman,  the  intention  expressed  is  imper- 
fect, requiring  a  future  act  to  complete  it;  whereas, 
ai  the  real  case  of  SyderfirC^  will,  the  intention  wns 
complete^  although  it  accidentally  happened  that  it 
could  not  afterwards  be  ascertained  what  was  that  in- 
tention which  the  testator  referred  to  as  already  per- 
fected. In  that  case,  tlie  reasoning  of  the  Court  must 
have  been  this.  The  testator  has  given  to  charity. 
That  gift  to  charity  was  rendered  perfect  by  him  in  his 
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1815.         lifetime.    There  is  no  evidence  of  his  having  revoked 
that  gift  to  charity.    By  giving  it  to  the  testator's  rela- 
tions instead  of  charily,  ivhat  would  the  Court  do^  in 
Farmer.      effect,  but  make  a  will  for  the  testator  which  there  b 
not  the  smallest  proof  that  the  testator  ever  had  it  in 
his  contemplation  to  make  for  himself.     In  the  sup- 
posed case,  on  the  contrary,  the  testator  has  not  given 
to   charity;    he  has   only  expressed  an  intention   of 
giving  to  some  charitable  purposes,  which  intention  he 
never  carries  into  effect.     It  is  not  a  will ;  it  is  an  ex- 
pression of  intention  to  make  a  will.     Can  the  Court 
can*y  that  intention  into  effect,  and  make  a  will  for  the 
testator  ?    The  Court  can  do  so  no  more  in  this  case 
than  in  the  other ;  and  so,  the  case  of  SyderfitCs  will^ 
so  far  from  authorizing  the  dictum  in  Freeman^  becomes 
a  direct  authority  against  it. 

The  Lord  Chancellor. 

I  have  stated  that  the  original  papers  in  Sydajln*s 
case  came  into  my  hands ;  and  it  appears  by  them  that 
that  was  a  charge  upon  real  estates  of  ^1000  for  such 
charitable  uses  as  the  devisor  had  by  a  paper  directed  (a). 
Now  I  take  it  to  be  exceedingly  plear  that,  if  a  man  were 
by  will  to  charge  his  real  estates  with  a  sum  of  j£10O0 
for  such  persons  as  he  had  named  in  the  paper  already 
written,  and  after  his  death  no  such  paper  were  found 
in  existence,  no  person  could  claim  the  sum  of  money  so 
charged.     But  Syderfiris  case  is  the  law ;  and  by  that 
case  it  is  held  that  a  sum  of  money  so  charged  for  cJiU'^ 
ritable  purposes  is  effectually  given  to  the  general  pur* 
poses  of  charity. 

(fl)  Vide  7  Ves.  71. 
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Tor  tie  next  of  tin*  ^ 

I  certainly  conceive  that  what  your  Lordship  has 
stated  is  a  principle  which  no  Court  of  Justice  is  now 
at  liberty  to  call  in  question ;  and  I  will  observe  only 
that  at  least  so  much  violence  is  put  upon  common 
Gonstmcdon  by  the  case  establishing  that  principle, 
that  I  may  securely  call  upon  your  Lordship  not  to  do 
still  greater  violence  by  extending  the  principle. 

Tbatcase,  however,  does  not  apply  to  thepresetitj 
fi>r  here  b  no  intention,  so  expressed  as  that  the  Court 
is  enabled  to  set  upon  it,  to  give  to  any  charities  ex- 
cept the  charities  specified.    And  the  circumstance  of 
there  being  these  specified  charities  occasions  a  diffi* 
cnlty  of  a  nature  altogether  different  from  what  occnra 
in  any  of  the  cases  cited  as  governing  this.    Those 
cases  go  only  to  this^  that  where  no  charities  are  spe-^ 
cified,  but  a  general  intention  to  give  to  phari^  mani- 
fested, the  Court  will  give  effect  to  that  general  inten** 
tioQ.    But  here  the  intention  is  to  give  something  to 
certain  specified  charities.     The  Court,  therefore,  has 
no  right  to  treat  it  as  a  gift  to  charity  in  genefal ;  but 
most,  if  it  gives  to  charity  at  all,  give  thctt  something 
to  the  charities  specified.    Nor  is  that  something  to 
be  an^  thing  that  the  Court  pleases  to  give.    If  given 
at  all,  it  must  be  the  specific  something  intended  by 
the  testator.     The  question  is,  what  is*  that  something 
which  the  testator  intended  and  which  alone  the  Court 
has  power  to  give  ?    And  the  answer  to  that  question 
'^  that  it  is  no  where  to  be  found, — ^that  it  is  altoge- 
ther uncertain, — what  it  is  that  the  testator  intended 
to  give.    Then  it  comes  to  this ;  can  the  Court  render 
certain  that  which  the  testator  has  lefl  uncertain  ?     In 
other  words,  can  the  Court  make  a  will  for  the  testa- 
tor?   The  dictum  in  Freeman^  allowing  it  to  be  correct, 
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does  not  apply  to  this  case,  because  there  no  purposes 
are  supposed  to  be  specified.  The  case  of  The  Attar-- 
ney  General  v.  Sgierfin  does  not  apply  to  this,  because 
there  the  intention  had  been  already  perfected.  In  all 
the  cases  cited,  the  intention,  such  as  it  was,  was  al- 
ready a  perfect  intention ;  and  that  is  the  circumstance 
which  renders  the  present  difierent  from  them  all* 
Where  the  Court  has  acted  upon  an  intention  to  give 
to  charity  generally,  it  is  because  it  has  found,  or 
thinks  it  has  found,  that  general  but  perfect  intention. 
Where  it  has  decreed  a  performance  cy  presj  it  is  be- 
cause the  testator  has  in  like  manner  manifested  a 
perfect  intention,  although  that  intention  being  spe- 
cific and  incapable  of  being  carried  specifically  into 
effect,  the  Court  has  imagined  that  it  is  more  nearly 
executed  by  finding  a  purpose  bearing  some  affinity  to 
that  which  the  testator  himself  has  pointed  out  than  by 
letting  the  property  go  as  it  would  have  gone  if  no 
<fispo8ition  whatever  had  been  attempted  to  be  made 
of  it. 


The  case  of  Moggridge  v.  TTiachcett  is  a  case  in 
which  the  intention  is  perfected.  It  is  the  case  of  an 
absolute  gifl  to  a  person  who  is  also  the  testatrix's 
executor,  to  be  disposed  of  in  charity  as  he  shall  think 
fit  The  person  so  named  executor  haviitg  died,  the 
Court  considers  that  the  trust  which  he  has  become  in- 
capable of  executing  has  devolved  on  itself,  and  decrees 
a  distribution  accordingly. 

In  the  case  of  Sir  William  Guise  (a),  in  that  of  the 
bequest  to  a  Jewish  synagogue  (6),  and  others  of  that 
class  of  cases,  there  was  a  plain  and  perfect  intentioii 


(a)  Attorney   General   v. 
Guisey  2  Vem.  266. 


(J)  Da  Costa  v.  Depas:^ 
Amb.  29S« 
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to  ezdade  tbe  next  of  kin ;  andy  though  thut  intention 
coold  not  be  executed  submodo,  yet  the  Court  thought 
the  next  of  kin  to  be  so  absolutely  excluded  as  to 
make  it  necessary  to  find  snch  other  object  as  would 
approach  most  nearly  to  the  intention  and  be  at  the 
same  time  capable  of  being  effectuated,  for  the  Court  to 
act  upon. 


1815. 


Mills 

FABMia. 


In  this  case  there  is  no  perfected  intention.  It  is 
nothmg  more  than  the  expression  of  an  intention  to 
be  rendered  complete  at  some  future  time  upon  the 
testator's  having  ascertained  the  amount  of  his  pro- 
perty. If  his  intention  was,  after  that  time  had  ar- 
rired,  to  give  it,  not  to  general  but  to  particular  cha^ 
ritiesy  the  Court  would  violate,  not  give  efiect  to,  his  * 
iotcDtion  by  acting  as  if  that  intention  had  been  to  give 
to  general  charities  and  not  to  particular.  ' 

The  case  of  Wheeler  v.  Sheer  {a)  must  not,  how- 
ever, be  left  unnoticed.  That  case  was  decided  not 
loDg  after  Tie  AUomey  General  v.  Syderfitij  and  twenty- 
ttght  years  at  least  after  the  date  of  the  saying  reported 
by  t^eeman.  It  is  this.  All  the  rest  and  residue  of 
my  estate  I  give  to  my  executors  in  trust,  &c  This 
they  shall  dispose  of  to  such  charitable  uses  as  by  codicil 
I  shall  appoifU.  Now  it  happens,  singularly  enough, 
that  this  is  the  identical  case  supposed  by  Freeman^  and 
as  to  which  he  informs  us  that  *^  it  was  said  and  not 
denied"  that  die  Court  had  power  to  dispose  of  the 
pft  to  charity.  Whoever  said  it,  it  seems  that  the 
Ijord  Chancettor  King  did  not  hold  himself  bound  by  the 
sayiog^  for  he  decided  the  case  of  Wheeler  v.  Sheer  in 
ilirect  opposition  to  it. 


(a)  Ante,  p.  72. 
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The  Lord  Chancellor. 

The  reporter  of  that  case  of  Wheeler  v.  Sheer  does 
not  state  the  grounds  upon  which  the  Lord  Chancellor 
King  decided  it  against  the  charitable  intention  of  the 
testator.  But,  from  the  statement  of  the  circumstances 
in  that  case,  I  should  imagine  it  was  considered  that 
the  codicil  operated  as  a  revocation,  and  that,  by  the 
direction  in  the  codicil  that  the  residue  should  be  ap- 
plied to  "ittcA  uses  and  purposed*  as  he  should  there- 
after appoint,  the  testator  had  abrogated  the  ^^  charitable 
uses  and  purposes"  expressed  by  his  will.  Subsequent 
cases  have  proceeded  upon  this  principle,  which  dearly 
is  law. 


Far  the  next  of  kin. 

As  far  as  the  grounds  of  Lord  Kin^s  decision  can 
be  inferred  from  the  short  note  of  his  words  in  Mosefyy 
this  of  a  revocation  by  the  codicil  was  not  one  of  them ; 
yet,  if  it  had  been  so,  it  would  scarcely  have  escaped  the 
notice  of  the  Reporter,  according  to  whom  the  reason 
given  was,  that  <'  here  it  is  plain  the  testator  had  made 
no  appointment,  and  only  had  it  in  his  thoughts  to  do 
so,"  adding,  that  ^  by  the  codicil  he  confirms  the  will,** 
not  revokes  it  (a). 

Sir  Arthur  Pigott,  in  reply. 

Hie  difference  between  the  case  of  individuals  and 


{a)  The  words  are,  "  by 
<*  the  codicil  he  confirms  his 
*^  will,  and  makes  the  trust  of 
><  the  surplus  more  extensive. 


"  It  waff  to  be  in  trust  for  a 
"  charity  i/*he  directed  any." 
Mos.  ub.  sup. 
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that  of  charities  is  founded  on  a  principle  which  has 
been  established  ever  since  the  statute  of  charitable 
uses  passed  in  the  reign  of  Elizabeth^  and  has  been 
constantly  acted  upon  from  those  days  to  the  present. 
It  is  not  cxmipetent  to  his  Majesty's  Attorney  General 
to  renounce  the  benefit  of  any  one  in  that  long  chain 
cfdedsionsby  which  it  has  been  recognised.  It  is  in 
vain  that  they  may  be  represented  as  unreasonable  or 
injurioos.  Whatever  they  may  have  been  in  their 
or^in,  they  now  form  a  part  of  the  law  of  the  land, 
and  that  law  must  be  administered  according  to  the 
tSed  of  them.  The  arguments  which  have  been  ad- 
dressed to  your  Lordship  in  that  view  of  the  case  which 
the  other  side  is  bound  to  take  are  not  new  nor  of  re* 
cent  discovery.  They  have  uniformly  been  addressed 
to  the  Court  in  all  cases  involving  the  same  principle, 
and  have  uniformly  failed  of  producing  the  efiect  in- 
tended. 


.181,5^. 


Mills 

V. 

Farmeb. 


The  attempt  made  to  throw  discredit  on  the  note  in 
Uneeman  may  perhaps  be  an  exception  to  this  remark. 
Yet  that  note,  if  fairly  considered,  must  be  inferred  to 
relate  to  a  decided  case;  otherwise  it  is  very  difficult  to 
imagine  how  it  could  find  admission  into  a  book  ofge- 
nersDy  acknowledged  authority;  still  more,  how  it 
should  come  to  have  been  treated  as  an  authority  in  itself 
in  80  great  a  variety  of  cases  from  its  own  time  down  to 
the  present,  many  of  which  are  of  a  date  immediately 
succeeding,  or  but  a  little  posterior  to  it. 


Bat,  to  leave  the  cases  and  consider  this  only  upon 
general  principle,  as  applied  to  the  particular  circum- 
stances ;  I  say,  this  case  is  one  in  which  the  testator's 
intention  is  perfect  and  requires  no  further  act  to  its 
completion,  that  intention  being  to  devote  his  residuary 
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property  to  charity.  How  is  that  intention  reCiiUed  or 
annulled  by  specifying  certain  objects  to  which  it  was 
then  directed  ?  True,  he  might  at  the  time  have  con** 
templatedthe  directing  it  also  to  others.  But»  because 
he  had  at  the  time  a  purpose  of  making  some  fiurtb^* 
declaration  respecting  his  properly,  and  did  not  do  so, 
most  the  case  therefore  be  treated  as  if  he  had  made 
no  declaration  at  all?  Can  it  be  seriously  pretended 
that  the  Court  does  not  much  more  stand  in  the  place 
of  the  testator  and  make  a  will  for  him,  when  by  itself 
it  declares  the  specific  objects  of  a  general  chaiitable 
intention,  than  it  would  do  in  carrying  into  efiect  a 
general  charitable  intention  by  applying  it  to  objects 
which  the  testator  himself  has  nuurked  out  as  being,  at 
leastin  part,  those  to  which  he  deseed  that  it  should 
be  so  applied  ?  In  all  cases  the  Court  proceeds  upoo 
the  principle  of  giving  efiPect  to  intention.  How  can  it 
act  upon  that  principle  in  a  case  like  that  of  Syd€{fin*B 
will,  where  it  has  no  guide  whatever  to  direct  it  in  the 
specific  application  or  to  discover  any  one  object  of 
charity  peculiarly  favoured  by  the  testator,  and  refuse 
to  act  upon  it  in  this  case,  where  the  testator,  by  naming 

« two  specific  objects,  has  left  no  doubt  as  to  his  indina* 
tion  towards  them,  whatever  may  be  the  uncertainty 
apprehended  with  regard  to  the  extent  to  which  he  meant 

.   to  indulge  it  ? 


The  truth  is  that  all  these  cases  have  their  difficult 
ties,  and  difficulties  so  great  that,  if  this  were  a  new 
question  to  be  argued  before  your  Lordship,  the  result 
might,  at  least,  be  extremely  doubtfiil.  But  the  ques- 
tion is,  not  whether  there  is  more  or  less  difficulty  la 
this  or  in  that  particular  case,  but,  what  is  the  prin«. 
ciple  to  be  drawn  froln  all  the  cases  ?  and  then  there 
is  not  the  smallest  ground  for  imagining  that  the  pre-* 
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flOit  Ami  not  fidl  within  tliat  principle.  In  Moggtiigi 
V.  ThackweU^  where  the  testator's  bounty  is  directed 
ft>  such  pniposes  as  a  certain  person^  whmn  he-  ap- 
poials  his  executor,  shall  name^  how  can  it  be  pre* 
tended  that  his  intention  is  execitfed  by  directing  it  to 
such  purposes  as  the  Court  may  think  proper  to  name? 
Yet  the  Court  finds  itself  authorized  to  name  them, 
asp^  k  is  the  general,  not  die  specific^  charitabk 
poipase  that  we  take  upon  ourselves  to  egecote.  The 
general  purpose  is  demonstrated ;  what  remains  is  only 
the  mode  of  carrying  it  into  effect,  and  that  we  are 
cmpowerod  to  sqyply. 
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Sttch  being  the  principle  of  construction  established 
hy  the  caaes»  the  Court  has  no  more  the  power  of  de^ 
psrting  fronr  it  than  it  h8%  strictly  speaking,  the  power 
of  making  a  will  for  the  testator.  But  the  Court 
tskes  it  for  granted  that  the  testator  is  acquainted  with 
tluft principle;  and  the  )aw  therefore  supposing  him  to 
be  to  informed  when  he  made  his  will,  even  though  in 
fact  he  may  have  made  it  inap$  amiiliif  yet,  in  the  con- 
toiqdation  of  law^  his  will  is  that  that  principle  shaU^ 
be  applied  to  his  particular  case,  and  consequently  the 
Court,  in  acting  upon  that  principle,  executes  the  te»- 
tstoi^s  wilL  So,  in  construing  certain  expressions  in 
a  will  to  create  an  estate  tail,  the  Court  acts  upon  the 
presumption  that  the  testator  knew  those  expressions 
to  have  that  legal  effect;  and,  supposing  he  knew  it, 
then  it  b  no  arbitrary  rule  of  the  Court,  but  the  true 
and  genuine  will  of  the  testator,  of  which  it  decrees 
the  performance. 


But  the  difficulty  in  this  case  lies  in  the  proportions 
lobe  assigned  to  the  difierent  objects  specified.  Sup- 
pose I  give  to  three  specific  charities  in  such  propor^ 
tbnsas  I  shall  hereafter  name^  and  never  name  any: 


oo 
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this  case  would  comprise  the  whole  difficulty  which  is 
apprehended  to  exist  in  the  present ;  it  might  be  said 
in  that)  just  as  in  this,  who  can  tell  whether  the  .testa- 
tor meant  to  give  to  either  of  these  charities  in  particu- 
lar^  the  tenth,  or  the  fiftieth,  or  the  hundreth  part  of 
that  which  he  has  gtren  to  all  of  them  collectively  ?  Yet 
I  think  I  may  ventore,  without  much  hazard  of  con- 
tradiction, to  say  what  the  Court  would  decide  in  that 
case ;  namely,  that  each  of  the  three  charities  should 
take  an  equal  third  of  the  legacy. 


But,  it  is  then  said,  the  present  case  involves  ano^^ 
ther  difficulty.  The  disposition  is  not  intended  to  be 
complete  until  after  a  particular  event  shall  have  hap- 
pened; that  is,  <<  after  all  the  testate's  worldly  pro- 
perty is  disposed  of  to  the  best  advantage/' 

The  Lord  Chancellor. 

The  testator  means  no  more,  by  that  clause  than  to 
direct  his  property  to  be  disposed  of  to  the  best  advan- 
tage. It  has  DO  reference  to  the  bequest  of  the  residue^ 
and  is  the  same  as  if  it  stood  before,  instead  of  coming 
after  it. 

For  the  Jtiomeif  General. 


After  all,  the  only  real  difficulty  in  this  case  is  that 
which  would  arise  from  the  mode  in  which  it  is  con-- 
tended  on  the  other  side  that  it  ought  to  be  considered. 
If  this  residuary  clause  were  to  be  viewed  as  the  mere 
indication  of  an  intention  hereaftter  to  be  perfected, 
what  possible  end  could  be  answered  by  its  introduce 
tiou  at  all?  Supposing  the  testator  had  meant  it  should 
fail  altogether  if  he  did  not  afterwards  confirm  it  by 
^taming  some  additional  objects,  why  not  wait  till  he 
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luid  made  up  his  miiid  as  to  all  the  objects  before  he 
Dsmed  any  ?  His  only  motive  for  doing  so  must  have 
been  this.  Although  he  had  not  made  up  his  mind  as 
to  all  the  objects  he  had  in  contemplation,  he  had  made 
up  his  mind  upon  the  general  intention  and  also  upon 
some  of  those  objects;  and,  rather  Aan  that  intention 
should  fiul  altogether  by  any  unforeseen  accident  which 
might  hqypen,  he  thought  fit  to  signify  in  the  first  in- 
fitanoe  ivfaat  that  was,  leaving  it  to  fiiturity  to  add  such 
oclier  purposes  as  he  might  in  fiiture  embody. 
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Mills 
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Then  it  is  said,  the  case  of  Wheeler  v.  Sheer  has 
o?er>ruled  the  former  decision  reported  by  Freeman, 
This  iras  not  so  understood,  however,  by  Lord  TTttir^ 
lam,  who  says,  on  the  contrary  (a),  <*  In  Wheeler  v. 
Sheer^  in  Lord  Kin^s  time,  there  was  no  appointment, 
bnt  the  testator  had  procrastinated  the  legacy;  that 
evidence  satisfied  Lord  King  that  the  testator  had  not 
so  fixed  his  mind  as  to  separate  the  legacy  firom  the 
poaonal  fund,  and  he  would  not  carry  the  charity  into 
execution.'' 


7Xe  Lonn  Chancellor, 

In  dpr^^»"g  Moggridge  and  Thackaoellj  1  took  occa- 
skm  to  look  into  the  case  of  Wheder  v.  Sheer,  and 
examined  it  with  great  anxiety;  and  after  all  the  at- 
tention I  have  given  to  it,  my  notion  is  this;  that,  if 
that  case  had  stood  upon  the  wiU  only,  it  would  have 
fiuriy  raised  the  question  whether  the  note  in  Hreeman 
is  law:  bnt  the  circumstance  of  the  codicil  made  after- 
waads  Turning  purposes  in  general,  and  not  charitable 
purposes  as  had  been  done  by  the  will,  alters  the  case 
in  a  point  so  essential  as  to  render  it  of  no  authority  in 


(a)  In  WJdU  v.  WhUej  i  Bro.  16. 
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deciding  the  question  at  issue;  and  my'opiniou  is  that 
the  case  must  therefore  have  been  deddod  upon  the 
principle  that  the  first  intention  expressed  by  the  tea* 
tator  was  over-ruled  by  his  second  intention,  und  con« 
sequently,  that  the  rule  of  law  q)plicable  to  cases  of 
charity  had  there  no  phu^ 


la  qpeaking  of  the  book  in  which  this  case  of  J^keeler 
y.  Sheer  is  to  be  founds  I  wish  to  make  one  other  ob- 
servation. That  book  has  been  brought  into  some  dis- 
repute by  a  saying  of  Lord  MansfieltPs,  that  no  man 
should  cite  Mosefy.  I  myself  think  very  differently 
from  Lord  Mansfield  on  that  subject,  having  alwuys 
considered  Mosel^s  Reports  as  a  book  possessing  a 
very  considerable  degree  of  accuracy, 

For  the  next  i^kin^ 

And  yet,  MMosdjfs  authority  is  of  any  weight  with 
respect  to  the  grounds  <^  Lord  Kin^%  decision  in  that 
case,  those  grounds  were  very  different  from  that  now 
stated  by  your  Lordship.  s 

For  the  Attorney  General. 


It  is  true  that  the  whole  question  in  this  case  depend^ 
entirely  on  the  construction  of  these  few  words,  '^  And 
other  charitable  purposes  as  I  do  intend  to  name  here- 
after;''  but  those  words  are  to  be  construed  according 
to  the  established  rules  of  the  Court*  You  cannot 
substitute  any  other  interpretation  in  the  room  of  this 
principle.  Herejs  an  absolute  gift  to. charitable  pur- 
poses. That  those  purposes  are  to  be  named  hereafter 
operates  only  as  to  the  mode;  it  does  not  affect  the  gift 
itself.  Even  as  to  the  mode  certain  directions  are 
given'  which,  in  the  absence  of  the  fiirth^r  directions 
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praposedy  may  stand  as  the  expresBMm  of  the  testatar'g 
vliole  will  reelecting  his  residue,  but  which  most  be 
stmck  oat  altogether  if  the  general  intenti<m  is  not  to 
Imre  cffisct*  Thatno  decided  case  is  the  same,  in  its  pre- 
dse  tenn%  with  the  present,  may  be  perfectly  true ;  but 
it  u  no  less  true  that  die  principle  which  goyerns  this 
isthesame  which  pervades  all  the  cases;  and,  if  your 
Lordship  decides  aocoxding  to  that  principle^  it  is  im- 
poasifale  tbat  the  decree  made  by  die  Master  of  the  Both 
esostsnd. 
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The  Lord  Chai^ cellor. 


When  this  cause  first  came  before  me  to  be  reheard, 
I  cannot  help  saying  that  I  felt  a  considerable  degree  of 
doobtattadiing  itself  to  a  subject  on  which  the  Master 
9f  tk  JBoQs  does  not  se^n  to  have  entertained  any; 
and,  while  the  great  weight  of  authority  which  belongs 
to  efeiy  decision  of  that  learned  Judge  rendered  me 
more  than  usually  anxious  to  i>e  certain  of  fully  com* 
prehendiog  every  principle  upon  which  his  judgment 
in  this  instance  could  have  been  founded,  I  experienced 
some  satis&ction  from  the  information  that  he  had  not 
bad  the  previous  advantage  of  so  full  a  discussion  at 
the  Bar,  especially  on  the  part  of  the  AUomey  General^ 
as  the  great  importance  of  the  subject  appeared  to  de^ 
mand.  It  was  with  this  view  that  I  desired  to  be  made  ^ 
more  particularly  acquainted  with  the  nature  of  the 
arguments  submitted  to  his  Honour  and  the  precise 
gronnds  upon  which  his  judgment  was  given ;  and  the 
result  of  that  enquiry  was,  that,  finding  my  mind  still 
aasiled  by  scruples  respecting  the  sufficiency  of  those 
gHRmds  to  warrant  the  decision,  I  directed  the  second 
argument  which  we  have  heard  to  day.    After  hearing 
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tllat  argument,  I  cannot  by  any  means  bring  myself  t<r 
the  conclusion  of  affinning  his  Honour's  decree.     I 
wish  that  the  cause  had  been  reheard  before  him,   at 
least  in  the  first  instance;  and  I  feel  that,  in  differing^ 
in  case  I  should  find  myself  bound  to  difier,  from  so 
great  a  Judge,  my  own  decision  will  not  hereafter  pos- 
sess all  the  authority  which  might  otherwise  attach  to 
it»     In  order  to  give  it  more  force,  I  have  thought  it  my 
duty,  in  the  first  place,  to  hear  all  that,  if  the  Master 
of  the  Bolls  had  heard  it,  might  have    induced   hint 
to  form  a  different  opinion;  and   I    shall  now  take 
further  lime,   to  give  all  that  has   been    alleged   its 
foil  power  over  my  mind,    before  I  pronounce  my 
judgment* 

I  am  folly  satisfied  as  to  all  the  principles  which 
have  been  laid  down  in  the  course  of  this  argument, 
and  accede  to  them  all.  t  There  is  no  question,  that  the 
Court  has  not  the  power  to  make  a  will  for  the  testator, 
but  only  to  carry  mto  execution  that  which  he  has  made 
himself;  and  this  it  can  do  only  by  ^ving  to  it  such  a 
construction  as  former  precedents  have  established  to 
be  the  right  construction  in   every  particular  instance. 
Neither  is  there  any  doubt  that  the  same  words  in  a 
will,  when  applied  to  the  case  of  individuals,  may  re- 
quire a  very  different  rule  of  construction  from  that 
which  would  govern  them  if  applied  to  this  case  of 
charity.    If  I  give  my  property  to  such  person  as  I 
shall  hereafter  name  to  be  my  executor,  and  afterwards 
appoint  no  executor;  or  i^  having  appointed  an  exe- 
cutor, he  dies  in  my  lifetime  and  I  appoint  no  other  to 
supply  his  place,  in  either  of  these  cases,   as  to  in- 
dividuals, the  testator  must  be  held  intestate,  and  his 
next  of  kin  will  take  the  estate.     But,  to  give  effect  to 
a  bequest  in  favour  of  charity,  the  Court  will,  in  both 
instances,  supply  the  place  of  an  executor  and  carry 
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into  effect  that  which,  in  th^  case  of  individuals^  must- 
hafe  failed  altogether.  This  distinction  has  proceeded 
partly,  perhaps,  on  principles  in  the  Roman  law  which 
we  do  not  at  this  time  perfectly  comprehend;  and 
partly,  no  doubt,  on  the  religious  notions  which  fornler- 
ly  obtained  in  thb  ,i2ountiy,  according  to  which  it  fell 
to  the  ordinary's  piorince  to  distribute,  in  case  of  in* 
testacy.  A  third  prindple,  which  it  is  now  too  late  to 
call  in  question,  is,  that  in  all  cases  in  which  the  tes- 
tator has  expressed  an  intention  to  give  to  charitable 
purposes,  if  that  intention  is  declared  absolutely,  and 
nothing  is  left  uncertain  but  the  mode  in  which  it  is  to 
be  carried  into  effect,  the  intention  will  be  carried  into 
execution  by  this  Court,  which  will  then  supply  thq 
mode  which  alone  was  left  deficient* 
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The  doctrine  laid  down  by  Freeman  has  never,  to 
my  recollection,  been  judicially  contradicted.  On  the 
decision  in  the  Attome^General  v.  Syderfin^  I  can 
most  confidently  rely,  from  Uie  circumstance  already 
adverted  to»  of  having  inspected  the  original  papers^ 
which  I  eauunined  with  the  most  minute  attention.  It 
was  there  held  that  the  will  had  expressed  a  complete 
intention,  capable  of  being  executed,  notwithstanding 
the  loss  of  the  writing  to  which  it  referred  as  contatn- 
ing  the  mode  by  which  it  was  meant  to  be  executed. 
This  case^  therefore,  establishes  in  the  strongest  man- 
ner the  distinction  before  laid  down;  because,  in  the 
esse  of  individuals,  nobody  can  doubt  that  a  will, 
under  such  circumstances,  would  have  been  incapable 
of  being  carried  into  effect.  It  was  said  in  that  q(se 
that  it  must  be  presumed  the  writing  had  been  in  exist^- 
ence  and  was  lost  by  accident  But  nothing  can  be 
niore  certain  than  that,  in  the  case  of  individuals,  no 
such  presumption  could  have  been  available  to  establish 
the  will,  becau^  in  that  case,  in  the  absence  of  the  in- 
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^trumeot  dedaring  the  purposes^  there  were  no  pur- 
poses in  existence  to  which  the  will  coold  have  any  ap- 
plication; and  it  must,  therefore^  have  fidled  altogedier. 

Again,  in  the  case  of  an  individnal,  if  I  leave  my 
estate  to  such  person  as  my  executor  shall  name,  and 
appoint  no  executor,  or,  having  appointed  erne,  be  dies, 
and  I  neglect  to  suj^ly  his. place  with  another;  it  is 
admitted  that  the  bequest  so  given  amounts  to  nothing. 
Yet  it  cannot  be  denied  that  such  a  bequest  to  charity 
would  indicate  that  general  charitable  intention  which, 
according  to  the  rules  of  law,  is  sufficient  to  give  it  ef- 
fect; and  that  the  Court,  in  such  a  case^  would  assume 
the  o&oe  of  the  executor. 


It  is  admitted,  indeed,  for  the  next  of  kin,  that  a 
charitable  intention  so  expressed  is  complete^  because 
the  testator  has  given,  or  at  least  indicated  the  desiga 
to  give,  the  property  in  question  to  a  certain  individual 
for  the  express  purpose  of  carrying  it  into  effect;  but 
chey  say  that  the  case  is  different  where  the  property  is 
not  so  disposed  of.  I  cannot  allow  this  distinction.  la 
all  these  cases  it  is  the  intention  which  the  Court  looks 
for;  and  that  intention  is  as  clearty  expressed  by  say* 
ing,  <<  I  give  my  proper^  to  charitable  purposes,'*  as 
by  sayings  ^  I  give  my  property  to  AmB.  for  charitable 
purposes."  Bcaddes,  in  this  case,  although  the  testator 
does  not  expressly  menticm  his  executors  in  the  clause 
bequeathing  the  residue,  he  has  already  nuned  execu- 
tors in  the  will;  and  the  direction  contained  in  the  re- 
siduary  clause  can  be  understood  only  as  imperative 
upon  his  executors  so  appointed. 

I  have  already  repressed  my  opinion  with  respect  to 
the  ground  of  decision  in  Wheeler  v.  Sheer:  and  it  is 
the  same  with  that  which  I  before  gave  when  discuss- 
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ing  the  authority  of  that  case  in  Moggridge  v.  TkacJc" 
wdl(a).  There  was  in  that  case  a  codicil  declaring 
uses  more  extensive  than  those  declared  by  the  will; 
and  amounting,  therefore,  in  my  mind  to  something 
very  much  like  a  revocation  of  the  will  in  respect  of 
diose  uses.  The  circumstances  of  that  case,  then,  are 
sQch  as  to  render  it  of  no  weight  as  an  authority  to 
govern  such  a  case  as  the  present  There  it  was,  in 
eGfect,  **  to  such  charitable  and  other  uses  as  I  shall  ap- 
point" How  is  that  applicable  to  a  gift  <<  to  certain 
charitable  purposes,  and  to  other  charitable  purposes 
which  I  shall  name  hereafter?^  Either  the  codicil,  in 
Wheder  t.  Skeer^  revoked  the  will ;  or  it  operated  to 
include  other  objects  besides  those  directed  by  the  will; 
or  it  must  be  taken  to  have  been  a  declaration  in  writ- 
ing by  the  testator  diat  he  did  not  intend  that  construe- 
tioB  of  his  own  will  which  a  Court  would  put  upon  it 
if  it  were  not  so  guarded.  I  therefore  repeat  that,  in 
any  view  of  the  case^  it  is  no  authority  to  govern  the 
present 


181S. 


Thefiestknit  ihen^  resolves  itself  into  this. 


When  this  testator  gave  the  residue  of  his  property 
to  two  charities  which  he  qiecified,  and  to  such  others 
as  he  shoold  thereafter  specify,  did  he  mean  to  sayy  or 
most  he  be  taken  as  having  meant  to  say,  that  this  re- 
adue  should  devolve  to  chari^:  or  did  he  mean,  or 
Bisst  be  be  taken  as  having  meant,  to  say  this,  <*  Unless 
I  name  other  charities  besides  those  I  have  already 
apedfiedy  I  do  not  mean  to  devote  my  residue  to  charity 
stall?* 


That  is  the  tme  question  upon  the  construction  of 
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tliii  will;    and  the  only  question.    The  subsequent 
words  in  the  clause  do  not  bear  upon  the  point. 


Ncv.  IS.  The  Lord  Chancellor,  (after  stating  the  will  and 

codicil,  and  observing  on  them  for  the  purpose  of  shew* 
ing  that  there  were  no  circumstances  in  the  case  afiect- 
ing  the  general  principle^  proceeded  to  deliver  his  opi- 
nion upon  the  residuary  clause,  as  follows.) 

The  question  reduces  itself  to  that  which  I  hare 
before  stated  to  be  the  only  question  in  this  cause, 
and  which  is  in  substance  this ;  Whether,  regard  being 
had  to  the  rules  applied  by  Courts  of  Equity  for  cen- 
turies past  to  cases  of  privileged  testaments,  the  re* 
sidue  is  effectually  disposed  of  by  this  testator ;  privi- 
leged testaments  being  such,  according  to  Smnbume  (a), 
as  <'  have  some  special  *  freedom  or  benefit,  contrary  to 
the  common  course  of  law,"  and  ^*  forasmuch  as  by  a 
private  or  special  law  they  are  discharged  from  the 
usual  orders  or  observations  of  common  or  general 
law,  in  that  respect  are  called  privileged." 

In  the  case  of  The  Attorney  Creneral  v.  Sgderfiuj 
which  was  a  devise  of  an  estate  charged  wilJi  payment 
t>f  a  sum  of  money  in  &vour  of  a  specific  charity  which 
the  testat(Mr  stated  to  hav«  been  already  mentioned  by 
him  in  a  certain  paper  or  note  in  writing,  and  no  such 
paper  to  be  found,  the  Court  construed  the  will  in  such 
a  way  as  it  is  perfectly  impossible  it  ever  could  have 
been  construed  if  the  case  had  been  that  of  a  gift  to  an 
individual;  for  though  no  evidence,  whether  admissible' 
tst  inadmissible,  was  attempted  to  be  produced  of  what 

[a)  Part  1,  $  13,  pl«e  52,  S. 
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become  of  the  paper,  the  Court  held  that  the  will  1815. 
itself  was  sufficient  evidence  of  the  genaral  charitable 
kteotioDy  and  decreed  accordingly.  As  is  said  by 
SsoMumet  speaking  of  testaments  found  cancelled  or  Farmer. 
defaced,  that^  in  general  cases,  ^<  &e  person  in  whose 
custody  the  testament  is  so  found,  is  to  be  adjudged  to 
haire  done  the  acf^  whether  it  be  the  testator  or  another. 
And  if  it  be  so  that  the  testament  were  kept  in  such  a 
places  as  that  ndt  only  the  testator  but  others  might 
have  ac^ss  unto  it,  in  this  case,  the  arguments  and  cir- 
cumstances of  the  &ct  being  equal  and  indifferent,  the 
cancelling  or  defacing  of  the  testament  is  rather  to  be 
ascribed  to  the  testator  than  to  others;  who  is  aliso 
presomed  tahave  done  the  same  wittingly  and  willingly: 
saving  in  legacies  of  freedom,  or  adpias  causas^  which 
being  blotted  or  put  forth  by  the  testator,  it  is  not  pre- 
sumed to  have  been  done  willingly  (a)."  So,  in  that 
case^  it  was  held^  in  conformity  with  this  doctrine,  that, 
if  the  note  were  found  to  have  been  cancelled,  and  it 
could  not  be  known  whether  the  testator  had  cancelled 
it  wilfiiUy,  the  Court  would  not  presume  it  to  have 
been  so  wilfnUy  cancelled.  It  was  quite  clear,  firom 
die  wilJ^  diat  die  note  had  once  been  in  existence,  and 
that  was  enou^  for  the  Court  to  decree  a  devise  in 
hymtr  of  charity. 

Moggridge  v.  ThaekxveU  was  determined  entirely 
hy  die  force  of  precedentsi  much  against  my  inclina- 
tion ;  inasmndi  as  the  appointment  of  an  individual,  in 
whom  alone  the  testatrix  thought  proper  to  repose  the 
coafidence  which  she  reposed  in  Vaston^  indicated  an 
laiention  (rf*  that  peculiar  nature  which  it  is  impossible 
to  nppose  could  be  in  any  degree  rendered  effectual  by 
the  Court  taking  upon  itself  the  administration  of  a 

• 
(a)  Smniume,  Part  7,  §  16,  p.  616, 16. 
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trust,  certainly  meant  to  be  personally  vested  in  the 
individual  selected.  Nevertheless,  in  that  case^  I  took 
it  to  be  firmly  established,  upon  the  authori^  of  pre- 
cedents too  numerous  to  be  mentioned,  that,  although 
in  carrying  into  execution  a  bequest  to  an  individual; 
the  mode  in  which  the  legacy  is  to  take  effect  must  be 
of  the  substance  of  the  legacy,  yet,  where  the  testator 
has  sufficiently  denoted  that  charity  is  his  legatee,  the 
Court  will  consider  charity  as  the  whole  substance  of 
the  legacy;  and,  in  such  cases  only,  will  provide  a 
mode  by  which  that  legatee  shall  take,  but  by  which 
no  other  than  charitable  legatees  can  take. 


In  Moggridge  v.  Thaciwell,  the  bequest  of  the  re- 
sidue was,  in  substance,  to  such  caaritable  purposes  as 
a  certain  individual,  Vaston^  should  appoint ;  and  that 
individual  died  in  the  lifetime  of  the  testatrix.  The 
effect  of  that  is  precisely  the  same  as  if  she  had  be- 
queathed the  residue  to  such  charitable  purposes  as 
she  herself  should  appoint,  and  had  died  without  ap- 
pointing any.  In  either  case,  if  the  gift  had  been  to 
^*  such  persons,"  instead  of  *^  such  charitable  purposes," 
it  is  evident  that  it  must  have  failed  altogether;  and, 
by  establishing  it  in  favour  of  charity,  the  Court  would 
not  take  upon  itself  to  do  more  in  the  one  pase  than  in 
tlie  other. 


The  same  principle  is  applicable  to  that  class  of 
cases  in  which  legacies  have  been  given  to  superstitious 
uses.  In  those  also  the  general  charitable  intention  is 
held  to  prevail,  and  so  the  benefit,  designed  by  the  tes- 
tator for  a  particular  object,  being  taken  by  the  Court 
into  its  own  hands  as  trustee  to  carry  into  effect  the 
general  intention,  is  transferred  by  it  to  some  other 
object  altogether  different  firom  the  former.  Thus  a 
aum  of  money,  given  to  found  a  Jew's  synagogue^  is 
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taken  hj  the  Court  according  to  that  established  prin- 
ciple^ and  transferred  to  the  benefit  of  the  Foundling 
Hoipital* 

It  is,  therefore,  no  longer  to  be  contended  that  a 
disposition  in  favour  of  charity  can  be  construed  ac- 
cording to  the  rules  which  are  applicable  to  individuals. 
Hus  is  the  view  to  be  taken  of  the  case  mentioned  by 
Freeman^  that  where  a  testator  gives  to  such  charitable 
uses  as  he  shall  direct,  and  gives  no.  direction,  the 
Court  will  direct  the  uses  to  which  it  shall  be  applied. 
The  case  of  '^  one  Janes"  which  is  there  referred  to, 
is  not  now  to  be  found ;  but,  if  there  is  no  express  de* 
cision  which  has  gone  precisely  the  same  length  with 
the  note  in  FreemaUj  it  may  safely  be  affirmed  that 
neither  is  there  any  decision  which  has  determined  that 
the  doctrine  there  laid  down  is  not  law;  and  it  has 
certainly  been  cited  as  an  authority  in  almost  every 
case  of  a  gift  to  charity  that  has  come  into  question 
from  those  days  to  the  present. 

Admitting  all  that  Lord  Thurlam  has  said  with  re* 
gard  to  Uie  decision  in  Wheeler  v.  Sheer j  it  is  quite 
impossible  to  look  into  the  circumstances  of  that  case* 
and  say  that  it  is  a  case  which  at  all  touches  on  the  ^ 
doctrine  in  Freeman*  If  that  doctrine  be  law,  the  de* 
dsion  of  the  Master  of  the  Bolls  on  the  present  case 
cannot  be  right.  If  the  law  be,  that  the  nomination  of 
the  particular  objects  is  only  the  mode,  and  the  gift  to 
charity  the  substance,  of  the  testamentary  disposition, 
and  that  the  declaration  of  such  a  gift  is  Substantially 
saflEicient  to  give  effect  to  the  disposition;  it  is  surely 
nmdi  less  strong  to  say  that,  where  the  testator  has 
himself  expressed  certain  modes  by  which  that  effect 
may  be  given  to  it,  it  shall  be  carried  into  execution 
aoeordinglyi  than  to  say  that,  because  be  has  expressed 
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an  intention  of  naaning  certun  other  modes  in  vdditioif 
to  those  which  he  has  named,  and  has  not  named  Uiose 
others,  therefore  his  intention  must  fail  ahogether ;  than 
to  say  (in  short)  that,  because  he  has  contemplated  a  di- 
vision in  certain  proportions  which  he  has  omitted  to 
render  certain,  that  uncertainty  most  operate  to  prevent 
his  general  intention,  which  is  ascertained,  from  taking 
e£Pect  in  any  manner  whatever.  Would  this  be  to  decide 
according  to  the  authority  of  established  preced^ta? 
How  can  uncertainty  as  to  the  mode  operate  to  ddfait 
the  intention,  when  the  impossibiliQr  of  a  certain  mode 
taking  effect  at  ail  does  not  so  operate? 


In  Moggridge  v.  Thackwell^  the  same  difficult  oc- 
curred as  to  the  proportions.  There^  the  testatrix  her« 
self  recommended  certain  purposes,  leaving  it  to  her 
trustee  to  name  others  cuicording  to  his  own  discretion. 
It  was  in  the  contemplation  of  that  testatrix  that  other 
objects  should  be  adopted  besides  those  which  she  had 
herself  pointed  out«  Then,  how  could  it  be  known  in 
what  proportions  she  meant  that  the  objects  she  had  so 
pointed  out  should  be  benefited?  Can  the  word  ^'divide" 
(a  word  which  does  not  necessarily  imply  equality  of 
division),  constitute  such  a  difference  between  that  case 
and  this,  as  that,  because  the  testator  directed  bis  pro- 
perty to  be  ''  divided"  for  the  purposes  which  he  had 
named  and  those  which  he  intended  to  name,  he  most 
be  taken  to  have  meant  that  Iiis  property  should  not  go 
to  those  which  be  has  named  unless  he  should  thereaf- 
ter name  others  also?  I  doubt,  even  in  the  case  of 
individual  legatees,  whether  this  would  be  the  rkf^k^l 
consl3-uGtion.  A  testator  says,  <<  I  give  to  A»  and  jB.^ 
and  such  other  persons  as  I  shall  name  hereafter."  He 
has  therefore  designated  A.  and  £•  as  particular  ob- 
jects of  his  bounty;  and  it  would  be  putting  a  very 
forced  construction  upon  his  meaning  to  infer  that  he 
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to  any,  f<  I  do  not  give  to  A.  and  B.  unless  I 
shaO  name  certain  other  persons  heieafter." 

Thesis  are  the  aeKt  of  kin  to  be  nibstituted  in  the 
place  of  thoae  other  charities  wfaidi  the  testator  intend- 
ed to  name,  so  as  to  take,  in  any,  and  (if  in  any)  in 
vImi^  pioportkms,  together  with  the  charities,  which  he 
has  named?  It  is  evident  that  this  latter  qnestion  does 
not  arisen  supposing  the  testator  to  have  efiectually  de- 
voted the  whole  of  his  residue  to  charily;  and  my  con- 
stmction  of  his  bequest  is  this:  ^*  I  give  my  residue 
to  charitable  purposes.  At  present^  I  go  the  length  of 
saying  that  A.  and  B.  shall  be  two  of  those  purposes. 
I  mean  to  name  others  hereafter/'  By  not  naming 
others,  can  it  be  said  that  he  has  restricted  the  gene- 
rality of  his  fonner  absolute  gift  to  charity? 

I  repeat  that  I  am  sorry  for  it,  because  l'  am  very 
anwfflsng  to  differ  from  any  opinion  pronoanoed  by  so 
great  an  authcNri^  as  that  of  the  Master  of  the  Bolls s 
bu^  in  the  present  case,  I  find  nyadyp  driven  to  say 
that,  io  my  jadgment,  this  is  a  bequest  to  charitable 
puipasei.   . 

It,  therefore,  follows,  that  a  scheme  must  be  laid 
before  the  Master,  rq;ard  being  particularly  had  to  the 
«lMvitable  institutions  denized  by  the  testator;  but 
not  so  as  to  confine  the  bequest  to  those  only. 

If  the  next  of  kin  should  think  proper  to  carry  the 
qnestion  before  the  House  of  Lords;  and  i^  in  the 
fiirdier  discussion  before  that  tribunal,  it  shall  be  found 
practicable  to  mark  any  distinction  between  this  case 
sod  those  other  cases  upon  the  authority  of  which  I 
have  fidt  it  necessary  that  this  be  now  decided;  I  shall 
he  ^ad  to  asspst  that  distmction  to  the  utmost  point 


1815. 


MiiiUi 

V. 
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that  it  will  bear.    But  I  cannot  say  that  I»  at  prtaast^ 
perceive  any  such  distinction. 

The  decree,  as  pronounced  by  the  Masier  tf^e 
Rolls  J  must,  then,  be  reversed.  The  Attorney  General 
an()  the  executors  are  to  present  the  scheme  before  the 
Master.  All  parties  to  have  their  costs  of  this  appeal^ 
out  of  the  estate^  as  between  attorney  aiid  client. 

Decreed  accordingly. 


Dec.  20th. 


WALLINGER  v.  HILBERT. 


ice  y  N  this  case  the  Plaintiff  filed  a  bill  for  the  specific 
a    X 


No  reference 
of  title  upon  a   X  performance  of  an  agreement  entered  into  by  him 
quesUon  whe-    ^i^j^  ^^  Defendant  for  the  sale  of  an  estate  to  the  De- 
ther  the  estate  fendant  tithe-free.     The  Defendant,  in  his  answer,  ad- 
was  tithe-free,   jjji^jgj  jjjg  agreement;  but  contended  that  the  estate 
avmg   een       ^^  ^^^  tithe-free,  relying  upon  a  letter  written  by  the 
Plaintiff's  Solicitor  to   the  Defendant's  Solicitor^  in 
which   the  former  admitted   that  his   endeavours  to 
prove  the   estate  tithe-free  had  hitherto   been  ine& 
fectual. 

The  Court  was  moved  for  a  reference  to  the  Master, 
on  the  titles  and  to  see  whether  the  estate  was  tithe* 
free. 


Neaoland  in  support  of  the  motion. 

Sir  Samuel  BomUlymd  Winihrap  in  opposition  to,  it* 
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neLomDCHurcBLLOB,  ]gl5. 


Hdd  that  die  qoeiticm  whetber  the  eitate  was  titbe-   Wauxhom 
fiee  -warn  not  a  qaestion  of  title;  and  that,  in  caste  of     Hilbut* 
a  reftrenoe  to  the  Master  upon  the  titles  he  never 
looked  into  that  qnestion. 

And  his  Lordship  refused  the  motion  {a\ 

[a)  See  6  Ves.  679.    17    ylffiiloii,  ante,  p.  32. 
Vo.   280.     and  Stewart  ▼. 


FOX  V.  BIRCH  {a).  jy^  ^^ 

BY  articles  of  agreement  dated  the  8Sd  of  June     Motionyfora 
^  I8O89  the  Defendant  agreed  to  become  the  pnr- purchaser  in 
diaser  of  oortain  estates'belonging  to  the  Flaintil^  to  possession  to 
which  the  Plaintiff  covenanted  to  make  a  ^ood  title  pqrnumqr  into 
andddiver  an  abstract  on  or  before  the  12th  of  My  ^'^^^  nSoa^ 
fi>Dowin|^  and,  on  payment  of  the  purchase  money  ""^w^or- 
(jSIOD  of  which  was  already  laid  down  by  way  of  de-  *^"'^**'*^^<*  ^ 
posit)  to  convqr  to  the  Defendant.  poasewion 

given  mdepen* 

Tbe  bill  stated  that  the  Defendant  entered  into  pos-  ^  ^ 

*^      agreement  to 
sessioD  under  this  agreement,  that  the  abstract  was  ^«-rfyy|^  a^A 

^dfivercd  pursuantthereto,  and  that  the  title  appearing  ^^^^^  onihe 

upon  soch  abstract  was  a  good  title ;  praymg,  therefore,  p^  ^^  ^^^ 

a  spedfic  performance,  or  else  that  the  Defendant  might  dor  m  complet* 

W  decreed  to  give  up  possession,  and  account  for  the  ing  his  title. 

na»B  and  profits.  See  Burroughs 

v.Oalfeyiante, 

(a)  Ex  JMatiane*  p.  5S. 


106  CASES  IN  CHANCERV. 

1815.  ^  The  answer  admitted  the  agreemanty  but  nid  tliat 

the  Defendant  was  ab-eady  in  possession  under  a  prior 
verbal  agreeBMQt^  a»d  that  an  abstract  was  delivered 

BiBCH.  an  the  10th  ot  Jme  1814»  to  iHiich  the  Defendant 
took  otyectioos  which  had  not  been  removed;  that 
he  the  Defendant,  had  laid  out  J0SOOO  in  evectiog  a 
house  on  land  of  the  Defendant's  adjoining  the  pre- 
mises so  agreed  to  be  purchased,  and  other  bnildings 
upon  those  very  premises,  with  a  view  to  the  occupa- 
tion of  both|  by  which  the  possession  of  those  premises 
was  become  necessary  to  him ;  and  that  he  had  reason 
to  believe  the  PUntiff  could,  by  using  proper  diligence, 
make  a  good  titles  although  he  had  hitherto  n^ected 
todo80« 

Upon  the  coming  in  of  this  answer,  the  PlaintiflT 
moved  that  the  remainder  of  the  purchase  money  might 
be  paid  into  Court. 

Comrtenoff^  in:  support  of  the  motbn. 
lUngpell^  for  the  Defendant 

The  LoBJD  CHANC£LLon  said,  that  although,  in  the 
ordinary  case  of  a  purchaser  being  let  into  possessiony 
he  must  be  taken  to  have  waived^  or  to  have  given 
reason  to  expect  that  he  will  waives  objections  to  the 
title;  yet  there  is  another  class  of  cases  in  which 
the  purchaser  gets  into  possession  by  the  courtesy  c^ 
the  vendor,  where  it  mfust  dqpend  upon  the  particular 
circumstances  of  each  case,  whether  he  shall  be  com* 
peUed  to  pay  in  his  purchase  money  before  the  com«> 
pletion  of  the  title.  In  the  present  case^  it  was  not 
denied  that  there  was  a  d^ee  of  laches  on  the  part  of 
the  vendor  in  making  out  his  title ;  and  on  these  grounds 
his  liordship  thought  proper  to  refuse  the  motion. 
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TkfcUoiriDg  oid«r  was  then  drawn  up  by  oodsent        I815* 
betireen  the  parties :  v^y^i/ 

*^     '  Fox 

^That  it  be  refened  to  the  Master,  to  impiiie  and  Bibch. 
state  to  the  Court,  whether  the  Plaintiff  can  make  a 
good  title  to  the  estate  in  question  in  this  cause  agreed 
to  be  pnidiased  by  the  Defendant;  and  whether  the 
Plaintiff  ever  and  when** delivered,  or  caused  to  be 
ddifmd,  to  the  Defendant  or  his  Solicitor,  an  abstract 
of  hn  title ;  and  whether  the  same  was  a  perfect  ab- 
stnc^  cr  in  any  and  what  respects  deficient;  and,  if 
defident,  whether  the  same  was  afterwards  and  when 
perfected.  For  the  better  discovery  whereof  the  par* 
tief  are  to  produce  upon,  oath  all  deeds,  papers  and 
vritings,  in  their  custody  or  power  relating  thereto; 
and  to  be  examined  upon  interrogatories  as  the  said  i 

Master  shall  direct" 

The  qiieati<Hi  of  costs  and  fiuther  directions  resenmL 


ADLEY  V.  The  WHITSTA^BLE  Company  (a).       Feb.  6, 1815. 

AN  action  having  been  brought,  conformably  to  See  the  report 
the  Lord  Chancellor's  opinion  (i),  to  try  the  vbp  of  this  case  on 
Mity  of  the  bye-law  in  this  cas6,  a  case  was  reserved  ^^  hearing,  17 

Yes.  815. 

(a)  This  case  was  intend-  note  was  communicated  to 

ed  to  have  been  inserted  in  me,  and  I  am  now  enabled 

Mr.  Cooper'i  Reports;  but  to  add  to  it  the  order,  ez- 

die  Lord  Chafwettor's  order  tracted  from  the  Register's 

M  hating  been  procured  in  book* 

time  f«r  the  publicatioD,  the  (i)  17  Ves.  8S8. 
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ibis;        for  the  Courtot Kin^s  Benchj  and  judgment  pronotuiited 
"""•^^^"^      for  the  Plaintiff  (a). 

AOLCT 

..The  '  The  cause  came  on  upon  this  day  for  further  di- 

Whitstabl.  rectioM. 
CompaDy. 

Sir  Samuel  RomiUy  and  Boteler^  for  the  Plaintiff. 

Sir  A.  PigM^  Hart  and  Belly  for  the  Defendants. 

T%e  Lord  Chanceixok. 

The  difficulty  arising  from  the  number  of  parties  is 
not  such  as  to  baffle  the  Court,  or  deprive  it  of  the 
means  of  doing  efiectual  justice.  Wherever  a  legal 
right  exists,  there  must  be  also  the  means  of  enforcing 
that  right;  and,  in  the  present  case,  if,  when  the  Com- 
pany thought  proper  to  become  a  Corporation,  they 
did  so  without  lookmg  at  all  the  consequences,  yet 
they  did  not  the  less  acquire  the  right  to  sae,  and  lia- 
bility to  be  sued,  as  such  Corporation ;  nor  will  the 
Court  fidl  to  consider  them  with  all  the  incidents  at* 
taching  to  that  opacity. 

The  bill  alleges  that  the  Plaintiff  was  a  member  of, 
and,  as  such,  entitled  to  receive  his  share  of  the  profits 
^  of  the  property  belonging  to^  the  Corporation.     To 

this  it  is  answered,  first,  that  the  Plaintiff  is  not  so 
entitled,  by  reason  of  the  bye^law.  The  Plaintiff  re- 
plies,  that  that  bye-law  is  illegal  Here  the  argument 
was  founded  on  the  improprie^  of  the  Plaintiff's  bring 
a  member  of  both  Companies  (6).  But  the  Plaintiff 
was  interested   in  the  SeorSaUer  Fishery  before  the 

(a)  Aiky  v.  Reeves,  2  (b)  See  the  statement  of 

Maule  and  Selw.  53*  the  case,  17  Ves.  316. 


CASES  IN  CHANCERY.  i09 

Whkslahie  Conqrauiy  was  erected  into  a  GorponUioiii         1815. 
Can  a  bye-law  of  the  Corpor«tio%  then,  force  him  to      ''^^^^^ 
put  with  his  estate?  -^""^ 

The 
The  Company  next  pot  it  thus.    Admitting  that  Whitstabx.* 
yoa  are  entitled  to  the  profit^  still  there  is  no  way  of  V^^j" 

getting  at  them.  That  is»  in  other  words,  we  consti* 
-tate  such  a  Corporation  as  to  be  able  to  say  to  the  in- 
diiidiisl  members  (who  are  the  cestui  que  trusts  of  the 
Coqx>ration),  you  are  the  only  cestui  que  trusts  in  the 
world  who  can  have  no  relief  against  their  tmstees* 
The  bye-law  is  certainly  framed  (I  do  not  say,  on  pur- 
pose,) in  such  a  manner  as  to  make  it.di£Scult  to  give 
relief;  directing  that  the  Company  shall  divide  among 
themselTes  the  profits  of  the  excluded  member.  But 
it  appears  to  me,  that  if  no  remedy  is  to  be  had  in 
equity,  it  is  to  be  had  no  where  else ;  and,  if  the  Cor- 
poration are  trustees  of  a  particular  fund,  I  do  not  see 
how  they  can  refuse  to  be  treated  as  such,  and  to  ac- 
eomt  ia  like  manner  with  all  other  trustees ;  and,  with 
r^ard  to  the  difficulty  in  carrying  a  decree  into  execu- 
tioii,  it  can  only  be  said  that  the  decree  must  be  execu- 
ted as  in  other  cases  of  trust  property. 

But  then  it  is  pretended  that  this  Corporation  has 
no  property;  which  raises  the  question,  whether  the 
surplus  profits  which,  after  deducting  the  expenses  of 
labour,  are  distributable  among  the  individual  members, 
are  not  Corporation  property  until  they  have  been  so 
distributed ;  and  it  is  argued,  that  so  to  consider  them 
would  be  to  exclude  the  widows  of  freemen,  and  others, 
whose  interests  the  Court  is  most  anxious  to  fistvour. 
To  this  I  answer,  that  the  Court  can  look  no  fiirther 
tW  to  the  rights  of  the  parties  as  individual  members 
^  the  CorporatioD,  Without  considering  how  those  in- 
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1815.         tere^  may  be  liable  to  become  affected  by  eircttm- 

^^^*^^^^^      Stances  over  whidi  it  can  have  no  cohtfo«L 
Adlst 

The  In  this  case  the  Defendants  must  be  taken  to  have 

WnrrsTABLs  admitted  profits;  and,  if  the  Fiamtiff  was  wilUng  to 

^    ^*     dredge,  but  could  not  on  aooount  of  the  prohibhion  of 

the  Defendants,  he  must  bo  considered  in  equity  as  hsr- 

ing  actually  dredged  so  as  to  entitle  him  to  a  partidiuip 

tkmln  theoL 

Decree  an  account  of  profits. 

The  Master  to  inquire  ivfaat  prc^rty  the  Corporar 
tionhas. 

I  acknowledge  the  difficulty  of  the  inquiries  directed, 
and  which  must  be  equally  acknoiidedged  both  by  the 
Mdntiff  and  the  Defendants.  The  Plainti£^  there- 
fere,  is  to  have  his  costs  to  this  day ;  but,  in  case  a  rear 
BonaUe  compensation  should  be  offered  and  perversely 
i^dused,  the  Court  will  know  what  to  do  with  regard  to 
tjhe  costs  hereafter  to  be  incurred. 


In  consequence  of  the  intimation  thrown  out  by  the 
Lord  Chancellor  at  the  dose  of  his  judgment,  propo- 
sals were  made  for  an  accommodation ;  but  the  parties 
not  agreeing,  the  fdUowing  minutei  of  a  decree  were 
&:awn  up  by  the  Re^ster. 

'*  Decree^  that  it  be  referred  to  the  Master  to  take 
an  account  of  all  the  profits  and  earnings  of  the  WhiU 
stable  Oyster  Fishery  in  the  pleadings  mentioned, 
accrued  since  the  Sd  of  Augiai  1805,  recdved  by  the 
IMendants  or  by  any  other  person  or  persons  by  tfiek 
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erder  or  for  tbeir  tue.    And  let  tiie  said  Matter  u»*         I81& 
tpirt  what  properly  the  DefeadantSy  the  Company  of 
Free-&her8  and  Dredgers  of  Whitstabte^  ffre  possessed 
oC**    WiA  the  usual  directions,  for  better  taking  die  Uie 

said  accounts,  ficc  WiiiisxAMt 


Ablst 


Conqpeny. 


00  this  day  the  Plaintiff  moved  to  vary  the  minates,      April  15« 
hj  adding  thereto  the  following  words  at  the  comvience- 
meDt,--i*<  Declare^  that  the  Plaintiff  is  intitled  to  share 

in  all  the  prsfits  and  earnipgfi  of  the  WhUiUikk  Oyster 
fUiery  accroed  snice  the  Sd  QiAugitWlSO&  ap  a  workr 
ing  ll'eemflai;^'  and  by  inserting  after  the  woirds  <<  or 
for  their  nsc^"  the  words  <<  and  to  aseerttw  the  Plak^ 
tiff's  share  of  snc^  profits  and  earnings;"  and  ab>  the 
words  <<  aebod  or ''  before  the  words  <«  posseted  o£'' 

21^  Lonn  Caav cellob. 

The  circamstalice  that  <he  parties  camiol  settle  it 
among  thcmselveamnst  not  be  suffered  to  ii^uence  jo- 
didal  proceedings.  I  did  say  that  the  Plaintiff  was  to 
be  eonsidelxed  as  b  plarsoii  vdio  had  dredged ;  by  trfiich 
I  nieant  the  same  thing  as  saying  that  he  was  to  be  con- 
sirred  as  a  working  freeman. 

1  also  said  that  this  was  as  diffinilt  a  case  as  any  in 
equity;  but  it  seemed  to  me  that  there  must  be  a  re- 
medy somewhere,  and  if  not  at  law,  then  of  cootie  in 
eqnity.  There  are  cases  (for  instanoe  those  of  coal 
minesi  &c.)  in  which  the  Court  gives  more  than  may 
be  actually  due,  on  account  of  its  inability  to  distin- 
guiih;  and,  in  the  present  case^  it  is  the  fiailt  bf  the 
PcftndaoU  that  this  difficulty  exists*    The  Court  mdst 
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1S1&  look  at  the  Plaintiff  as  entitled,  unless  the  evidence 
shews  the  contrary.  If  I  understand  the  principle  upon 
which  I  am  now  proceeding,  the  relief  which  I  give  is 

Hie  not  in  the  nature  of  damages — it  is  the  share  of  the  pro- 

Whitstable  fito  to  ^hich  the  Plaintiff  is  actually  entitled. 
Company.  "^ 

But  it  is  said  that  he  was  at  the  same  time  a  member 
of  the  other  Company.  If,  however,  it  is  not  made 
out  that  he  was  therefore  incapable  of.  dredging  at 
WhitsUMe^  I  must  suppose  that  he  performed  that  duty 
in  its  utmost  extent.  Then  it  is  said  that  this  would-be 
)a  great  injury  to  the  other  members,  and  that  the 
Plaintiff  must  make  out  and  establish  the  amount  of  his 
daim.  It  is  contended,  on  behalf  of  the  Corporation, 
that  it  should  be  open  to  them  to  shew  that  the  Pliun* 
tiff  could  not  have  earned  any  profits  at  all  during  a 
part  pf  the  time  that  he  was  excluded.  But  the  diffi* 
cul^  arises  firom  that  exclusion.  He  may  say,  ^*  Tme^ 
I  was  absent ;  but  so  long  as  the  bye-law  was  in  force, 
I  was  placed  by  yon  in  such  a  situation  that  it  was  of  no 
consequence  where  I  was.''  It  is  needless  to  say  how 
the  question  might  have  turned  if  the  inability  shewn 
had  arisen  from  bad  health  instead  of  absence. 

The  o£fer  made  by  the  Plaintiff  was,,  I  think,  a  fiur 
dfer;  and  I  shall  not  sufier  a  di£Bculty  to  be  thrown 
upon  him  by  the  injustice  of  the  Defendants. 


The  Chancdlor  afterwards  gave  out  the  minutea 
himself^  and  the  following  order  was  made  accord* 
ingly. 

«/%  21.         ^'  Order,  that  the  minutes  of  the  decree  made  x^ti 
thehearing  of  .this  cause  on  the  8th  day  of  Ftbnmrjf 


Adlkt 


CASES  IN  CHANCERY.  US 

last  be  Taried  by  introducing  the  following  declara-  1815. 

tioD,  that  is  to  say,  *  Declare  that  the  Plaintiff,  having 
been  nndaly  prevented  by  the  bye-law  mentioned  in 
the  pleadings  from  working  in  any  manner  as  freeman,  The 

and  from  participating  in  the  earnings  of  the  concern,  Whitstabib 
is  to  be  considered,  although  he  did  not  work,  or  ten- 
der himsdf  or  any  person  for  him  to  work,  as  a  free- 
man, in  taking  the  account  before  the  Master  for  his 
benefit,  as  primd  Jade  entitled  to  earnings  in  the 
most  beneficial  manner  in  which,  as  a  freeman,  he 
would  have  entitled  himself  to  receive  or  share  in 
earnings ;  but  without  prgndice  to  the  Defendants  esta- 
Uisbing  that,  at  any  particular  times  or  periods  for 
vhich  the  earnings  are  claimed  by  the  Plaintiff,  in  the 
account  to  be  taken,  the  Plaintiff  could  not  have 
entitled  himself  to  earnings,  or  to  earnings  as  bene- 
fidally  as  he  shall  claim  to  be  entitled  to  them  in  case 
DO  such  bye^law  had  been  made/ '' 
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Jan.  15,  16.    FENWICK  and  OTHERS  v.  REED,  CLAVERING 

and  OTHERS. 

Attorney,  /^HARLTON  (under  whom  the  Plaintiffs  dairaed) 
lubmitting  to  being  indebted  to  Rooke  ip  respect  of  several 
produce  title-  sums  of  money,  for  which  Booie  had  obtained  judg- 
deeds  of  his  ments  against  him,  by  an  agreement  in  writing,  bear- 
client  in  his  jjjg  j^jg  ^j^g  jg^  ^f  jp^i  ^y^>j^  ^^^  between  Rooke 
poswssionas  ^^  ^j^^  ^^^^  ^^^^  ^^  CkarUon  of  the  other  part,  did 

,       for  himself,  his  heirs,  '&c.,  covenant  and  agree  *^  to 
direct,  may  be       .  ,,  ,    ,  ,.  -r*    ,      , . 

•all  d  t     y        ^P  ^       dehver  unto  Rooke,  bisi  executors,  &c., 

produce  them  ^^  possession  of  all  and  singular  the  lands  and  teue- 
if  the  principal  "ic**ts"  therein  mentioned,  "  by  deliveriag  posses- 
could  himself  ^^^^  thereof  to  Joshua  Douglas,  the  attorney  of  the  said 
have  been  Rookej  to  hold  the  said  lands  and  tenements  to  Rooke^ 

called  upon  to  his  executoi*s,  &c..as  his  freehold,  until  he  should  have 
do  so.  levied  and  received  the  amount  of  his  said  judgment 

Generallyi  it  debts,  &c. 
is  not  necessary 

to  make  an  at-  Jn  pursuance  of  this  agreement,  possession  was  given 
torney  a  party  ^^g  therein  mentioned,  and  Rooke  entered  into  receipt  of 
because  he  has  ^^  ^.^j^^  ^^^  profits  accordingly,  and  continued  in  pes-  , 
tide-deeds  in  ^^^^^^  ^q  ^^  ^^^  ^,f  October  1752,  when,  by  inden- 
his  possession,  ^^re  of  assignment  of  that  date,  made  between  Rooke 
a     oug  1  may  ^^  ^^^  ^^^  ipsxt^  and  Reedy  who  was  the  ancestor  of  the  ' 

.    ,   *   Defendant  Reed  and  also  a  creditor  by  bond  and  judir- 
der  particular  "^  ^     z> 

circumstances. 

Quere,  Whether  the  executor  of  an  attorney  can  avail  himself  of  the  at- 
torney's privilege  not  to  disclose  the  concerns  of  his  client. 

Time,  no  bar  to  redemption  in  case  of  a  Wekh  mortgage,  unless  twenty 
years  afler  principal  and  interest  paid  by  perception  of  rents  and  profits. 

Length  of  possession,  as  a  gAmd  for  presuming  a  release,  depends  on  th^ 
nature  of  the  possession,  whether  adverse  or  not.  i 
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meot  6t  Charlton^  of  the  other  part,  Booke  transferred  1816. 

aod  set  over  to  Seed,  his  executors,  &c.  all  the  said 
lands  and  tenements  with  the  rents  then  in  arrear,  and 
assigned  to  Reed,  his  executors,  &c«  his  said  judgments 
and  the  remainder  of  the  debts  due  thereon,  appointing 
BeedYns  attorney  to  prosecute  upon  the  said  judgments. 

Beed  entered  into  possession  by  virtue  of  this  as- 
sigmnent,  and  continued  in  receipt  of  the  rents  and 
profits  till  his  death,  in  1754,  after  which  ChristcpAer 
Jteed  (who  was  residuary  devisee,  and  also  executor 
and  readuary  legatee  under  his  will,)  entered  and  pes* 
sesaed  till  1778,  when  he  died,  having  devised  and 
bequeathed  all  his  real  and  personal  'estate  to  trustees 
» (whom  he  also  appointed  executors)  in  trust  for  such 
of  his  sons  as  should  first  attain  the  age  of  twenty-four 
years.  After  the  death  of  Christopher  Reed,  these 
trustees  and  executors  possessed  the  estates  in  ques- 
lioii,  and  received  the  rents  and  profits  till  1783,  when 
the  Defendant  Reed  having  attained  twenty-four,  was 
put  by  them  into  possession  of  the  same. 

In  1767  Charlton  died  intestate,  leaving  William 
Ckarlion  his  son  and  heir  at  law,  who  died  in  1797, 
having  devised  all  his  real  estates  to  the  Plaintiff  Feti' 
9iek  and  another,  in  trust  to  sell  for  payment  of 
debt8|&c 

The  bill  filed  in  1800  alleged  further,  that,  at  the 
time  of  Reed^s  taking  possession  by  virtue  of  the  agree- 
ment with  Rooke,  it  was  agreed  between  Reed  and 
Qarlion,  that  he,  Reed,  should  continue  in  possession 
mlil  not  only  the  debts  due  to  Booke,  but  also  until 
the  debts  due  to  himself^  should  be  fiilly  satisfied ;  and 
that  the  whole  of  those  debts  for  ihe  charges  of  which 
the  said  rents  and  profits  were  appropriated,  had,  by 
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1816. 


Fenwick 

RsfiD. 


means  thereof,  been  fully  paid  off;  charged  that,  when 
the  Defendant  Reed  entered  into  possession,  he  well 
knew  the  estates  were  held  only  on  mortgage,  and,  as 
evidence  thereof,  that  he  kept  distinct  accounts  of  the 
rents  and  profits  arising  from  those  estates ;  that  (with 
respect  to  the  objections  which  might  arise  from  length 
of  time)  Charlton  could  not,  according  to  the  agree- 
ment, have  had  possession  restored  to  him  till  all  the 
debts  were  paid ;  that,  in  the  year  1781,  a  considerable 
part  of  those  debts   remained  undischarged ;  that  the 
Defendant  Reed  bad,  kince  he  took  possession  in  178S, 
given  out  that  part  of  those  debts  still  remained  unsa* 
tisfied ;  that  all  the  debts  were  specialty  debts,  and  the 
lands  therefore  chargeable  with  them,  independently  of 
the  agreement ;  and  that  Charlton  and  his  successors 
had,  through  poverty,  been  unable  to  pay  them  other- 
wise than  out  of  the  rents  and  profits  of  those  estates, 
or  to  take  measures  for  recovering  possession ;  there- 
fore  praying   an  account,  and  that   Plaintifis   might 
be  let  into   possession  on   payment  of  what,   if  any 
thing,  still  remained  due  to  the  Defendant  Reed  in  re- 
spect of  the  aforesaid  debts. 

Another  part  of  the  relief  prayed  was,  the  delivery 
up  to  the  Plaintiffs  of  all  the  title-deeds  and  writings 
relating  to  the  estates  in  question,  the  bill  having  al- 
leged that,  upon  the  execution  of  the  agreement  of 
1747,  the  same  was,  together  with  various  other  papers 
relative  to  the  said  transaction  between  Chatitofi  and 
Rooke^  deposited  in  the  hands  of  tlie  aforesaid  Joshua 
Douglas,  to  be  by  him  kept  and  preserved  for  the  be- 
nefit of  the  parties  interested;  charging  both  with 
respect  to  the  said  agreement,  and  the  deed  of  assign- 
ment, of  1752,  that  if  the  same  were  not  now  in  the 
possession  of  the  Defendant  -H^^^^  the  same  or  one  of 
them,  or  a  counterpart  or  attested  copy  thereof  respec- 
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tivelj)  or  of  one  of  them^  together  with  various  otlier  1816. 
title-deeds  and  papers  relating  to  the  said  premises 
and  the  said  transactions  between  Bjodke  and  -Charltonj 
were  in  the  custody  or  power  of  the  other  Defendant 
Gaveringj  as  the  personal  representative  of  Joshua 
Douglasy  with  whom  the  same  were  so  originally  depo- 
sited, and  that  Clavering  ought  to  deliver  up  the  same 
to  the  Plaintif&,  but  that  Plaintiffs  having  applied  to 
him  for  inspection,  he,  Clavering^  had  positively  re- 
fused to  deliver  the  same  to  the  Plaintiffs,  or  to  furnish 
them  with  any  copies  thereof,  or  with  a  list  or  sche- 
dule^ alleging  that  he  so  refused  at  the  express  in- 
stance of  the  Defendant  Beedj  who  had  undertaken  to 
iodenmiiy  him. 

•  The  bill  prayed  neither  discovery  nor  relief  against 
(Havering^  other  than  the  delivery  up  of  the  title  deeds 
so  alleged  to  be  in  his  possession,  if  not  in  the  posses- 
sion of  the  other  Defendant. 

To  this  bill  Reed  put  in  an  answer,  denying  the 
circnmstances  from  which  it  was  attempted  to  be  in- 
ferred that  he,  the  Defendant,  had  treated  the  trans- 
action as  a  mortgage,  and  insisting  on  the  length  of 
time  from  which  a  release  of  the  freehold  ought  to  be 
presumed  in  his  favour.  He  also  denied,  as  to  his  be- 
lief any  agreement  between  his  ancestor  and  Charlton 
at  the  time  of  the  former  entering  into  possession, 
alleging  that  he  so  entered  merely  as  a  creditor  having 
a  right  to  redeem  against  Booke,  He  admitted  the 
assignment  of  1752  to  be  in  his  possession,  but  said  he 
had  no  knowledge  of  the  agreement  of  1 747  but  from 
the  recitals  in  the  deed  of  assignment ;  admitting,  how- 
^er,  his  belief  of  the  agreement  as  found  upon  those 
rcdtals.  He  further  said,  he  was;  unable  to  set  forth 
whether  the  deeds  or  instruments  alluded  to  in  the  bill 
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1816.         with  or  without  any  other  title^eeds  relating  to  the    ' 
^^'^^'^^^      said  lands  or  to  the  said  transaction  between  Rooke 
Fenwick       ^jjJ  Charlton  were  or  not  delivered  to  Douglas^  but 
Bx£D*        that  the  said  deeds  were  not  nor  ever  w^e  in  the  cus- 
tody of  him  the  Defendant,  or  of  any  person  for  hia 
use,  except  the  deed  of  assignment,  and  suph  writings 
as  were  in  the  custody  of  the  Defendant  Ckwering. 

The  answer  stated  nothing  as  to  the  precise  amount 
of  the  debts,  or  value  of  the  premises,  but  alleged  that 
Defendant  believed  the  debts  greatly  exceeded  the 
value,  and  did  not  admit  that  they  were  satisfied  up  tQ 
the  present  day. 

The  Defendant  Clavering  said  that  he  was  a  stranger 
to  the  matters  in  the  bill  mentioned  otherwise  than 
appeared  by  sundry  drafts  or  copies  of  deeds,  letters^ 
and  papers,  which  came  into  his  possession  after  the 
death  of  his  testator,  who  was  the  executor  of  DouglaSf 
and  which  deeds  he^  the  Defendant^  was  ready  to  pro^ 
duce  as  the  Court  shotdd  direct^  admitting  that  the  same 
did   relate  to  the  matters  aforesaid,  but  that  be  bad 
not,  nor  ever  had,  in  his  custody  or  power,  to  his 
knowledge,  the  deed  or  instrument  in  the  said  bill  al-> 
luded  to,  or  am/  other  deed  relating  to  0ie  premises ; 
and  he  submitted  whether,  inasmuch  as  the  said  Joskua 
Douglas  was  the  confidential  attorney  of  Beed^    by 
whom  the  said  drafts  and  papers  were  delivered  to  the 
said  Douglas^  he  Clavering  ought,  or  not,  to  set  forth 
a  list  of  such  papers,  or  to  leave  the  same  in  the  hands 
of  his  clerk  in  Court. 

The  bill  was  amended  in  1801,  and  again  in  1803, 
and  answers  duly  put  in  by  the  Defendant  Iteed^  to  ' 
which  no  exceptions  were  taken.     In  ISOT^  Plaintiflk  i 
moved  for  leave  to  file  exceptions  nunc  proUinc^  which 
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m  fe&sed,  with  costs,  partly  on  the  merits  of  the 
<M9e^  aad  partly  on  the  ground  of  delay  in  making  the 
ifipUcatian.  In  the  same  year,  the  Plaintiffs  moved 
£ir  a  prodootion  and  deposit  of  papers  in  the  posses- 
sion ^  liie  Defendant  Beed^  by  which  it  appeared  that 
CkarUon  was  indebted  to  his  ancestor,  and  also  of 
a  ettiain  indenture  of  assignment  admitted  to  be 
IB  his  posaessicm;  but,  the  Defendant  ccmsenting  t9 
fpradaoe  the  assignment,  no  order  was  made  on  that 
Blodin.  Oti  the  SOth  of  OetAer  in  the  same  year,  the 
hifl  was  a  third  time  amended,  and  answer  pat  in,  in 
1908,  since  which  time  no  fiirther  proceedings  appear 
lo  hare  been  had  in  the  cause  till  the  present  day. 


Il<| 


1816. 


F£NWXC& 

V. 

Eeea. 


The  FlaiotifEB  now  moted,  <<  that  the  Defendant 
Omfgring  might  leave  with  his  clerk  in  Court  the  se- 
venl  drafis  or  copies  of  deeds,  letters^  and  papers,  re- 
lating to  the  niatters  in  the  pleadings  mentioned,  ad- 
BMtt^  by  his  answer  to  be  in  his  custody,  with  li- 
berty for  the  Plaintifi  to  inspect  the  same  an4  take 
copies,  &c" 

Afi^  in  support  of  the  motion^ 

Sir  Samuel  BomiUy  and  Meggisan^  for  the  Defendant 
Claoeritigm 

HbH  and  Cooke^  for  the  Defendant  Beed. 


It  was  olgected,  on  the  part  of  the  Defendant  Clavering, 
that  the  answer  upon  which  this  application  was  ground- 
ed bad  been  pot  in  fifteen  years  ago ;  that  the  papers,  the 
production  of  which  were  moved  for,  were  not  set  out 
in  the  answer  nor  by  way  of  schedule^  which)  it  was 
contended,  would  be  necessary  to  entitle  the  Plaintiff 
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1816.  to  such  a  production;  and  that  the  subsequent  pn>» 
^•^^^^"^  ceedings  in  the  cause,  already  detailed,  were  of  such 
Fenwick      ^  nature  as  ought  to  furnish  a  conclusive  answer  to  the 

RssD.  present  attempt,  which  could  only  be  made  for  the 
purposes  of  delay  and  vezatiom 

It  was  also  contended  that  the  Defendant,  of  whom 
this  production  was  required,  was  the  personal  refure* 
sentative  of  the  attorney  in  whose  hands  the  papera 
had  been  deposited ;  and  that,  although  he  had  sub- 
mitted to  the  production,  yet  the  question  was,'  whe* 
ther  he  could  be  bound  by  such  submission.  The 
rule  which  authorizes  an  attorney  to  refuse  making  a 
discovery  of  matters  relating  to  the  concerns  of  his 
client  is  not  a  personal  privilege  of  the  attorney  wliicb 
he  may  waive  at  pleasure,  but  a  provision  of  the  law 
for  the  benefit  <^  -the  party  interested,  and  therefore 
not  to  be  dispensed  with,  except  by  that  party  autho* 
rizing  the  disclosure.  That,  although  formerly  under* 
stood  to  be  otherwise,  this  was  the  principle  established 
by  the  late  cases,  and  not  now  to  be  controverted.  Then 
is  the  executor  of  an  attorney  within  the  reason  of  this 
rule?  The  rule  extends  to  persons  acting  in  the 
capaci^  ofderk,  of  interpreter,  &c. 

Tke  Lord  Chancellor, 

Observed  that  this  transaction  appeared  to  be  in  the 
nature  of  a  Welch  mortgage  to  which  time  would  be 
no  bar.  That,  supposing  the  PlaintiiF'^fo  have  re- 
tained his  right  to  redeem  against  Reed^  that  Defend-* 
ant,  when  called  upcm  for  a  production  of  papers, 
could  not  be  admitted  to  say  that  the  papers  were  not 
in  his  own  possession  orpcfoier^  they  being  in  &ct  ia 
the  possession  of  his  attorney. 
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Contended  fliat  it  was  by  no  means  essential  to  such  '^'^ 
sn  ^plication  as  the  present  that  the  deeds  moved  fot  Rbbb» 
had  been  set  ont  by  way  of  answer,  or  in  a  schedule ; 
tliat  diis  waft  not  the  case  of  a  person  having  title  deeds 
m  his  possession  a&  agent  of  another  person,  in  whose 
posaesnon  or  pow^  they  may  therefore  be  said  to  be. 
The  DeGendant  Ctaoering  is  not  the  attorney  of  Seed, 
nor  tbe  attomqr's  executor,  but  the  executor  of  the 
executor,  therefore  an  entire  stranger,  having  papers 
in  hk  possession,  the  production  of  which  is  necessary 
to  liirtfaer  proceeding  in  the  cause.  He  had  always 
understood  the  practice  in  such  a  case  to  be,  that  the 
person  having  such  papers  in  his  possession  must  be 
made  a  Co-defendant,  chargmg  him  •with  collusion. 
It  is  so  laid  down  as  to  a  suit  against  a  corporate 
body  (a). 

A  person  who,  having  no  interest,  might  in  general 
cases  demur,  is  allowed  under  such  circumstances  to  be 
made  a  party  for  the  special  purpose.  With  regard  to 
the  refiiaal  of  the  modon  that  the  Plainti£P  might  be  at 
liberty  to  file  exceptions,  the  reason  of  that  was  that 
there  was,  in  this  case,  no  occasion  to  take  exceptions. 
Tbe  Befisndant^  having  submitted  to  produce,  has 
•hewn  that  his  intention  was  not  to  rely  on  the  ground 
of  die  confidence  reposed  in  him  as  representative  of 
«a  attorney.  He,  therefore^  cannot  be  allowed  to  set 
up  that  olgection  now. 

As  to  the  otgecdon  finom  length  of  time  since  the  bill 
filed,  it  cannot  he  made  by  the  present  Defendants^ 

(a)MUfiEq.Pkad.l52.i 
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Vns*  they  having  never  thought  proper  t0  Bfftf  to  the 
Court  to  dismiss  the  bill  for  want  of  prosecution ;  nor, 
if  they  had  done  ao^  would  the  Court  have  diamisaed  it 

BaB9k  without  giving  the  Plaintiff  mol  Of^Kirtuiiity  to  obtain  m 
prodnotion  of  the  title-dieed& 

Tke  LoR0  Chavcelloii. 

How  far  the  executor  of  an  attorney  can  insist  on 
the  objectioa  now  made  by  the  Defendant  Gavering,  is 
a  question  which  the  present  ctrcumstances  do  not  call 
on  me  to  decide ;  because  he  has  submitted  to  produce 
the  papers  admitted  to  be  in  his  possession,  if  the  Court 
shall  direct;  and  the  objection  ia  substantially  there- 
for^ not  Chmrk^Sf  but  lUed^u  It  is  said  diat  this 
is  the  ease  of  mmWekh  mcnrtgage,  where  the  Defendsmt 
has  been  put  in  possession  for  the  purpose  of  repsgring 
himself  the  money  advanced  out  of  the  rents  and  pro- 
fits  of  the  estate.  There  length  of  time  is  no  objec- 
tion ;  very  different  firom  the  cade  in  which  a  day  is 
fixed  for  the  redefiipliony  where  the  equity  is  gone  finr 
want  of  redemption* 

Thig  is  th$  flff^t  oase  I  reooUect  in  which  an  atlomey 
has  been  viade  a  party  to  such  a  bill*  The  practice  is 
mftaialy  quite  unusuaL  There  mtfy^  notwithstanding, 
be  a  qpeoial  case,  in  whidi  such  a  proceeding  would  be 
neeeasary  in  order  that  an  attorney  and  his  cli^st  asii^ht 
not  be  aUowed,  by  ooUusion,  to  fence  off  a  just  demansL 

It  is  right  that  I  should  look  into  the  bill  and  answers 
before  I  determine  whether  the  present  k  mch  a  spe* 
cialcase. 
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<Afier  fltedag  tlie  cue.)  Fmwick 

Kssa. 
This  is  a  bill  for  relief  not  far  discovery  only;  sndl      Jan.  17. 
therelbre  the  long  pendenqr  of  the  suit  does  not  pieis 
io  strongly  upon  the  judgment  of  the  Court  as  it  would 
hs.^  dene  if  it  had  been  a  mere  bill  of  diseovery.  The 
charge  in  the  bill  with  respect  to  papers  and  writings 
is  to  tbis  effect;  that,  if  the  agreement  c^  1747  and  the 
flSHyiment  of  1752  are  not  in  the  possession  of  Beedf 
Ae  aame^  or  attested  cofMes  of  the  same,  are  now  in  the 
possession  of  Gioering  as  personal  representotiTe  of 
Ikm^as.    To  this  diargetbe  passage  in  ClaoenM^B 
answer  most  be  tdcen,  not  as  a  pro&r  of  the  papers 
admitted  to  be  in  his  hands,  finr  inspection,  but  as  a 
aabaoasion  to  produce  them  in  case  the  Court  should 
be  of  opiaion  that  they  ought  to  be  prodneed.  I  undeiu 
stand  from  this  passage  in  his  answer,  that  the  original 
instnmients  of  1747  and  175SS  are  not  in  his  possession, 
and  it  would  be  a  material  circumstance  if  it  should 
tnm  out  that  the  titl^-deeds  to  this  estate  were  never 
dq[iasited  in  the  hands  oiBeeJPs  attorney,  but  remained 
where  lliey  were  previous  to  the  transaction. 

it  does  not  appear  by  the  biU,  that  the  Plaintiff  was 

smare  of  the  ntuation  in  which  Douglas  is  stat^  in 

Reets  answer  to  have  stood  with  reject  to  the  parties. 

He  is  not  mentioned  as  an  attorney,  but  merely  as  a 

diifd  poson  with  whom  the  deeds  are  said  to  have 

been  deposited  for  safe  custody.    Generally  speakings 

and  pHmA  fade^  it  is  certainly  not  necessary  to  make 

an  attorney  a  party  to  a  bill  seeking  a  discovery  and 

production  of  title-deeds,  merely  jiecause  be  has  them 

in  his  custody,  because  the  possession  of  the  attorney 

is  the  possession  of  the 'client;  but  cases  may  arise  to 
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18J6.         render  such  a  proceeding  adviseable,  as  if  he  withholds 

^"^"^^^^^       the  deeds  in  his  possession,  and  will  not  deliver  them 

Fehwxck      j^  jjjg  client  on  his  applying  for  thenu     In  the  present 

RsBfik.         case,  it  is  from  the  admissions  in  ReedHs  answer,  that  it 

must  be  seen  whether  or  not  it  is  right  to  order  the 

production  of  these  papers  by  Clavering. 

'  Then,  what  appears,  upon  those  admissions,  to  be 
die  real  origin  of  this  transaction  ?  In  the  first  place, 
this  Defendant  finds  himself  under  the  necessity  of 
treating  it  as  a  case  in  which  length  of  time  and  length 
of  possession  will  not  of  themselves  shut  out  the  claim 
of  the  Plaintifi,  but  operate  so  far  only  as  they  are 
circumstances  to  raise  the  presumption  of  a  release. 
In  other  words,  this  is  the  case  of  a  vivum  vadium,  (as 
It  is  called,  in  contradistinction  to  mortuam  vadianh)  in 
which  no  time  is  limited  for  redemption,  but  the  party 
is  left  to  pay  himself  the  sum  for  which  the  estate  is 
pledged,  out  of  the  rents  and  profits  of  the  estate.  I  do 
not  understand  that  answer  to  admit  the  agreement  of 
1747*  as  being  in  the  Defendant's  possession,  but  it 
admits  his  belief  of  that  agreement,  probably  founded 
on  the  recital  in  the .  assignment  The  words  of  the 
agreement,  as  stated  by  the  answer,  being  <<  to  yield  up 
and  deliver  possession  of  the  preniises  to  Booke,  to 
hold  as  hisjreehcldj  until,  &c."  do  not  contradict,  but 
rather  iqppear  to  me  to  strengthen,  the  idea  that  the 
meaning  of  the  transactions  was  only  to  enable  the 
party  to  pay  himself  out  of  the  rents  and  profits  of  the 
estate.  These  words,  *<  as  his  freehold,''  are  employed  by 
.  Lord  Coke  in  describing  the  estate  by  elegit — ^^ut  liberum 
tenementum,"  as  contradistinguished  firom  *<  liberum 
tenementum,"  because  nullum  simile  est  idem  (a).  The 
agreement  was  that  Rooke  should   hold   precisely  in 

{a)Co.isiU.^Z^b. 
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this  manner ;  and,  if  the  case  rested  on  the  agreement , 
with  Bookej  it  is  clearly  settled  that  length  of  time 
vould  be  no  bar  to  redemption,  unless  it  were  proved 
that  the  party  had  held  over  for  the  space  of  twenty 
years  after  the  debt  fully  paid  and  satisfied.  That 
length  of  time  may,  under  such  circumstances,  be  set 
up  as  such  a  bar  in  the  case  of  a  Welch  mortgage,  as  in 
an  ordinary  mortgage,  has  also  been  determined ;  and, 
if  the  assignment  to  Beed  was  only  till  Bookers  debt 
should  hare  been  paid,  it  is  impossible  to  say  that  the 
bar  muy  not  be  set  up  in  the  present  case:  and,  in  a 
fiiture  stage  of  this  cause,  it  may  be  just  to  determine 
accordingly.  But,  on  this  point,  the  answer  leaves  it 
dcmbtful,  not  only,  whether  Beed  took  possession  under 
an  agreement  to  pay  himself  his  own  debt  in  addition 
to  Booths;  but,  if  he  did  so,  whether  the  amount  of 
both  debts  has  even  yet  been  satisfied  by  the  percep- 
tioQ  of  rents  and  profits. 


1816. 


Fbmwick 
Resd. 


Then,  if  this  is  not  a  Case  in  which  length  of  time 
akme  will  operate  as  a  bar  to  redemption,  the  question, 
may  still  remain  whether  there  are  circumstances  to 
raise  the  presumption  of  a  release  insisted  on  by  the 
De&ndant?  The  weight  of  long  continuance  of  pos- 
sessbn  as  a  ground  for  such  presumption  must  depend 
most  materially  on  the  nature  of  that  possession ;  and 
bere^  again,  there  is  no  certainty  in  the  case,  as  it  now 
stands,  whether  the  possession  by  Beed^  after  Bookers 
Ma  was  paid,  was  originally  an  adverse  possession,  or 
whether,  at  first  holding  by  virtue  of  a  distinct  agree* 
meat  with  the  CharUons^  his  possession  became  adverse 
St  some  period  subsequent  to  his  entering  udder  that 
Agreement.  In  the  latter  case  it  would  be  jnuch  more 
difficult  to  raise  the  presumption  contended  for.  These 
ve  ondoubtedly  points  fit  for  future  enquiry ;  and,  in 
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1816.        others  consider  the  original  purchase  as  the  value, 
'^^^>^^'     without  any  regard  to  the  time  of  enjoyment;   and 
Ex  parte       other  lists  again  consider  the  redemption  price   as 
in  the  Matter  of  ^^  proper  value.     There  is,  I  find,  the  same  uncer- 
AisTOK.       tainly  in  the  Masters'  offices.     Some  of  the  Masters 
regulate  their  judgment  by  the  estimate  of  some  re- 
spectable actuary,  without  any  regard  to  the  original 
purchase :  whilst  other  Masters  take  either  the  original 
value,  or  the  time  of  enjoyment,  or  both,  into  their 
consideration. 

In  the  present  case^  the  commissioners  have  con- 
sidered the  original  price,  together  with  half  a  year's 
annuity,  being  the  price  fixed  by  the  parties  for  the 
redemption,  as  the  value  of  the  annuity.  I  stated, 
when  this  petition  was  argued,  and  I  now  think,  tliat 
this  opinion  of  the  commissioners  could  not  be  right. 
To  illustrate  my  meaning,  I  will  suppose  that,  at  the 
time  of  the  original  purchase,  the  annuity  was  worth 
any  given  sum,  fay  ^62500.  How  can  it  be  of  pre- 
cisely the  same  value,  when  six  years  have  elapsed 
since  the  original  grant  ?  Suppose,  agmn,  that  one  of 
the  three  lives  upon  which  this  annui^  was  granted 
had  fallen,  could  it  be  said  that  the  annuity  was  of  the 
same  value  ?  These  are  circumstances  to  which  due 
consideration  must  be  given :  what  they  may  amount 
to  is  another  thing.  The  original  contract  cannot, 
therefore,  be  the  exact  mode  by  which  the  value  is  to 
be  ascertained.  The  Assignees  might,  indeed,  redeem 
by  the  payment  of  this  sum;  but. this  cannot  determine 
the  value.  Indeed,  the  parties  themselves  say  it  can- 
not ;  for  they  apply  to  prove  upon  an  annuity  which 
t^hey  say  is  worth  £6  or  ^67000.  If  it  is  a  fact  that 
this  annuity  is  worth  £6  or  ^67000^  I  cannot  but  enters 
tain  judicial  suspicion  that  there  must  have  been  fiaud 
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and  oppression  in  the  original  transaction,  when  scarcely  1816. 

one  third  of  that  sum  was  given  for  this  annuity,  and  ^"^^^^^^ 

when  there  are  not  any  peculiar  circumstances  in  this  y^^^^^^^^^ 
ewe  to  raise  the  value  from  the  time  of  the  grant.    And,  in  the  Matter  of 

aldioi^  the  nature  of  such  a  contract  was  not  noticed  Alston. 
by  the  commissioners,  I  conceive  that  the  Chancellor^ 
sittii^  in  bankruptcy,  is  called  upon  to  notice  what 
cannot  escape  his  attention. 

That  the  purchase-money  is  not  the  fixed  value,  ap- 
pears to  me  to  be  obvious  from  considering  the  dif- 
ference between  the  purchase  and  sale  of  an  annuity : 
for,  if  I  buy  an  annuiQr  npon  the  life  of  ^i,  I  must  ^ve 
perhaps  fifteen  years'  purchase;  but,  if  A.  grant  an 
snnaity  npcm  his  own  life,  he  will  have  difiiculty  in  ob« 
taifling  more  than  six  years'  purchase.  Upon  the  best 
coostdemtion  which  I  have  been  able  to  give  to  this 
question,  which  is  of  considerable  importance,  the  con- 
dusion  at  which  I  have  arrived  is  that,  as  there  are 
not  any  peculiar  circumstances  in  this  case  to  affect 
the  price,  as  it  is  altered  by  the  effluxion  of  time,  and 
only  by  the  effluxion  of  time,  I  ought  to  presume  that 
the  parties  acted  fairly  at  the  time  when  the  contract 
was  made ;  and  that  the  value  of  the  annuity  is  the 
original  sum  given,  with  the  variation  occasioned  by 
the  lapse  of  time  since  the  grant.  Such  must  be  con- 
lidered  as  my  opinion,  unless  I  should  declare  any  al- 
teration in  my  sentiments. 


A  few  days  afterwards,  his  Lordship  intimated  that 
his  opinion  remained  unaltered ;  but  that  the  parties 
vere  at  liberty  to  file  a  bill 
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Feb.  3.  Lord  ABERGAVENNY  v.  POWELL. 

Re-examina-  A  yTOTION,  by  Roupell^  that  a  witoess  who  hadf 
fion  of  a  wit-  XVX  been  examined  on  the  part  of  the  Plaintiff  might 
nes8,  before  be  permitted  to  go  before  the  Commissioners  (who  were 
publication  re-  still  sitting)  to  be  reexamined,  with  liberty  to  explain 
fused,  the  ap-  ^j^^  correct  his  former  evidence, 
plication  being 

for  liberty  to  rj^j^  motion  was  supported  by  aflSdavit  that  the  wit- 

exp  am  an  ^^^^  ^^  ^       infirm,  nearly  eighty  years  old,  and  had, 

correct  his  for-       t      ^   ,.  •      i      ^    v«  •     ^-  ^      -.!_ 

a  short  time  previously  to  his  exammation,  met  with 
mer  evidence  . 

J  1-     /». ,  '    an  accident,  in  consequence  of  which  he  was  fearful 
andtheaflSda-      ,,,,.,,.  ^  ^i 

-.  u  •       1.        that  he  had  misunderstood  the  purport  of  some  oi  the 
vit  being  that  .  ,     •  , .  ,  , 

he  had  *tt  d  9"^^^^^"'*  asked  him,  and  had  returned  incorrect  on- 
to state  a  ma-  *^^^®  >  also,  that  he  did  not  state  a  circumstance  which 
terial  circum-  ^^^  ^^"^®  heen  brotight  to  his  recollection,  and  which 
stance  ia).  ^^^  understood  to  be  material  in  explaining  the  matters 
in  dispute  between  the  parties. 

The  examination  of  this  witness  had  taken  place  on 
the  22(1  of  January ;  and,  on  the  26th,  he  tendered 
himself  to  the  Commissioners  to  be  ro-examined  and . 
explain  his  former  depositions,  which  they  refused  to 
allow. 

The  Lord  Chancellor, 

Do  you  recollect  any  instance  of  such  an  application 
as  the  present  being  granted?  The  cases  in  which  a 
witness  has  been  allowed  to  explain  an  examination 

(o)  See  Beames^s  Orders  in  Chancery^p.  74.  I 

7  I 
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toe  where  pnblicatiaB  has  already  passed  in  a  cause.      ^  181^ 

lo  the  present  instance  it  is  impossible  for  the  Court  to 

ascertain  whether  the  alterations  intended  to  be  intro* 

daced  are  merely  explanatory  of  the  former  evidence,  v. 

or  consist  of  entirely  new  matter.  PowatL. 


Lord  Aberoa- 

VSNNY 


BinqteU^  in  support  of  the  motion. 

Then  contended  that  the  proposed  re-eicamination 
vould  be  open  to  exceptions  on  the  part  of  the  De- 
fendant, and  that  it  was  only  sought  to  obtain  the  order, 
mng  all  just  exceptions. 

Tie  Loan  CHAKCELtoB. 

This  application  can  only  be  made  on  general  grounds, 
vhich  wcMild  extend  to  all  cases  whatever ;  and  the 
ooBseqaence  of  granting  it  would  be^  that  similar  ap- 
pLicadons  would  be  made  in  every  cause  before  the 
CoQit  The  case  is  different  where  a  witness  applies 
for  liberty  to  correct  his  testimony  while  he  is  yet 
present  before  the  Commissioners  who  have  taken  it. 
But  if  once  he  is  allowed  to  come  again  for  that  purpose 
after  his  back  is  turned,  who  does  not  see  what  lati* 
tode  would  be  given  to  fraud  and  artful  suggestion  on 
the  part  of  those  who  are  interested  in  the  effect  of  his 
depositions?  If  you  can  produce  to  me  any  instance 
in  which  this  liberty  has  been  granted  before  publica- 
tion passed  in  a  cause,  yon  are  at  liberty  to  do  so.  If 
Dot,  I  must  refuse  this  motion,  on  the  ground  that  I 
am  unable  to  determine  whether  the  evidence  intended 
to  be  added  is  merely  explanatory  of  the  former,  or  in 
itsdf  new  evidence*  H  I  make  such  a  precedent,  I 
AafiiUy  convinced  that  there  never  will  be  a  cause  in 
^Uch  it  becomes  desirable  for  a  party  to  help  out  in« 
K  2 
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1816.         suflBcient  evidence^  that  I  shall  not  have  the  present 

application  renewed. 
I<ord  Aberga- 
venny 

V.  Motion  refused  (a). 

POWBLL. 


Feb.S.  TYRREL  v.  REDIFER. 

Answer  being  ripHE  Plaintiff  referred  the  Defendant's  answer  for 
referred  for  im-  X  impertinence;  and  the  Master  having  reported 
pertinence,  and  it  not  impertinent,  the  Defendant  moved,  as  of  coarse, 
reported  not  for  a  reference  to  the  Master  to  tax  his  costs  occa- 
irapertment,  sioned  by  the  reference  for  impertinence,  and  that  the 
order,  upon  plaintiff  may  pay  the  same,  when  taxed,  to  the  De- 
motion of  f^^j^^ 
tourse,  to  refer 

ittotheMaster  .  .  ,.        ,    ,  , 

to  tax  the  De-       4ff^^j  ^^  support  of  the  motion,  allowed  that,  al- 

fendant's  costs.  ^^^^'^  costs  were  constantly  given  to  the  Plaintiff  on 

a  report  of  impertinence,  he  had  been  unable  to  find 

any  instance  in  which  the  converse  had  been   esta* 

blished* 

T%e  Lord  Chancellor. 

It  would  be  most  unjust,  in  the  one  case,  to  order 

*    {a)  The  application  in  this  285,  those  orders  being  ex- 
case  differed  from  the  orders  pressly  confined  to  the  cor- 
made  by  Lord  Enkine  in  the  rection  of  mistakes  in   the 
case  of  Kirk  v.  Kirk^   re-  first  examination, 
ported  in  IS  Ves.  980  and 
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the  payment  of  costs  to  the  Plaintiff;  and,  in  the  other, 

to  withhold  it  from  the  Defendant. 

Tyrrel 

V, 

Ordered  accordingly.  Rbaifer. 


DIXON  t;.  ASTLEY.  Fed.  1. 

MOTION,  on  the  part  of  the  Plaintiff,  before  an-      Purchaser  in 
swer,    that   tlie  Defendant  might  be   ordered  possession  un- 
within  one  month  to  pay  into  the  Bank  in  the  name  of  der  an  agree- 
ike  Accouniant  General^  the  sums  of  JB3950  and  j65000,  ment,  having 
the  amount  of  two  instalments  due  in  respect  of  an  exercised  acts 
a^eement  by  the  Defendant  for  the  purchase  from  die  9^  ownership, 
Plaintiff  of  the  estate  and  premises  in  the  bill  men-  **"*  objecting 

tioned.  ^®  ^^^  ^'^^' 

ordered  to  pay 

The  bill  stated  that  the  estate  in  question  was  on    ,        ^    ' 

chase-money, 
the  4th  of  Ocicber  1814  put  up  to  sale  by  public  auc-  g,.  ,  ^ 

tion  and  bought  in  by  the  Plaintiff,  subsequently  to  ownership  suf- 

which  the  defendant  entered  into  an  agreement  to  be-  £cient  where 

come  the  purchaser,  at  the  price  of  «£  15,500,  payable  they  have  been 

fay  instalments,  subject  to  the  conaitions  of  sale,  by  one  committed 

of  which  the  purchaser  was  to  be  let  into  possession  of  tince  the  dis- 

a  part  of  the  premises  on  the  1st  o£  Naoember  follow-  covery  of  an 

log,  at  which  time  he  was  let  into  possession  thereof  objection  to 

accordingly.     The  abstract  was  delivered,  and  the  first  ^^^^^* 

instalment  paid,  pursuant  to  the  agreement,  after  which 

objections  were  made  by  the  purchaser  to  the  title  as 

to  part  of  the  premises,  but  which  objections,  he  en- 
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gaged  by  writing,  should^nof  amount  to  a  wtfiver  of 
paying  the  subsequent  instalments. 

The  bill  then  charged  several  acts  of  ownership  by 
cutting  timber  and  coppice  wood,  ploughing  up  and 
altering  the  course  of  cultivation,  &c.  committed  since 
the  Defendant  had  become  acquainted  with  the  nature 
of  the  Plaintiff's  title,  and  prayed  a  specific  perform- 
ance. 

By  the  affidavit  in  support  of  the  motion,  together 
with  those  put  in  on  the  part  of  the  Defendant,  it  ap- 
peared that  the  timber  charged  to  have  been  cut  down 
amounted  to  no  more  than  an  old  ash  tree  (represented 
to  have  been  very  ornamental)  and  a  cherry  tree;  the 
coppice  wood  sold  and  cut  was  alleged  to  be  arrived 
at  maturity.  Other  p^rts  of  the  charges  were  not  an-* 
swered,  but  they  appeared  to  amount  only  to  scmic 
trifling  alterations  in  tlie  premises.  The  Defendant,  , 
by  his  own  affidavit,  alleged  that  a  marketable  title 
could  not  be  made,  and  that  he  was  desirous  to-  relin- 
quish his  contract. 

Sir  Samuel  BomiUy  and  Bickardsy  in  support  of  the 
motion. 


Wingjleldf  for  the  Defendant 

The  Lord  Chancellor. 

The  general  principle  undoubtedly  is,  that  i^  by  the 
terms  of  the  contract,  the  purchaser  is  to  take  pones- 
sion  before  a  title  is  made,  the  vendor  cannot  move  to 
huve  the  purchase-money  paid  into  Court,  on  the  mere 
fact  of  possession  being  taken.     But,  where  the  pur- 
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<3iaa»has,  after  taking  possession,  exercised  such  acts       ^  IS  16. 
of  ownership  as  to  alter  the  nature  of  the  property, 
tliat  k  a  ground  for  appljring,  at  least,  to  have  the 
purcfaase-money  properly  secured.     I  must  look  into       Astley. 
the  affidarits,  as  to  this  point 


DiXOK 

V, 


Afto*  reading  the  affidavits,  the  Lord  Chancellor  Feb.  3. 
observed,  that  most  of  the  acts  of  ownership  appearing 
to  have  been  committed  had  taken  place  at  a  period 
subsequent  to  the  discovery  by  the  Defendant  of  the 
objections  which  he  had  taken  to  the  PlaintifPs  title ; 
and  that,  in  such  a  case,  slighter  acts  of  ownership 
were  sufficient  to  call  for  the  interference  of  the  Court 
than  might  be  necessary  where  the  objections  have 
arisen  subsequently,  and  no  evidence  of  acts  committed 
floce  the  discovery  made. 

^     Ordered  accordingly. 


NORWAY  V.  ROWE.  Dec.  13,  1815. 

Feb.  3,  1816. 

THE  bill,   setting  up  a  title  to  certaio  mines  in      Exceptions 
Cornwall  possessed  by  the  Defendant,  prayed  an  ^^  ^  report  of 
account  of  the  profits  thereof,  and  of  all  and  every  the  impertinence 

may  be  taken 
after  an  order  to  expunge,  until  that  order  has  been  acted  upon.  Not  ne- 
<^^ttary  to  take  objections  before  the  Master  previous  to  excepting  to  a  report 
^'Hinpertinence.  Under  the  circumstances  of  the  case,  the  Defendant  was 
at  lS>erty  to  take  a  general  exception,  without  setting  out  the  particulars  in 
which  he  alleged  the  report  to  be  erroneous. 
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quantities  of  ore  raised  thereout,  the  times  when,  and 
the  respective  values  thereof  when,  where,  and  to 
whom  and  for  what  price  or  prices  sold,  &c.  and  of  the 
costs  and  expences  of  working  and  carrying  on  the  bu- 
siness of  the  said  mines  during  the  time  the  Defendant 
worked  the  same. 


The  Defendant,  by  his  answer,  denied  the  Plain- 
tiff's title;  stated  a  case  of  abandonment  which,  by 
the  custom  of  Cornwall,  justified  the  possession  of  the 
Defendant,  establishing  the  lessor's  right  to  grant  him 
a  fresh  lease^  which  he  had  done  accordingly ;  and  de- 
clined setting  out  the  accounts. 

Upon  the  coming  in  of  the  answer,  the  Plainti£Es 
applied  for  a  receiver  and  injunction,  which  the  Court 
refused. 

They  then  took  an  exception  to  the  answer  for  not 
setting  out  the  accounts ;  and  the  Master,  upon  argu- 
ment, over-ruled  that  exception.  Then  the  Plaintifiv 
excepted  to  the  Master's  report;  and  the  Court,  upon 
argument,  directed  the  accounts  to  be  set  out. 

The  Defendant  consequently  set  out  all  the  accounts 
required  by  the  bill  according  to  the  terms  in  which 
the  accounts  were  prayed,  in  four  schedules,  one  of 
which,  relating  to  the  costs  and  expences  of  working 
the  mine  incurred  by  the  Defendant,  extended  to  S577 
folios. 


On  the  21st  of  April  1815,  the  Plaintiffs  referre<l 
this  schedule  for  impertinence,  and  the  Master,  after 
several  attendances,  reported  the  same  impertinent. 
This  report  was  signed  on  tlie  7th,  and  filed  on  the 
8lh,  of  Decembers  and,  on  the  next  day,  the  Qth  of 
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Becmier^  the  Plaintiff  obtained  an  order  to  expunge         1816. 

the  impertinence,  of  which  he  served  the  Defendant  ^'^"v*^-' 

witli  notice  on  the  1  Ith,  Norway 


Tie  Defendant  now,  on  the  13th,  moved  to  discharge 
that  order  to  expunge,  and  that  he  might  be  at  liber^ 
to  file  an  exception,  nunc  pro  twiCf  to  the  Master^s 
report. 

&t  Samud  BomShfj  Hart^  Johnson^  and  Perkins^  in 
sopport  of  the  motion. 

Leadi^  Belly  and  Pepys^  for  the  Plaintiff. 

On  the  part  of  the  former,  it  was  contended  that, 
if  what  19  considered  to  be  the  strict  practice  of  the 
Court  is  to  be  followed,  viz.  that  the  exception  taken 
to  the  Master's  report  must  set  forth  all  the  particulars 
vheran  it  is  alleged  that  the  answer  reported  imperti- 
nent is  not  impertinent,  no  exception  to  the  Master's 
report  could  be  taken  in  the  present  case  until  after  the 
order  to  expunge  had  been  acted  upon ;  and  Craven  v. 
WrigJU  (a)  is  an  authority  that,  after  impertinence  once 
eipouged,  the  report  cannot  be  excepted  to.  That 
it  is  necessary  to  shew  by  reference  to  the  folios  what 
it  is  to  which  you  mean  to  except,  which  it  would 
be  manifestly  impossible  to  do  in  such  a  case  as  the 
present. 

They  also  relied  on  the  diversity  of  practice  prevail- 
bf  in  the  Master's  offices,  respecting  the  allowing  ex- 
cqttions  to  answers,  some  of  the  Masters  being  of  opi- 
nkm  that,  unless  you  produce  a  literal  answer  to  every 
put  of  the  bill,  exceptions  must  be  allowed. 

(fl)  2  P.  W.  181. 


V. 

Bows. 
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To  this  it  was  answered  that  the  impertinence  was 
not  jret  expunged,  so  that  the  Defendant  was  even 
now  in  time  to  file  bis  exceptions,  according  to  his 
own  view  of  the  practice.  That  if  the  practice  be 
such  as,  it  is  admitted,  is  generally  considered  to  be 
the  practice,  the  present  application  is  for  indul- 
gence, and  must  be  founded  upon  the  merits;  in  which 
case  it  is  at  least  expected  that  there  should  be  me- 
rits to  authorise  such  an  application;  but  that  this 
was,  on  the  contrary,  a  case  of  great  oppression,  the 
cost  of  a  mere  office  copy  of  the  schedule  amounting  to 
£4O0f  and  the  matter  reported  impertinent  occupying 
upwards  of  3000  folios.  That  it  was  not  a  case  of  sur- 
prise^ the  Master  having,  so  long  ago  as  the  22d  of 
NaotmbeTf  informed  the  parties  of  what  he  thought  to 
be  impertinent,  tliereby  affording  them  sufficient  time 
to  consider  what  exceptions  it  would  be  expedient  for 
them  to  take. 


Sir  Samuel  BomiUy^  in  reply,  disclaimed  the  indul- 
gence, and  appealed  to  the  strict  practice;  but  said 
that,  if  it  were  necessary  to  go  at  all  upon  the  merits, 
there  had  been  twenty-four  attendances  before  the 
Master  upon  the  matter  of  the  exceptions,  between 
the  months  of  February  and  NovembeTf  manifesting  a 
case  of  so  much  doubt  as  alon^  to  constitute  merits* 
That  the  ground  of  exception  to  the  present  report 
involved  a  question  of  considerable  doubt  in  itself^ 
being  to  what  extent  a  Defendant,  by  submitting  to 
answer,  has  bound  himself  to  make  a  discovery  of  all 
the  matters  enquired  into  by  the  Plaintiff's  bill  (a). 
How  was  the  filing  of  the  report  to  be  ascertained 
without  warrant  taken  out,  or  any  sort  of  notice  what- 
ever? Nay,  according  to  the  strict  practice  contended 


(a)  Fauldery.Sluart,  11  Ves.  296. 
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for,  the  Older  might  have  been  obtained  immediately 
after  the  report  filed,  without  the  interretitioQ  of  a 
fiogie  day.  If  the  mle  laid  down  by  the  case  in  Peere 
WHlioMi  (a)  be  oorreot,  that  which  is  now  sought  to 
be  done  can  only  be  done  by  the  permission  of  the 
Court  Otherwise^  the  business  of  expunging  the  im* 
pertinence,  and  of  taking  exceptions  to  the  report, 
jaif^  go  on  at  the  same  time. 


139 


1816. 


NOEWAlf 

Row£. 


73r  Loan  Chaucsllor. 

The  merits  have  nothing  to  do  with  the  present  case. 
There  appears  to  be  conuderable  inconvenience  at- 
tending either  view  of  the  subject;  but  all  I  have  to  do 
ii  to  decide  according  to  the  practice  Sdid  I  must 
tske  time  to  enquire^  and  ascertain^  what  that  prac*' 
tieeis. 


7ieLova>  Chakcellob. 

The  question  is,  whether  exceptions  to  the  report  of 
'the  Mflrter,  by  which  it  is  certified  that  a  large  mass  of 
psper,  coDstitntiag  the  prmcipal  part  of  the  schedule  to 
ID  answer,  is  impertinent^  can  be  taken,  after  an  order 
to  expunge  the  impertinence. 

It  is  admitted  to  be  contrary  to  practice,  in  the  case 
of  a  report  of  impertinence,  to  take  objections  with  a 
view  of  founding  future  exceptions ;  and  it  is  stated  to 
be  the  opinion  of  practitioners  that,  if  the  exceptions  are 
not  taken  before  the  impertinence  is  expunged,  they 


Feb.  3. 


(a)  Craven  v.  Wright^  ubt  supra. 
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cannot  be  taken  afterwards.  Now,  it  is  represented  that 
this  alleged  practice  is  very  inconyenient,  and  thatf  in 
a  case  like  the  present,  it  amounts  to  a  total  exclusion 
of  the  right  to  except,  since  it  is  impossible  that  excep- 
tions can  be  prepared  within  so  short  a  space  of  time  so 
as  to  specify  the  matter  which  is  the  subyect  of  those  ex* 
ceptions. 

The  rule  is  not  accurately  understood  in  any  of  the 
Master^s  offices;  and  there  is  nothing  in  the  books  con- 
cerning it  but  the  case  (a)  cited  at  the  bar.  That  case 
lays  it  down  that,  where  the  matter  is  reported  noi 
scandalous  or  impertinent,  the  Plaintiff  must,  in  his  ex- 
ceptions to  the  Master's  report,  specify  the  particulars 
in  which  he  alleges  the  report  to  be  erroneous;  but  it 
says  nothing  of  the  converse  of  that  proposition,  and 
proceeds  to  establish  another  rule  in  the  case  where  the 
the  answer  is  reported  scandalous  or  impertinent,  vis. 
that  exceptions  cannot  then  be  taken  after  the  Master 
has  once  expunged. 

I  think  it  the  safest  course  to  adhere  to  the  rule  so 
laid  down;  but,  until  the  impertinoice  has  been  ac- 
tually expunged,  exceptions  may  still  be  taken,  not- 
withstanding the  order  to  expunge  has  been  obtained ; 
and  since,  in  the  present  instance,  the  substantial  ends 
of  justice  would  be  defeated  if  the  exceptions  were  re- 
quired to  contain  the  whole  matter  of  the  schedule 
which  has  been  reported  impertinent,  let  the  Defendant 
be  at  liberty  to  file  a  general  exception  (6).     It  is  the 

(a)  Craven  v.  Wright,  ubi     allowed  to  be  taken.    Mack- 


supra. 

(6)  See  ace.  where  the  an« 
swer  was  reported  not  imper- 
tinenti  a  general  exception 


tooffA  v.  BriggSy  2  Atk.  182- 
PurceU  V.  M^Namara,  12 
Ves.  169. 


CASES  IN  CHANCERY. 


141 


more  material  that  this  liberty  should  be  given,  be* 
cause  it  is  extremely  desirable  that  it  should,  once  for 
all  be  understood  how  much  of  a  question  a  Defend- 
sDt  is  bound  to  ionswer;  and  whether,  if  a  Plaintiff 
diooses  to  ask  such  questions  as  it  has  become  the 
usual  practice  to  introduce  into  bills  of  this  nature^  he 
can  olgect,  on  the  ground  of  impertinence^  to  a  De- 
fendant who  thinks  proper  to   answer  them  at  full 


1816. 


Norway 

V. 
ROWK. 


GORDON  V.  GORDON. 

LIEIJTENANT.COLONEL  Thomas  WiUiam 
I  Gordanj  by  his  will  bearing  date  the  4th  of  Oet(h 
her  1805,  after  providing  for  the  payment  of  his  debts 
and  ^ring  divers  piecunlary  legacies,  gave  and  be- 
queathed all  and  every  his  property,  of  whatsoever 
nstore  it  might  be^  unto  his  brother,  the  Defendant, 
James  Murray  Gordon^  and  appointed  him  and  the 
Defendant,  Alexander  Gordon^  joint  executors  of  his 
saidwiD. 

The  testator  some  time  afterwards  was  sent  abroad 
on  foreign  service^  and  was  made  a  prisoner  by  the 
Fretiehj  and  taken  to  LtfonSf  where  he  remained  until 
the  time  of  his  death.  , 


Jan»  90* 
Feb.  6. 

Bequest  to  the 
natural  child  of 
which  a  woman 
wasenccfW, 
without  refer- 
ence to  any 
person  as  the 
father,  held 
good,  there 
being  no  un- 
certainty in  the 
object  de- 
scribed. 


While  he  remained  a  prisoner  in  Frimce^  the  testator 
niade  several  testamentary  papers,  in  the  nature  of  co- 
dicib  to  his  will,  which  were  in  his  own  handwritings 
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and  trere»  respectively,  (so  far  as  a£fecU  the  case  ih 
qnettion)  as  follows: 

^^  Lyons^  7th  May,  I811.«*-Be  it  known  that  I  afif 
th^  reputed  father  of  a  child  (male)  which  Margaret 
Gen&t  brought  into  the  world  in  the  month  otSeptem^ 
ber,  1810.  Tlie  boy  was  christened  Qeerge  Louis. 
This  hoy  I  wish  to  have  reqioved  to  England^  where 
J  wish  him  to  be  educated  at  my  expense,  that  is  to 
say,  with  the  sum  which  I  am  about  to  appropriate  for 
that  purpose.  I  hereby  give  him  j^IOO  sterling  a-year, 
to  commence  from  the  time  he  arrives  in  England.  To 
the  mother  of  this  child  I  give  the  sum  of  j^IOO,  which 
I  wish  to  be  paid  to  her  as  soon  as  possible  after  the 
child  is  arrived  in  England.  I  hereby  give  and  be- 
queath  t6  Adrienne  MaiUei,  late  of  the  Jtue  Bat  61  Ar^^ 
gerUj  Lyonsj  the  sum  of  j£200  sterling  (exchange  at 
par)  which  is  a  mark  of  my  friendship  for  her. — Tho^ 
mas  William  GardanJ^ 


**  Lgfons,  November  the  12th^  IBlL-^As  I  have 
reason  to  believe  that  the  afi^resaid  Adrienne  Maittei 
is  pregnant  by  me,  1  do  hereby  give  and  bequeath  to 
her  jfiSO  sterling  yearly,  exchange  at  par,  and  <£^lO0 
snore  in  addition  to  the  jffSOO  mentioned  in  another 
part  of  this  my  will  and  testament.  I  wish  the  chOd 
of  which  she  is  now  pregnant  to  be  sent  to  EngUand 
and  educated  as  George  Louis ;  the  expense  of  which  is 
to  be  paid  for  by  a  like  annuity  of  «£  100,  to  commence 
from  the  arrival  of  the  child  in  England;  upon  which 
occasion  I  wish  «£lOO  more  to  be  sent  to  Adrienne  Maih^ 
let  at  Lyons.'^Thomas  William  Gordon.^* 

<<  Lyons^  18th  Afoy,  1813. — ^I  hereby  give  and  be- 
qoeaith  to  my  reputed  natural  daughter,  Adrienne  Gor- 
dwij  bom  at  lofcns  in  the  year  1812,  £l500^  the  in- 
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terest  of  whicb  will  be  paid  to  her  every  Bix  months^ 
(die  aonaity  paid  during  my  life  ceasing,)  vntU  ahf 
aUaios  the  age  of  twenty-one.  Should  she  die  before 
that  age^  or  should  she  marry  and  die  without  having 
children,  jS500  of  the  above  £l500  are  to  be  paid  to 
her  mother  Adrienne  McuUet  of  Lyons^  and  the  re- 
maining £\QO0  I  hereby  bequeath  to  my  reputed  na- 
uual  ton  George  Gcrdont  to  whom  I  hereby  further 
bequesdi  <£l50(X  I  hereby  give  to  the  aaid  AdrUtm^ 
MaiOa  £500  sterling.— 7%0fiMu  WilUam  Gordm."* 


1816. 


GoftDoir 
6oft»o». 


The  testator  died  shortly  after  the  date  of  the  last- 
mentioned  instrument ;  and  the  Plaintiil^  who  was  his 
oatursl  daogfateT)  mentioned  in  that  instrument  ^qder 
the  name  oi  Adrienne  Gordon^- and  in  the  instmmanl 
impiediately  preceding  as  the  child  of  whioh  Mri^ine 
UaSkt  was  then  pregnant,  filed  a  bill,  by  her  next 
friend,  against  the  executiors  and  residuary  legatee, 
(who  had  proved  the  will  and  the  several  ingtrueaents 
as  codicils  thereto,)  pra3dng  that  she  may  be  declared 
entitled  to  the  annuity  of  ^100  for  her  life  besides  the 
^/s^yej  oi  £1500. 

The  Defendants,  by  their  answer,  admitted  ^tssets] 
but  the  Defendant,  the  residuary  legatee,  submitted 
that  the  Plaintiff  was  not  entitled  to  the  annuity  of 
^100  in  addition  to  the  S\60O  legacy,  inasmaeh  as 
the  was  an  illegitimate  child  of  the  testator,  not  born 
at  the  time  when  the  bequest  was  made. 


The  oanse  was  set  down  fi>r  hearing  in  his  Lord- 
ship's paper  of  causes;  but,  with  a  view  of  obtaining 
a  more  speedy  decision  of  the  prindpal  question  at 
issue,  a  motion  was  this  day  made  on  the  part  of  the 
PUintie^  «that  the  Defendants  might,  within  A  month, 
transfer  to  the  Accountant  General  in  tmsl  in  this 
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caase  the  sum  of  ^£"3333.  6;.  Sd,  £S  per  cent  conscK* 
lidated  Bank  annuities,  as  a  fund  to  answer  from  the 
dividends  thereof  the  annuity  of  <£lOO  bequeathed  by 
the  will  of  the  testator." 


Hariy  and  Bdl^  in  support  of  the  motion. 

The  only  question  brfore  the  Court  arises  upon  the 
effect  of  the  codicil  bearing  date  the  12th  of  Nooemberj 
1811 ;  the  other  testamentary  papers  being  of  no  im- 
portance with  r^rd  to  it,  except  as  they  tend  to  ex- 
plain it  by  way  of  reference. 

The  objection  to  the  ptesent  application  must  be 
founded  on  one  of  the  grounds  following;  either  that 
the  object  is  not  sufficiently  identified  to  be  rendered 
certain,  or  that  there  is  a  general  and  positive  rule  of 
law  prohibiting  a  putative  father  from  making  any 
provision  for  an  afterbom  child. 

If  the  question  is  intended  to  be  argued  on  the  first 
of  these  grounds,  and  the  case  of  Earle  v.  Wilson  (a) 
to  be  relied  upon  as  the  authority  deciding  the  pre- 
sent, it  is  sufficient  to  shew  that  that  case  does  not 
apply,  the  words  there  *^  to  such  child  or  children  as 
sh^'*  the  person  therein  named,  ^*  may  happen  to 
be  enceini  with  by  me^"  implying  a  manifest  uncer- 
tainty, which  does  not  exist  in  the  phrase  adopted  by 
this  testator,  who  specifically  describes  the  object  of  his 
bounty  as  the  child  wherewith  Adrienne  MaiUet  was  at 
that  time  >fic^'ii/.  There  is  no  doubt  that  an  illegiti- 
mate child  en  venire  sa  mere  is  capable  of  being  so 
fiilly  described  as  to  identify  the  object  (&). 


(a)  17  Ves.  528.  2  RoU^s  Ab.  45^.  Tit.  Gratmis^ 

[b)  BkdvM  v.  Edmrdif     D.  11. 
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Tb^,  is  an  individual  in  the  unfoitunate  situation 
bf  the  present  Plaintiff  absolutely  incapable  6f  taking 
iioder  a  bequest  made  while  en  ventre  sa  mere^  how« 
erer  plainly  pointed  otit  as  the  object  of  it  ?  In  an- 
swer to  this  question  it  is  necessary  to  resort  to  the 
principle  of  law  laid  down  by  Lord  Coke  (a),  that  a 
bastard  cannot  take  until  after  he  hath  gained  a  iv^mt 
by  repatation^  But  the  cases  cited  in  support  of  that 
doctrine  are  all  cases  of  dee'cl,  niot  of  devise ;  and^ 
accordingly,  in  Wilkinson  v*  Adam  {b)i  which  was  de- 
cided on  the  ground  of  intcfntion,  your  Lordship  ex- 
pressly considered  the  question  as  still  kft  open,  whe^ 
ther  thos6  cases  have  necessarily  established  that  no 
future  illegitimate  child  can  take  under  any  description 
in  a  will  (c).  Deeds  are  to  be  construed  according  to 
the  strict  principles  of  law,  irhich  govern  ihb  c&nstMic- 
tion  of  wills  only  where  a  different  intention  is  clearly 
expressed,  and  then  the  sole  question  must  be,  whe- 
ther the  object  of  that  intention  is  competently  de» 
scribed^ 
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The  case  of  Metham  t.  the  Duke  of  Devon  {d)  is  the' 
only  case  in  which  it  is  laid  down  that  an  illegitimate 
cbikl  not  in  esse  is  incapable  of  taking  by  will.  But  the 
veiygroond  of  Lord  Macclesfield^a  judgment  in  that 
case  shews  its  inapplicability  to  the  present,  it  being 
founded  expressly  upon  the  policy  of  the  law  to  discou- 
rage the  immorality  which  ccrnsists  in  an  illicit  inters 
coarse,  therefore  establishing  that  a  testator  shall  not 
be  ^owed,  in  contemplation  of  such  immoral  act,  to 
provide  for  the  isftue'  which  may  arise  Out  of  its  com- 
ouanon.  But  here  the  immoral  act  is  already  com- 
plete, and  the  provision  tnade  by  the  testator  is  not  io 


W  Co.  Litt.  36. 
W  1  Vcs.  &  B.  422. 


(c)  Pa^e  ^S. 

W)  1  P.  Wras.  52ft 
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contemplation  of  its  commission.  The  child,  thoDgli 
unborn,  is  actually  in  esse ;  the  criminality  which  the 
ItLW  seeks  to  prevent  is  actually  incurred ;  and  the  im- 
morality would  be  tenfold  greater  in  leaving  the  inno- 
cent ofispring  of  that  illicit  intercourse  without  a  pro- 
vision, than  in  the  act  itself.  Not  only,  indeed,  does 
the  policy  of  the  law  not  prohibit,  it  imperatively  de- 
mands, the  making  such  a  provision,  and  even  compels 
the  father,  in  certain  cases,  to  do,  for  an  illegitimate 
offspring  while  in  ventre  sa  mere,  that  which  he  is  not 
compellable  to  do  for  his  legitimate  of&pring,  namely, 
to  give  security  for  its  maintenance.  Shall  he  not, 
then,  be  admitted  to  do  voluntary  that  which  he  may 
otherwise  be  compelled  to  do  by  the  magistrate  ? 


In  Earle  v.   Wilson,    the  Master  of  the  JtoUs  laid 
down  the  rule,  as  established  by  the  authority  to  which 
Lord  Coke  refers  {a),  and  adopted  by  Lord  MaccleS" 
Jield,  to  be  this ;  *^  that  a  bastard  cannot  take  as  the 
**  issue  of  a  particular  person,  until  it  has  acquired  the 
"  reputation  of  being  the  child  of  that  person,  which 
*«  cannot  be  before  its  birth  ;"  and  said,  by  a  very  re- 
fined distinction,  that  "  if  the  bequest  had  been  to  the 
<<  natural  child  of  which  a  particular  woman  was  eti- 
**  ceinf*  (not  adding,  as  in  that  case,  the  words  ^^bytne,*) 
«<  without  reference  to  any  person  as  the  father,  there 
<<  would  be  no  uncertainty  in  that  bequest ;  biU  probably 
**  it  would  be  held  good.'* 

In  the  present  case  there  is  no  embarrassment  like 
that  which  his  Honour  found  in  Earle  v.  Wilson.  The 
expression  <*  whereas  I  have  reason  to  believe,  &c*" 
does  not  amount  to  an  assertion  of  the  subject  of  that 


(a)  Blodxioett  v.  Edwards,     Moor,  4S0.   2  Eol.  Ab«  4^3 
Cro.  El.  509.     Noy.    355. 
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belief,  bat  is  merely  a  statement  of  the  reason  which 
induced  the  testator  to  make  this  particular  bequestt 

Sir  Sanmel  Romilfy  and  WethereU,  for  the  Defend- 
ant, the  reaidnary  legatee. 

If  the  role  so  often  referred  to  be  in  ft^ct,  what  it 
appears  to  be  in  terms,  that  name  and  reputation  are 
necessaiy  to  render  valid  a  bequest  to  an  illegitimate 
child,  it  is  clear  that  the  present  bequeSit  cannot  do. 
The  case  of  Metham  v.  The  Duke  of  Devon  is  express 
DpoD  this  subject.  There  the  devise  was  "  to  all  the 
natural  children"  of  the  Duke  by  Mrs.  Heneage ;  and 
Lord  Maedesfield  held  that  those  only  could  take,  who 
^  acquired  the  reputation  of  being  such  children 
i(/&re  the  will  was  made,  and  that  the  enquiry  must 
therefore  be,  not  who  were  in  point  of  fact  such  chil- 
dren, but  who  had  acquired  the  reputation  of  being  so 
before  that  period  (a). 

The  rule,  therefore,  requires  that  the  parties  must 
actually  be  bom  in  order  to  be  capable  of  taking  ;  and, 
being  laid  down  thus  generally,  it  is  of  no  consequence 
whether  they  are  described  as  the  offspring  of  the  mo- 
ther, or  of  the  putative  father.  It  does  not  proceed 
upon  the  uncertainty  as  to  whose  children  they  really 
are.  All  that  was  really  known  in  the  case  befoi*e 
Lord  Macclesfield  was  that  Mrs.  Heneage  had  children, 
^me  bom  before,  others  after,  the  date  of  the  tes- 
tator's will.  The  diflSculty  of  ascertaining  whether 
™«  children  were  the  Duke's  children  was  as  great 
*ith  respect  to  the  one  class  as  to  the  other.  There- 
'we  it  is  evident  that  the  case  was  governed  by  that 
positive  rule  which  admits  of  no  distinction  arising  out 
of  particular  circumstances. 

(a)  1  P.  Wros.  ubi  supra,  and  see  1  Ves.  and  B.  458. 
L2 
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Then,  what  is  it  they  rely  upon  in  support  of  the' 
present  application  ?  On  nothing  but  a  dictum  of  the 
Master  of  the  Bolls  in  the  case  of  Earle  v*  Wilson j 
which  amounts  to  ho  more  than  this ;  that  there  wa^  in 
that  case  a  distinction  which  rendered  it  unnecessary  for 
him  to  decide  it  on  the  general  principle.  But,  in 
reality,  that  case  of  Earle  v.  Wilson  is  a  direct  autho- 
rity against  the  point  that  is  contended  for  in  the  pre- 
sent. In  both,  the  testator  gives  to  the  child  witli 
which  the  woman  is  then  enceintj  as  the  child  of  him  the 
testator,  and  it  would  be  a  much  more  extraordinary 
refinement  to  find  a  distinction  between  the  words 
used  by  the  testator  in  that  case  and  those  employed 
by  the  present  testator,  thto  any  that  exists  in  the  dis« 
tinction  taken  by  the  Master  qf  the  Rolls  in  the  words 
attributed  to  him.  The  ground  tal^en  by  his  Honour 
was  this,  that  a  man  cannot  give  to  an  illegitimate 
child,  as  his  own^  until  it  is  known  to  be,  or  has  ac-^ 
quired  a  reputation  of  being,  his. 


But,  supposing  such  a  bequest  can  be  framed  as  to 
give  to  an  ill^itunate  child  yet  unborn,  still  that  be- 
quest must  be  so  framed  as  to  avoid  the  difficulty 
arising  in  the  case  of  Wilson  v.  Earle.  It  must  de- 
scribe the  child  by  reference  to  the  mother  only ;  any 
mention  of  the  supposed  father  immediately  c^ns  all 
the  uncertainty  which  is  admitted  to  be  fatal  to  such 
an  endeavour. 

TVie  Lord  Chancellor. 


If  the  words  in  this  case  were  these,  **  Whereas  ^. 
is  now  pregnant  by  me,"  this  would  imply  a  positive 
assertion  of  a  fact,  the  truth  of  which  it  cannot,  on 
grounds  of  public  policy,  be  suffered  to  sustain  by  evi- 
dence.   Bat  a  roan  may  most  conscientiously  make  u^c 
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of  tbe  terms  adopted  by  this  testator  to  denote  his  belief 
of  a  Act,  and  his  intention  to  proceed,  not  upon  the 
Ihoct  itself,  but  upon  such  his  belief  of  it.  No  doubt 
where  a  man  assigns  certain  positive  reasons  for  giving 
a  legacy,  if  those  reasons  fiiil,  the  legacy  may  be  taken 
away.  But  here  the  testator  has  expressed  tbe  grounds 
upon  which  he  acts  to  be  these :  I  believe  that  I  am 
the  fiuher  of  the  child  with  which  this  woman  is  now 
fnceint.  I  may  be  mistaken ;  but  I  had  rather  run  the 
risk  of  providing  for  a  child  that  is  not  my  own,  than 
of  iocorring  the  guilt  of  leaving  a  child  of  mine  with- 
uat  a  provision. 
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For  the  residuary  Legatee. 

The  same  reasoning  would  have  applied  to  Earle  v. 
WUsan.  Where  a  man  uses  the  words  <^  I  give  to  the 
child  wherewith  A.  B.  is  enceint  by  me,"  he  cannot  be 
taken,  in  fairness,  as  asserting  any  thing  more  posi- 
tively, as  to  A  thing  which  in  its  very  nature  must  be 
ancertain,  than  that  he  believes  the  child  to  be  his. 

The  argument  raised  from  the  poor  laws,  it  is  ob- 
vious, does  not  at  all  apply;  because  the  provision 
which  they  require  is  for  the  relief  of  the  parish,  not 
with  reference  to  the  individuals. 

Harty  in  reply- 


That  which  must  be  your  Lordship's  opinion  in  the 
present  case  is  sufficiently  to  be  collected  from  the 
words  which  fell  from  your  Lordship  in  Wilkinson  v. 
Aiam(a).  '<  I  know  no  law  against  devising  to  the 
^  diiUren  of  a  woman,  whether  natural  or  not;  as 
^  that  creates  no  uncertainty.  The  difficulty  arises 
^  upon  a  devise  to  the  children  of  a  particular  man  by 
(a)  1  Yes.  &  B.  446. 
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<<  a  woman  to  whom  he  19  not  married.**  And  again 
<^  The  testator  says  that  children,  though  not  born 
*^  within  six  months  after  his  deathi  shall  take,  if  bom 
**  within  the  longest  period  allowed  for  gestation ;  and 
<*  that  is  e3q)lained  in  such  a  way,  that  the  devisees 
**  would  cake,  whetjier  his  natural  children  or  not;  as 
<<  he  there  describes  them  only  as  her  children."  The 
case  of  BlodwM  v.  Edvxirds(a\  where  we  see  the 
foundation  of  the  doctrine,  appears  never  to  have  been 
decided;  and  it  goes  only  to  the  question  whether 
there  is  a  sufficient  description  to  point  out  the  indivi- 
dual. This  was  the  single  point  in  the  case,  the  ques- 
tion of  public  policy  on  the  ground  of  immorality 
having  nothing  to  do  with  it ;  for  the  parties  there  had 
acted  most  morally,  and  the  difficulty  arose  on  a  doubt 
as  to  the  validity  of  the  marriage  created  subsequently 
to  its  solemnization  {b). 


(A  point  was  also  .raised,  in  argument,  as  to  the 
operation  of  the  codicil  of  18  J  3  as  a  republication  of 
that  of  Naoember  1811,  and  the  case  of  Arnold  v. 
Preston  {c\  referred  to  as  an  authority  against  its 
having  that  effect;  but  the  Lord  CAance^r's  judgment 
proceeded  on  the  general  ground  only). 

The  Lord  Chancbixob. 

If  I  h&d  been  apprised  that  this  case  was  intended 
to  come  under  discussion  to-day,  I  should  have  looked 
into  Wilkinson  v.  Adam^  which  )  will  yet  do  before  ] 
decide  it.  I  have  no  objection  to  the  form  in  whicl 
this  is  brought  before  me,  on  motion ;  but  it  is  my  wial 
to  give  not  only  my  own  opinion  on  it,  but  also  that  <{ 
tfie  Judges  who  assisted  me  in  the  case  referred  to.         i 


(a)  Ub.  sup. 

{b)  S^e  the  report  of  thi^ 


case  in  Cro.  Eliz.  609^  ^1^ 
(c)  18Ves.288.'  , 
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As  to  tbe  general  question  of  disability,  the  Masiet 
of  tie  Bolls  appears  to  have  thought  that  it  is  not  im- 
possible to  give  effectually  a  legacy  to  a  child  with 
which  an  unmarried  woman  is  pregnant,  but  that 
there  ia  a  difierence  between  giving  to  that  child  as  tha 
child  with  which  she  is  pregnant  generally,  and  as 
being  the  child  with  which  she  is  pregnant  by  a  parti- 
cular man;  and  the  reaten  of  the  distinction  is,  that, 
in  the  latter  case,  you  cannot  try  the  £Eu:t  whether  it  is, 
or  is  not,  the  child  of  tbe  man  so  named  in  the  will. 
Where,  on  the  contrary,  the  gift  is  only  to  the  child 
of  the  woman,  there  can  be  no  uncertainty,  no  fact  to 
be  tried;  and  then  arises  the  question  whether,  by  the 
policy  of  the  law,  such  a  child  is  absolutely  precluded 
from  taking  under  any  description  whatever. 
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I  have  gone  a  great  way  to  persuade  myself  that 
Lord  Coie^  in  the  passage  so  often  cited,  did  not  mean, 
and  that  the  cases  referred  to  by  him  do  not  bear  him 
ont  in  meaning,  to  say,  that  this  is  the  law  on  the  sub- 
ject. 


Then  there  is  another  question,  whether  this  case 
does  not  fall  within  the  distinction  taken  by  the  Master 
^  tie  RoUs  in  Eark  v.  Wilson :  that  is,  whether  the 
words  here  made  use  of  are  not  equivalent  to  the 
words,  ^  by  mc,"  upon  which  that  case  was  decided. 
In  order  to  make  out  this,  you  must  establish  that  it 
could  not  be  tlie  testator's  intention  that  the  child  in 
question  should  take  at  all,  unless  it  were  his  child. 
But  m  this  construction  necessary?  He  has  said, 
*^  ^Whereaa  I  have  reason  to  believe  that  A,  B.  is 
pn^ant  by  me^  I  wish  the  child  of  which  she  is  now 
prepant  to  take,  &c.;"  and  I  am  required  to  read 
this  as  if  he  had  said,  <*  I  wish  my  child  by  A.  B.  to 
take,  &c."    But  is  it  contrary  to  conacience  to  suppose 
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that  he  rather  meant  to  say  thi$ — <*  I  have  reason  to 
believe  that  this  woman's  child  is  my  child  ;  but  I  had 
rather  run  the  risk  o^  providing  for  a  child  that  may 
not  be  mine,  than  of  leaving  my  own  child  unpro- 
vided for.  I  state  my  belief  as  the  motive  of  this  be-* 
quest—"? 


Many  cases  may  easily  be  imagined  of  the  moat 
dreadful  difficulty,  if  the  rule  be  admitted  that  no  un- 
born illegitimate  child  can  by  possibility  be  provided 
for.  Suppose  a  father  suffering  under  the  affliction  of 
having  an  only  daughter  seduced,  and  afterwards 
abandoned  and  left  pregnant  hj  her  seducer.  Does 
the  law  impose  upon  him  the  additional  affliction  of 
being  unable,  in  his  last  moments,  to  make  any  provi- 
sion for  the  unfortunate  creature  which  owes  its  being 
to  that  seduction?  What  ground  is  there,  in  mo- 
rality, or  in  the  policy  of  the  law,  that  can  justify 
such  a  conclusion  ? 

In  Wilkinson  v.  Adam^  the  di|Bculty  was  this;  there 
was  no  mode  of  trying  the  question.  Where  such  a 
question  is  to  be  tried,  the  proof  must  at  all  times  be 
very  difficult;  and,  on  grounds  of  evident  policy,  the 
law  says  very  rightly  that  you  shall  not  be  permitted 
to  enter  into  any  evidence  upon  it.  You  shall  not  be 
allowed  to  prove  whose  the  child  is,  but  only  whose  it 
is  reputed  to  be;  and  then  it  follows  that  the  child  must 
be  bom,  for,  until  born,  it  has  no  reputation. 


That  case,  however,  is  not  the  present  case.  I  shall 
say  no  more  about  this  now,  than  that  I  think  it  a  good 
legacy;  but  I  shall  not  decide  without  having  other 
authority,  besides  my  own  impressions,  to  act  upon. 
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TV  Lord  Chancellor. 

There  are  two  questions  in  this  case. 

Upon  the  first  of  these,  which  is  the  general  qaesm 
tioUf  I  remain  of  my  former  opinion,  that  it  is  possible 
to  bold,  consistently  with  the  doctrine  of  Lord  Cokel 
that,  if  an  illegitimate  child  en  venhr  sa  mer^  is  de^ 
sgribed  so  a^  to  asf^ertain  the  object  intended  to  be 
pointed  put,  it  n)ay  take  under  that  description.  Then, 
with  regard  to  the  application  of  that  principle  to  the 
present  case^  I  stndiou^ly  abstain  from  expressing  any 
opinion  as  to  what  it  would  be  if  the  words  were^  ^*  to  »^ 
child^"  while  I  decide  that,  the  words  being  only  <^  tie 
child  with  which  A.  B.  is  now  pregnant,"  those  word^ 
will  do  so  as  to  give  effect  to  the  intention  in  its  &vour. 
I  have  spoken  to  the  Judges  who  assisted  me  with 
thdr  opinioQ  in  Wilkinsqn  y.  Adam,  and  they  concur 
with  me  in  that  which  I  at  presen^  deliver ;  so  also 
does  the  Master  of  the  Bolls,  this  being  considered  as 
not  in  any  degree  affecting  the  principle  of  his  depision 
m  Earle  y.  Wilson. 
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I  repeat  that  this  is  not  to  be  takien  as  governing 
either  the  question  of  what  would  be  my  decision  if  the 
words  were  ^  to  my  child,"  or  that  which  would  arise 
out  of  a  bequest  to  an  illegitimate  child  not  only  un- 
b(»ii,  but  not  in  esse,  even  though  it  may  be  sufficiently 
pwited  oift  as  the  child  of  a  particular  mother. 
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Peh.  8.  GORDON  v.  BERTRAM, 

Plaintiff  filing  A  FTER  decree,  the  PlaintifF  filed  a  bill  of  revivor, 
abill  of  revivor,  ^^^  to  which  the  Defendant  put  in  his  answer;  but 
after  decree,  no  order  to  revive  the  suit  had  been  obtained.  The 
and  neglecting  bUl  of  revivor  was  filed  on  the  Slst  of  October^  and  the 
to  revive,  the  answer  put  in  on  the  S3d  of  December  following. 
Defendant, 

having  answer-      The  Defendant  now  moved  that  the  Plaintiff  might, 

ed,  allowed  to    ^thin  a  week,  obtain  an  order  to  revive,  or,  in  deiault, 

proceed  on  the  j,,^^  ^^  ^^^     -y^  ^^^^  revived,  from  the  time  of 

Plamtiff's  bill.         « •       i .         *.      -  .  i         ,.1  1 

making  this  appucation,  without  further  order. 

Hornby  in  support  of  the  motion,  produced  the  au- 
thority of  Whitehear  v.  Hughes  (a),  upon  which  The 
Lord  Chancellor  made  the  following  order : 

<<  That  the  Phmtiff  do  withm  a  week  after  notice 
hereof  obtain  an  order  to  revive  the  suit ;  but  in  de- 
fault  of  the  Plaintiff's  obtaining  such  order  within  the 
time^  then  that  the  Defendant  be  at  liberty  to  draw  up 
the  order  %o  revive  the  suit." 


After  the  expiration  of  the  time  allowed,  Horne 
again  moved,  upon  afRdavit  of  service,  and  that  the 
Plaintiff  had  not  obtained  an  order  that  the  Defend- 
ant might  be  at  liberty  to  draw  up  the  order  to  revive 
the  suit. 

Ordered  accordingly. 

(a)  1  Dick.  283. 
6 
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Ex  parte  DYSTER  in  the  Matter  of  MOLINE.         Jan.  22,  23. 

(f\^  another  point  in  this  case,  viz.  whether  a  Aswombro- 
vVy  dormant  partner  is  within  the  statute  21  Jac.  I.  ^er  of  the  city 
c  19.,  see  2  Rose,  256.)  a£ London  en- 

titled to  prove 

The  petitioner  was  a  broker  of  the  city  of  London  ;  ,  ,  ^      .  .^ 

debts  arising 
and,  to  a  debt  sought  to  be  proved  by  him  under  the  ^^^  of  transac- 
bankrupt's  commission,  it  was  objected  that,  aa^such  tions  in  which 
broker,  he  was  precluded  by  his  bond  to  the  city  in  a  he  has  been  en- 
penalty  of  c£500,  and  by  the  oath  taken  upon  his  being  gaged  as  prin- 
admitted  a  broker,  from  trading  as  a  principal ;  and  cipal,  notwith- 
that,  notwithstanding  these  obligations,   he  had  had  standing  there- 
joint  dealings  with  the. bankrupt;  as  a  principal,  upon  striction  in  the 
the  balance  of  which  transactions  he  claimed  to  prove  statute  6  Ann. 
Bs  aforesaid.     The   question  now  before  the   Court,  ^*  ^^' 
upon  this  petition,  was,  whether  the  policy  of  the  law      If  heacteos- 
wiil  allow  a  debt  to  arise  out  of  such  transactions.  tensibly  as  bro- 

ker in  any  of 

By  statute,  6  Ann.  c.  16.$4.;  it  is  enacted,  «*  that     ^'^^f^   ^ 
*,p  «     A       1      -i  .      .        *.   1 .  transactions  m 

^  from  and  after  the  determmation  of  this  present  ses-     , .  ,  . 

^  which  he  was  so 

"  sion  of  Parliament,   all  persons  that  shall   act   as  eoncemed  as  a 
"  brokers  within  the  city  of   London    and    liberties  principal,  such 
''thereof  shall  from  time  to  time  be  admitted  so  to  do  acting  is  a  gross 
**  by  the  Court  of  Mayor  and  Aldermen  of  the  said  city,  fraud,  in  re- 
''^  for  the  time  being,  under  such  restrictions  and  limita-  spect  of  which 
^  tions  for  their  honest  and  good  behaviour  as  that  he  can  obtain 
**  Court  shall  think  fit  and  reasonable.^'  no  remedy  in  a 

Court  of  Jus- 
tice. 

Therefore,  in  .the  preset  case,  an  enquiry  directed,  there  being  no  direct 
duuge  affi^tiqg  him  in  respect  of  such  last-pentioned  dealings. 
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181C.  In  1708,  the  year  after  this  act  passed,  the  Court  of 

^"^^^^^^^       Mayor  and  Aldermen  made  certain  rules  and  regula- 

Ex  parte      ^^^^^  g^^  ^j^^  government  of  brokers,  which  have  ever 

mtheMatterof  since  been,  and  sdll  are   in  force,  and  by  virtue  of 

MoLiNE.      whicli  every  perspn,  previous  to  bis  being  admitt^  a 

broker,  is  required  to  enter  into  a  bond  to  the  Mayor, 

iCommonaUy  find  citi^ns  of  Lofjdonf  and  a}sp  to  take 

an  oath,  the  forms  pf  which  are  prescril)ed  by  the  same 

^es  and  regulations,  and  are,  in  substance,  as  follows ; 

QmdUUm  of  the  bond.  «  That  the  said  A.  S.,  for 
and  during  such  time  as  he  shall  and  doth  continue  in 
^e  said  office  and  employment^  siiall  and  do  well  and 
faithfully  execute  and  perform  the  same  without  frauds 
.covin,  or  depeit;  and  shall,  upon  every  contract,  bargain, 
or  agreement  by  him  made,  declare  and  make  known 
to  such  person  or  persons  with  whom  such  agreement 
is  made^  the  name  or  names  of  his  principal  or  princi- 
pals, either  buyer  or  seller,  if  thereunto  required,  and 
shall  keep  a  book  or  Register,  and  therein  truly  and 
fairly  enter  all  such  contracts,  bargains,  and  agree- 
ments, within  three  days  at  the  farthest  after  making 
thereof,  together  with  the  names  of  all  the  respective 
principals  for  whom  he  buys  or  sells,  and  shall  upon 
demand  made  by  any,  or  either  of  the  parties  buyer  or 
seller  concerned  therein,  produce  and  shew  such  entry 
to  them  or  either  of  them  to  manifest  and  prove  the 
truth  and  certainty  pf  such  contracts  and  agreements^ 
and  for  satisfaction  of  all  such  persons  as  shall  doub^ 
whether  he  is  a  lawful  and  sworn  broker  or  not,  shall, 
upon  reques^  produce  a  medal  of  silver  with  hi^ 
Majesty's  arms  engraven  on  one  side,  and  the  arms  of 
this  city  with  his  name. on  the  other,  and  shall  not 
directly  or  indirectly,  by  himself  or  any  other,  deal  for 
}iimself  or  any  other  broker  in  the  exchange  or  remit- 
.tance  of  money,  or  in  buying  any  tally  or  tallies,  qrder 
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jomt  stock  to  be  transferred  or  assigned  to  himself  or  ^JI^*^^^^ 
UDj  broker,  or  to  any  other  in  trust  for  him  or  them,*  or  Dtster 
in  baying  any  goods,  wares,  or  merchandizes,  to  barter  in  the  Matter  of 
and  sell  again  upon  his  own  account,  or  for  his  own  or  Molinkj 
any  other  broker's  benefit  or  advantage,  or  to  make  any 
gain  or  profit  in  buying  or  selling  any  goods  over  and 
abore  the  usual  brokerage ;  and  shall  and  do  discover 
and  make  known  to  the  said  Court  of  Mayor  and 
Aldermen,  in  writing,  the  names  and  places  of  abode 
of  all  and  every  person  and  persons,  as  he  shall  know 
to  use  and  exercise  tlie  said  office  or  employment,  not 
being  thereunto  duly  authorized  and  empowered  as 
afor&aid,  within  thirty  days  after  his  knowledge  there- 
of and  shall  not  employ  any  person  under  him  to  act 
as  a  broker  within  the  ^aid  city  and  liberties  thereof, 
not  being  duly  admitted  as  aforesaid,  and  shall  not 
presume  to  meet  and  assemble  in  Exchange^aUeyy  or 
other  public  passage  or  passages  within  this  city  and 
liberties  thereof,  'other  than  upon  the  Boyal  Exchange^ 
to  negotiate  his  business  and  affairs  of  exchange,  to  the 
annoyance  or  destruction  of  any  of  his  Majesty's  sub- 
ject, or  any  other,  in  their  business  or  passage  about 
tteir  occasions." 

Form  of  oath.  **  You  shall  sincerely  promise  and 
swear,  that  you  will  truly  and  faithfully  execute  and 
perform  the  office  and  employment  of  a  broker  be- 
tween party  and  party  in  all  things  appertaining  to 
the  duty  of  the  said  office  or  employment,  without 
fraud  or  collusion,  to  the  best  of  your  skill  and 
knowledge," 

The  nature  <^  the  transactions  in  which  the  peti- 
tioner was  engaged,  after  he  had  entered  into  the  bond 
vtd  taken  the  oath  aforesaid,  and  while  he  still  con- 
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1816.         tinued  in  the  of&ce  or  employment  of  a  broker  within 
^'^^''^^      the  dty  of  London  and   liberties  thereof,   and  upon 
Dranit       ^ic^  ^^^  prayer  of  his  petition  was  foundedi  appeared 
in  die  Matter  of  upon  aflSdavit  to  be  that,  for  many  years  previous  to 
MoLiME.      ^g  bankruptcy  of  Moline,  the  petitioner  was  concerned 
with  the  bankrupt  and  another  person,  in  a  secret  part- 
nership, in  the  purchase  and  sale  of  hides  and  skins ; 
and  it  was  farther  sworn  that,  during  the  whole  con- 
tinuance of  such  secret  partnership,  he  bought'  and 
sold  hides  and  skins  on  commission,  as  broker,  and 
charged  his  employers  a  brokerage  or  commission  on 
the  sale  or  purchase  thereof,  although  some  of  such 
goods  were  sold  by  him  to  the  bankrupt  on  account  of 
the  said  secret  partnership. 

The  sums  for  which  the  petitioner  claimed  to  be  en- 
titled to  prove  as  debts  arising  out  of  the  aforesaid 
transactions,  amounted  to  upwards  of  jC20,000. 

Sir  Samuel  Bomilly,  Cooke^  and  Roupell^  in  support 
of  the  petition. 

If  the  present  application  is  opposed  at  all,  it  must 
be,  either  on  the  ground  that  the  transactions,  in  re- 
spect of  which  relief  is  sought  to  be  obtained,  are  posi- 
tively illegal,  or  that  they  are  fraudulent  and  against 
conscience,  and  that,  in  either  case,  a  Court  of  Justice 
will  not  interpose  to  give  effect  to  a  contract  having 
such  transactions  for  its  foundation. 

If  these  transactions  are  illegal,  they  must  be  so  in 
consequence  of  some  direct  statutory  prohibition ;  but 
no  such  statute  can  be  produced,  nor  is  there  a  single 
judicial  decision  in  support  of  the  allegation.  If  it  be 
said  that  the  regulation  made  by  the  city  of  London 
amounts  to  a  legidative  enactment,  as  being  in  pursu- 
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anoeof  a  power  yestod  in  the  city  by  an  act  of  the  kgis-         1816. 
latitrie^  it  must  be  first  seen  what  is  the  nature  and  ex-       ^*^V"^^ 
teot  of  the  authority  actuaUy  given  to  the  city  by  the       dybteb 
statole  of  Anne.     By  attendiog  to  the  recital  of  that  intheMatterof 
8tatate»  then,  it  will  be  made  manifest  that  it  was  in*      Molimb. 
tended  as  a  mere  revenue  law.    It  irecttes,  for  the  pur* 
poseofrqiealing  a  former  act  (^Parliament  (16  Jac.  L 
c  19.)  entitled  '^  An  act  for  the  well  garbling  of  spices ;" 
and,  proceeding  to  abolish  the  office  of  garbler  of  spices 
under  that  act,  provides  that,  from  that  time  forwan^, 
<*  all  persona  that  shall  act  as  brokers  within  the  city 
of  Lottdan  and  liberties  thereof,  shall  from  time  to  time 
be  admitted  so  to  do  by  the  Court  of  Mayor  and  Alder* 
men  of  the  said  dty  for  the  time  beiog,  under  such  re* 
strictions  and  limitations  for  their  honest  and  good  be* 
haviour  as  that  Court 'shall  think  fit  and  reasonable, 
and  shall,  upon  such  their  admission,"  pay  certain  fees 
to  the  Chamberlain  of  the  city  and  otherwise  as  therein 
prescribed,  to  be  applied,  in  the  first  place,  towards 
making  a  compensation  to  the  then  holder  of  the  office 
so  to  be  abolished,  and  afterwards  '*  to  go  to,  and  be 
enjoyed    by,  the    said  Mayor  and   Cammonalfy  and 
citizens^'  of  London.    A  penalty  is  then  laid  upon  all 
persons  from  thenceforward  taking  upon  themselves  to 
act  as  brokers  without  being  admitted  as  aforesaid  (a). 
It  is  evident,  from  the  whole  tenor  of  this  statute,  that 
its  object  was  to  secure  to  the  city  of  London  certain 
pecuniary  advantages  by  way  of  compensation  for  the 
oflice  which  was  thereby  abolished.    The  city  has  no 
power  to  constitute  that  an  illegal  transaction  which 
the  legislature  has  not  declared  to  be  illegal.    Such  a 
restriction,  it  is  easy  to  shew,  would  be  contrary  to  the 
whole  course  of  our  commercial  policy,  considered  in 
any  other  light  than  that  of  a  mere  contract  between 
individuals  not  to  do  a  particular  act,  except  under 
(a)  B\aU6  Ann,  c.  16.  $  4 and  5. 
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1816:  cc^rtain  conditions.  Then  the  character  of  a  city 
^"^"^^^^^  broker  is  not  different  from  that  of  a  private  factor^ 
Dybtbr  ^^^  factor  is  bound  by  certaiti  obligations  entered  intd 
in  the  Matter  of  ^ith  his  employer.  But  the  Court  will  not  refuse  its 
MoLiNB^  interference  in  transactions  between  the  factor  and  a 
third  person,  becaute  those  transactions  are  contrary 
to  the  obligatiotis  so  elitered  into.  The  employer  has 
his  remedy,  secured  by  the  contract,  for  the  breach  of 
those  obligations  i  but  the  breach  of  them  does  not  a£^ 
feet  the  rights  of  the  parties  in  any  other  respect  than 
as  between  one*  another.  So,  here,  a  bond  is  entered 
into,  and  the  city  of  London  has  a  right  to  maintain  afi 
action  for  the  breach  of  its  conditions.  Suppose,  upon 
a  dissolution  of  partnership,  one  of  the  partners  to 
enter  into  a  covenant  with  the  others  not  to  exercise 
the  same  trade  within  a  giten  distance  of  the  place 
where  the  partnership  has  been  carried  on.  Would 
this  covenant  deprive  him  of  all  right  to  recover,  as 
against  third  parties^  in  respect  of  dealings  carried  on 
in  violation  of  his  covenant?  So,  the  city  of  Zoiu/on 
may  make  what  r^ulations  they  please  as  to  the  terms 
of  a  contract  between  itself  and  its  own  individual  mem-* 
bers ;  but  those  regulations  can  never  constitute,  of 
form  any  part  of,  the  law  of  the  land* 

Then  with  regard  to  the  objection  on  the  ground  oF 
the  transaction  being  unconscientious  or  fraudulent^ 
and  therefore  not  relievable.  No  particular  act  of 
dishonesty  is  charged  against  this  individual.  It  is 
not  pretended  that^  in  any  instance,  he  has  taken 
advantage  of  his  situation  as  broker  to  gain  an  unfair 
profit  in  the  way  of  his  trade  by  artifice  or  misrepre^ 
sentation.  The  charge  of  fraud  stands  on  the  mere 
ground  of  its  being  inconsistent  with  his  duty,  as  a 
broker,  to  carry  on  business  as  a  merchant.  It  is  in- 
consistent with  his  duty  so  to  do,  in  consequence  of  a 
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^K)6itiTe  e&gagement  to  the  contrary  entered  into  with  1816. 
the  aty  of  London^  confirmed  by  an  oath  truly  and 
faitUiilly  to  execute  the  office  of  a  broker  between  DvfTER 
party  and  party,  in  all  things  appertaining  to  his  duty  In  die  Matter 
as  such  broker.  In  the  first  pjace,  the  city  of  London  ^^  Moline* 
has  no  right  to  impose  such  an  oath.  The  statute,  au- 
tkoriziug  the  city  to  make  regulations,  gives  no  au- 
thority for  enforcing  those  regulations  by  an  oath* 
The  oath  is,  therefore^  merely  voluntary,  and  such  as 
the  law  cannot  judicially  notipe.  But,  in  the  next 
places  how  has  this  person  acted  in  violation  of  his 
oath  ?  It  is  iK)t  alleged  that  he  has  not  conducted  him- 
self in  his  oflke  truly  and  &ithf)il]y  as  between  party  and 
paity,  Whatever  fraud  there  may  be  in  this  transac- 
tion, rerts  entirely  with  the  bankrupt,  seeking  to  elude 
a  JQst  demand  by  setting  up  an  unjust  and  dishonest 
objection.  If  any  third  person  had  been  defrauded  by 
this  broker,  the  transaction  might  have  been  impeached 
on  the  ground  of  fraud,  and  that,  whether  an  oath  had 
been  taken  to  the  contrary,  or  not.  Suppose,  by  arti- 
des  of  partnership,  a  party  binds  himself  not  to  carry 
on  trade  except  for  the  benefit  of  the  partnership,  and 
the  pait^  take  it  upon  themselves  to  enforce  this  ob- 
l^atioD  by  an  oath ;  can  the  Court  act  upon  an  oath 
taken  under  sndi  circumstances  (a)  ? 

(a)  In  the  coutte  of  the  count  against  the  Defendants 

argument  for  the  petitioner,  (who  were    Blackwell  -  hall 

a  decree  made  in  the  case  of  factors)  in  respect  of  the  foU 

Mgnk  ▼•  Blaieslyf  at   the  lowing  transactions,  stated  an 

SoOi,  Naoember  SO,  1812,  agreement  made  and  entered 

vtt  produced,  by  which  it  into  between  the  Plaintiffs 

<ppeand  that  the  Plaintifi  and  DefendanU,  *'  that,  as 

(vho    were    wool  •  brokers  ^^  any  parcels  of  wools  of- 


tfae  city  4>f  Isndm)     "  fered  in  the  market,  on 
i^tkcirfaaD,  praying  an4M:-     **  whidi  a  i^tc&l  might  be 

M 
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Hart^  Belly  and  Monlagtij  for  the  assignees. 


Dyster  '^^^  objection  to  this  demand  is  that  the  debt  claimed 

In  the  Matter  is  not  proveable,  as  arising  out  of  an  illegal  transact 

of  M0LIN£. 


"  expected,  the  same  should 
"  be  purchased  on  account 
"  of   the    Defendants,    and 
"  that,  on  any  re-sales  there- 
<<  of    which    the    Plaintiffis 
*'  should  ma^e,  tlie  profit  or 
**  loss  should  be  shared  be- 
*^  tween  the  Plaintiffs  and  the 
<<  Defendants."      That    the 
Plaintiffs  afterwards  advanc- 
ed the  sum  of  £5000  to  the 
Defendants  upon  condition  of 
being  admitted,  as  partners, 
to  one-third  of  the  profits  of 
their  trade  as  Blacktveli-hall 
factors;  the  wools  bought  and 
sold  not  to  be  considered  as 
part  of  the  trade,   but  the 
profits  thereon  to  be  divided 
as    before.     The    bill  then 
stated  considerable  purchases 
of  wools  to  have  been  made 
by  the  Plainti£&  for  the  De- 
fendants, in  respect  of  which 
they  had  advanced  upwards 
of  £10,000,  which  the  De- 
fendants had  subsequently  re- 
paid, but  had  not  accounted 
for  the  profits  made  upon  the 
re-sales  of  the  wools  so  pur- 
chased,   which   profits,    the 
bill  charged,   amounted  to 


£19,859,  to  one  half  of 
which  the  Plaintifi  claimed 
to  be  entitled  under  the 
agreement. 

The  Defendants,  by  their 
answer,  among  other  grounds 
of  defence,  insisted  that  the 
business  of  wool-brokers  car- 
ried on  by  the  Plaintiib  con- 
sisted in  buying  and  selling  of 
wools   on  account  of  otlier 
persons,  and  that  tliose  who 
act  as  such  brokers  within 
the  city  of  London^  are  re- 
stricted by  a  bond  given  by 
them  to  the  Lord  Mayor  of 
the  said  city,  and  by  an  oath 
which  they  take  on  obtaining; 
a   licence    from    the  Lord 
Mayor  and  Aldermen  to  act 
as  brokers  wfthin  the  same 
city,  from  buying  and  selling 
wools  in  their  own  names  and 
on  their  own  accounts. 

By  the  decree  it  was  re- 
ferred to  the  Master  to  take 
an  account  of  the  dealings 
and  transactions  between  the 
Plaintiffs  and  Defendants  rc« 
specting  the  several  matters 
in  the  pleadings  mentioned, 
and  to  enquire  and  state   to 
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tion ;  and  the  illegality  of  the  transaction  consists  in  this,  1816. 

that  IhpUr^  being  ostoisibly  a  broker,  has  really  acted  ^-^'v-^-' 

ssaprincipaL  JyK 

In  the  Matter 

First,  Could  he  have  been  entitled  to  recover  on  such  ®^  Molinb. 
a  transaction,  setting  aside  the  statute  of  Anne  and  tlie 
regulations  of  the  city  of  London  ? 

Secondly,  If  so,  is  he  deprived  of  his  right  to  recover 
by  the  efiect  of  those  prohibitions  ? 

Another  point  has  been  raised  in  argument,  that,  sup- 
posing he  could  not  recover  against  third  persons,  still 
this  constitutes  no  ground  of  resistance  to  a  claim  as 
against  his  partner  in  respect  of  partnership  dealings. 
But  the  answer  to  this  question  d^ends  upon  the  pre^ 
ceding ;  for,  if  the  claim  arises  out  of  an  ill^al  transac- 
tion^  the  Court  will  give  no  assistance  to  a  contract 
which  tempts  to  a  transgression  of  the  law.  Mills  v. 
Brooks  (a),  Auberi  v.  Maze  (6),  Kncndes  v.  Houghton  (c). 
Cousins  V.  SmUk  (d). 

The  question,  then,  resolves  itself  into  this.  Does 
the  present  claim  arise  out  of  an  illegal  transaction  ? 


the  Court  in  ^at  shares  and  objection  made  by  die  answer 

proportioDS  the  several  par-»  was  brought  forward  in  such 

ties  were  entitled  to  the  pvo-  a  way  as  to  be  taken  into 

fits  arising  from  the  several  consideration  by  his  Honour^ 

tzaosactions  in  the  bill  men-  in  pronouncing  his  judgment, 
tioned. 

On  the  other    side,    this  (a)  9  Ves.  612. 

case  was  not  admitted  to  be         (fi)  2  Bos.  and  Pull.  271. 
of  aoy  authority,  inasmuch         (c)  11  Ves.  168. 
as  it  does  not  appear  that  the         (d)  IS  Ves.  542. 

M2 
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1816.  If  a  partnership  were  formed  with  a  view  of  Ae  paf> 

ties  enriching  themselves  by  deceivinf^  otherii  sudtk  s 
Dyster  partnership  would  be  clearly  illegal.  I  do  not  say,  in 
In  the  Matter  this  case,  that  a  broker  cannot  deal  as  a  principal,  but 
of  MoLiNE.  ^jjg|.  hg  cannot  be  permitted  to  hold  hifasdf  out  to  the 
world  as  a  broker,  being  in  fact  a  principal ;  and  that 
a  partnership  bottomed  on  such  an  understanding  must 
be  void.  Dealings  of  this  description  cannot  be  reason- 
able or  fair,  regard  being  had  to  the  expectations  under 
which  a  broker  is  employed.  In  dealing  with  a. propri- 
etor, the  party  is  aware  of  the  colour  which  interest  is 
likely  to  lend  to  the  subject  under  discussion ;  but,  in 
dealing  with  a  broker,  he  knows  be  is  not  only  en- 
titled to  impartial  advice,  but  that  it  is  the  Interest  of 
him  whom  he  consults  to  advise  impartially ;  and  the 
practical  effect  of  discovering  that,  instead  of  broker, 
he  is  in  fact  a  principal,  would  be  to  withdraw  his  con- 
fidence altogether. 

The  present  case,  however,  does  not  rest  upon  ab- 
-stract  principle.  The  petitioner  is  a  brtdcer  of  the  dty 
of  London^  and,  as  such,  is  restrained  by  positive  law 
from  acting  as  a  principal. 

The  statute  (a)  provides  that  persons  shall  be  admit- 
ted to  act  as  brokers  under  such  restrictions  and  limita- 
tions for  their  honest  and  good  behaviour  as  the  Gouirt 
of  Mayor  and  Aldermen  shall  diink  fit  and  wwsaaJbi^. 
The  questions  under  this  act  nte  Ihr^e.  IftT,  'Can  the 
Legislature  give,  or,  2ndly,  h&s  the  Legislatufe  gli^n  to 
'the  Court  of  Mayor  and  Aldermen,  a  power  to  prevent 
such  transactions  as  these  ?  3rdly,  If  the  Legidature 
has  given,  has  the  Court  of  Mayor  and  Aldermen  exer- 
cised, the  power? 

{a)  7  Ann.  c.  16.  J  4. 
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TThattke  Legislature  ^an  give  such  a  power  is  evl-  1816. 

fenced  by  a  number  of  instances,  as  in  the  cases  of  in- 
cioeare  and  turnpike  act9>  and  those  enacting  discre-       Dysteb 

4baary  punisfamenta.  In  many  cases  it  is  absolutely  In  the  Matter 
necessary  for  the  Legislature  to  repose  such  a  discre-  Moline. 
tionary  power  somewhere. 

Then  it  is  impossible  to  find  words  more  strong  than 
in  this  case,  to  shew  that  the  Legislature  has  in  fact 
giFen  the  power  which  it  is  certainly  able  to  give,  and 
vhicli  the  urgency  of  the  case  demands.  It  is  im- 
po^ble  to  maintain  that  this  statute  is  a  mere  re- 
▼enue  law.  .  A  part  of  it,  indeed,  relates  to  pecuniary 
compensation ;  but  what  have  the  words,  ^<  Such  re- 
galations  as  the  Court  shall  think  fit,  for  their  honest 
and  good  behaviour,"  to  do  with  pecuniary  compen- 
sation ?  How  can  it  be  said  that  this  is  analogous  to 
those  cases  in  which  a  person  is  merely  liable  to  un- 
dergo the  penalty  of  his  bond  for  the  breach  of  it? 
As  in  the  supposed  case  of  an  outgoing  partner  who 
coFeoatits  not  to  exercise  the  trade  within  certain 
limits?  That  is  a  mere  private  question  between  the 
parties  themselves ;  attended  with  no  deception  on  the 
public,  no  intention  to  mislead  either  buyer  or  seller ; 
and  the  parties  have  -  accordingly  fixed  that  which  they 
consider  to  be  a  sufficient  indemnity  for  the  non-per- 
formanceof  the  condition.  The  present  case  is  wholly 
diffi>rent.  TThe  broker  is  a  servant  of  the  public.  The 
object  of  the  Legislature  is  to  prevent  double  dealing, 
to  generate  confidence  ifi  the  minds  of  his  employer, 
sod  to  preserve  untainted  evidence.  The  Court  of 
HafjOT  mid  Alderpieu  hf ve  .escecuted  the  poyfex  ^1^  the 
same  spirit  in  which  it  was  given  them.  The  requi- 
sites of  the  bond,  which  are  in  themselves  very  rea- 
sonable and  i^rictly  conformable  to  the  objects  in  view, 
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Ex  parte 
Dyster 


1816.  arc,  among  other  things,  that  the  obligee  shall  not  buy 
or  sell  on  his  own  account  either  directly  or  indirectly ; 
and  the  oath,  which  is  faithfully  to  discharge  his  duty, 
In  the  Matter  is  imposed  in  aid  of  the  bond  as  an  additional  obliga- 
of  MoLiNE.  tion.  Where  is  his  duty  to  be  found?  In  the  bond. 
The  bond  informs  the  broker  in  direct  terms  what  his 
duty  is;  and  the  oath  has,  therefore,  immediate  refer- 
ence to,  and  is  completely  explained  by,  the  bond  (a). 


(a)  In  this  part  of  the  ar- 
gument, Montagu  referred  to 
the  printed  report  of  a  case, 
Brooke  v.  Gf*y,  at  Nisi  Prius, 
April  28,  1802,  before  Mr. 
J.  Grose  and  a  special  jury 
of  London  merchants,  for  a 
libel.  The  alleged  libel  con- 
sisted in  a  letter  published 
by  the  Defendant,  wherein 
he  charged  the  PlaintifF  (who 
was  a  wool-broker  in  the 
City)  with  having  made  cer- 
tain illegal  profits  on  wool 
sold  by  him  in  that  capacity ; 
and  it  contained,  among 
others,  the  following  remark- 
able passage  relative  to  the 
supposed  duties  of  a  city- 
broker  : 

"  I  found  that  certain  cau- 
tions and  regulations  are  es- 
tablished for  the  admission  of 
brokers,  and  for  their  con- 
duct in  that  situation ;  parti- 


cularly, that,  before  a  broker 
can  be  admitted  to  act,  he 
must  petition  the  Court  of 
Aldermen,  and  his  petition 
must  be  signed  by  three  al- 
dermen and  twelve  respect- 
able inhabitants  of  London^ 
stating  that  he  is  o^  fair  cka- 
racier^  and  of  sufficient  abi- 
lities to  act  as  a  broker.  The 
party  then  enters  into  a  bond 
that  he  will  faithfully  execute 
the  duties  of  his  employment, 
without  ^a«£/,  covf'n,  or  tie- 
ceit ;  and,  among  other  re- 
gulations, *  that  he  will  not, 
&c*  (a).'  Having  executed 
this  bond,  an  oath  is  admi- 
nistered to  him  before  the 
Lord  Mayor  or  presiding 
Magistrate  at  the  next  Court 
of  Aldermen,  in  the  form  fol- 
lowing (6).  It  appears,  then, 
that  your  duty,  as  a  broker, 
is  to  settle  the  price  of  the 


(a)Ajite,p.  156. 


(6)  Ante,  p.  157. 
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Then,  if  these  regulations  are  such  as  the  Court  of 
Major  and  Aldermen  had  the  power  to  enact,  and 
which  they  have  enacted   accordingly,   have  they,  in       Dyster 


(rath,  been  violated  by  this  petitioner? 


In  the  Matter 

ofMOLINE. 


commodity  between  party 
and  party,  for  which  you 
receiYC  a  brokerage  or  fixed 
commission,  and  that  you  arc 
not  at  liberty  to  traffic  on 
your  own  account.  Having 
thos  ascertained  what  the  du- 
ties of  a  broker  are,  and  that 
he  is  bound  by  the  most  awful 
iDd  solemn  pledge,  that  is 
known  in  civilized  society, 
to  keep  men  faithful  toge- 
ther ;  and  that  you  had  come 
under  diose  obligations,  and 
continued  to  pay  for  the  pri- 
vilege of  exercising  the  func- 
tions of  that  office,  I  felt 
astonished  at  the  recollection 
of  what  I  have  before  stated 
to  have  heard,  but  what  I 
afterwards  learned  totally 
confounded  me.  I  found  that 
it  was  generally  supposed 
that  you  had  been  for  many 
years  availing  yourself  of  the 
advantage  which  the  solem- 
nity of  an  oath  deters  all  ho- 
^est  men  from,  and  been 
acting  as  a  wool-broker  and 
merchant  in  the  same  in- 
stance; that  you  had  been 


connected  with  several  mer- 
chants in  the  wool  trade,  in 
the  purchase  and  sale  of  the 
article  :  to  one  gcitleman  I 
was  introduced,  who  in  the 
most  candid  manner  informed 
me  that  for  several  years  he 
had  bought  and  sold  Spanish 
wool,  on  joint  account  with 
you ;  and,  to  satisfy  me  of 
the  fact,  he  shewed  me  his 
books  of  account,  whereby 
it  appeared  you  had  regularly 
divided  the  profits  with  him 
for  a  number  of  years,  in  va- 
rious purchases  and  sales.  In 
the  course  of  conversation 
he  said,  when  he  was  in  Hoi' 
land,  you  recommended  him 
to  purchase  all  the  wool  he 
could,  on  your  joint  account^ 
and  to  send  it  to  London^ 
and  that  you,  in  the  mean 
time,  would  raise  the  market 
here;—ih^t  he  accordingly 
did  make  purchases,  and  that 
you  shared  the  profits  with 
him." 

Mr.  Justice  Grose,  in  his 
address  to  the  jury  on  sum- 
ming up  the  evidence,   used 


168 


CASES  IN  CHANCERY. 


1816.  First)  it  is  provided  that  upon  every  contract  made 

^^^^^^"^  by  hira,  he  shall  declare  the  name  of  his  principal,  buyer 
I) Y s^  R  ^^  seller.  So  far  from  doing  this;  instead  of  dedariiig 
In  the  Matter  himself  to  be  the  principal,  he  has  come  forward  in  a 
of  MoLiNE.  character  which,  primd  Jade^  exdades  the  notion  of 
his  being  principal.  He  has  come  forward  as  broker ; 
and,  by  so  doing,  has  declared  to  the  world  that  Mo- 
line  is  the  only  person  interested,  and  that  he  has  him- 
self nothing  to  do  with  the  transaction,  except  as 
broker  merely.  Next,  he  is  required  to  keep  a  book, 
and  therein  enter  all  contracts,  with  the  names  of  all 
the  respective  principals,  within  three  days  respectively 
after  the  meeting  thereof.  Now  Dt/ster^A  name  does 
not  once  appear  in  his  books  as  a  principal.  MoUne 
is  the  buyer,  Moline  the  seller,  and  Dyster  stands  forth 
as  broker  only.  Lastly,  he  shall  not,  either  directly 
or  indirectly,  buy  or  sell  on  his  own  account  He 
has  done  both :  and  the  question  is,  shall  he  be 
allowed  to  reap  the  fruit  of  so  shameful  a  violation  of 
his  positive  duty?  This  illegal  partnership  has  existed 
for  a  long  series  of  years,  and  would  still  have  existed 
but  for  the  bankruptcy,  which  caused  a  discovery  of  the 


the  following  words  in  refer- 
ence to  this  printed  letter. 
*'  I  think  this  paper  is  a  most 
excellent  treatise  upon  the 
duty  of  a  broker.  Whether 
the  Plainti£P  is  to  continue  a 
broker  or  not,  I  do  not  know ; 
but  if  he  isy  I  wish  he  would 
read  it,  and  attend  to  it, 
every  day  of  his  life.  For 
better  observations  on  the 
duty  of  a  broker,  on  his  oath, 
on  his  bond,  and  upon  every 


thing  which  he  ought  to  do, 
and  some  things  which  he 
ought  not  to  do,  I  am  sure  I 
never  read.'* 

The  Jury  found  a  verdict 
for  the  Defendant ;  and  the 
Court  of  Mayor  and  Alder- 
men afterwards  brought  an 
action  in  K.  B.  against  the 
Plaintiff  for  a  forfeiture  of 
his  bond,  in  which  he  suf- 
fered judgment  to  go  by  de- 
fault. 
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wlidetraiisaodon.    It  now  tnnw  oiit|  in  consequence         I^16« 
of  tbis  inydiintary  disclosure,  that  not  one  entry  in 
tile  bocki  is  true,  and  that  both  bond  and  oath  hare       Dtstbr 
prored  an  inadequate,  restraint  upon  these  fraudulent  b  the  Matter 
dealings.  ofMowNK. 

Sir  Satmul  SamiUjf,  in  repl j* 

This  case  has  been  argued  on  two  distinct  grounds; 
first,  on  that  of  a  positive  law  prohibiting  these  trans- 
sctioDs;  secondly,  on  that  of  their  being  contrary  to 
moral  principle.  It  must  be  observed  that  this  restric- 
tioD  is  considered  in  the  light  of  a  bye-law,  having  the 
force  <^  a  statutory  enactment.  If  so,  it  is  merely 
local;  and  it  would  be  difiicult  to  shew,  if  it  were 
meant  to  put  down  transactions  immoral  in  their  nar 
txatf  or  if  it  were  declaratory  of  the  common  law  of 
the  bnd^  how  it  came  to  be  confined  to  the  City  of 
Londmu  To  put  it  at  the  highest,  it  amounts  to  no 
more  than  thk;  it  declares  that  no  man  shall  be  ad- 
aattad  to  act  as  a  broker  except  at  the  will  of  the  City 
iiLMdon^  and  that,  when  so  admitted,  he  shall  exe- 
cute diis  bond.  This  is  the  secunQr  which  they  require 
to  be  given.  They  have  therefore  chosen  their  own 
remedy,  and  may  resort  to  it  by  enforcing  th$  penalty 
of  the  bond  in  every  case  of  infraction. 

Next,  with  regard  to  the  oath  imposed.  Hie  easi- 
ness with  which  such  oaths  are  violated  is  indeed  a 
matter  of  serious  and  painful  consideration,  and  yet 
the  violation  of  them  is  of  every  day's  occurrence.  In 
the  instance  of  this  particular  oath,  theif^  is  not  a 
broker  in  the  City  of  London  who  is  not  pefjured,  at 
least  according  to  the  construction  now  put  upon  it ; 
for^  if  the  oath  has  rderence  to  the  bond,  ^en  every 
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1816.         man  is  perjured,  who,  being  admitted  as  broker,  has 

made  a  single  bargain  any  where  but  on  the  Sot/al 

Dtstexi        ExchangCy  or  who  has  not  made  the  prescribed  entry 

In  the  Matter  in  his  books,  within  three  days  after  the  bargain  con- 

of  MoLiNE*     eluded.     But  this  is  a  rigorous  and  not  a  necessary 

construction.     In  substance,  all   that  the  broker  has 

sworn  is  not  to  defraud  his  employers.     If  he  does  this, 

either  by   concealment    or    by   misrepresentation,   he 

really  violates  his  oath;  but  not  otherwise. 

The  question  then  is,  whether,  this  being  an  act 
which  Dyster  has  singly  taken  upon  himself  not  to 
commit,  that  constitutes  such  an  illegal  contract  as  the 
Court  will  refuse  to  lend  its  assistance  in  carrying  into 
effect  even  against  a  third  person,  who  endeavours  to 
protect  himself  against  a  just  demand  by  raisiog  so  dis* 
honest  an  objection;  a  third  person,  who  has  himself 
been  privy  to  the  illegal  dealing;  and  an  objection, 
which,  if  suffered  to  prevail,  must  be  admitted  to  the 
extent  that  a  broker,  bringing  an  action  to  recover  his 
brokerage,  cannot  succeed  if  it  can  be  shewn  that  he 
has  in  any  one  instance  infringed  the  conditions  of  his 
bond. 

The  ground  of  immorality,  independent  of  positive 
law,  is  still  more  absurd  in  its  consequences  than  the 
former.  A  man  shall  not  be  suffered  to  hold  out  false 
colours;  so  that,  if  a  tradesman  advertises  his  shop  as 
the  cheapest  shop  in  London^  and  in  a  single  instance 
does  not  sell  according  to  the  strict  letter  of  the  ad- 
vertisement, he  shall  not  be  able  to  recover  his  debts 
against  any  person  with  whom  he  has  had  any  dealings 
whatever.  The  question  here  is  not  what  is  the  effect 
of  these  dealings  as  between  a  broker  and  his  em- 
ployers, nor  even  as  between  partners  in  the  same  bu«- 
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musa  in  vrbich  one  acts  as  a  broker;  but  it  is  between  1816. 

partners  in  other  transactions  and  in  different  parts  of       ^^^^v-^-/ 
tbe  kingdom.     Besides,  a  part  of  the  debts  which  is       ^^^h^ 
claimed   to  be  proved,  consists  not  of  the  profits  of  In  the  Matter 
trad^  but  of  mere  money  balances.  of  Molinb. 

7^€  LoBD  Chancellor. 

The  first  question  is,  whether  this  case  is  to  be  de- 
dded  on  general  principles,  or  merely  upon  the  duty 
of  a  broker  as  prescribed  by  the  City's  regulations.     If 
on  the  former,  it  is  contended  that  this  is  the  case  of  a 
person  holding  himself  out,  in  a  number  of  buying  and 
selling  transactions,  as  an  impartial,  disinterested  ad* 
viser,  when  in  truth  he  is  a  party  having  a  concealed 
interest  in  the  matters  on  which  he  advises.    But  if  it 
18  to  depend  merely  on  the  City's,  regulations,    and 
supposing  that  there  is  no  more  in  the  case  than,  as  it 
is  pretended,  a  mere  bond  given  to  the  City  not  to  en- 
gage in  these  dealings,  I  must  hold  that  there  is  no 
ground  for  saying  that  he  shall  not  recover  firom  his 
creditors  because  he  has  forfeited  his  bond.    If  it  shall 
turn  out,  however,  that  that  bond  was  introduced  by 
Tirtue  of  some  l^slative  enactments,  as  I  suspect  to 
be  the  case,  the  true  question  wOl  be^  whether  this 
species  of  trading  is  or  is  not  virtually  prohibited  by 
the  Legislature ;  and  in  this  view  of  the  case  it  is  ne- 
cessary to  look  into  and  examine  the  City  records,  and 
tbe  statutes  relative  to  brokers,  passed  previously  to 
the  act  of  Queen  Anne^  in  order  to  see  how  fiur  these 
regulations  of  the  City  of  London  are  mere  substantive 
r^ulations,  or  are  in   pursuance^    and.  according  to 
the  known  intent,  of  the  Legislature,  in  passing  that 
statute. 

It  is  very  singular,  and  hardly  to  be  supposed,  that 
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Ex  parte 

DYSTsm 

Ia  t&e  Matter 

0f  MOLIMB. 
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tbis  imAiI  was  cntirdy  overlooked  in  the  one  wluch 
has  been  referred  to  on  the  part  of  the  Petkioner  (a). 


Feb.  8.  The  Lord  Chancellob. 

The  objection  made  to  the  proof  of  this  debt  on  the 
ground  that  the  Petitioner  is  a  City  of  London  brokeri 
has  been  stated  two  ways;  first,  that  he  is,  as  such 
brokeri  positively  prohibited  from  engaging  in  those 
transactions  in  respect  of  which  his  claim  is  made; 
aecondlyt  that,  if  not  positively  prohibited,  still  the 
transactions  are  of  such  a  nature  as  a  Court  of  Justice 
will  not  aid* 

If  the  objection  were  confined  to  this  latter  brandi 
o(  the  argument,  it  would  be  necessary  to  direct  ati 
.ciiquiiy  into  these  transactions ;  for  there  is  nothing  on 
the  fitte  of  the  present  proceedings  which  in^rls  that 
\he  uRis  actually  a  principal  in  those  very  dealings  in 
whidi  he  was  ostensiUy  concerned  as  a  broker.  If 
that  &ct  -^mre  distinctly  brought  befi>re  me,  I  should 
faitfve  no  hesitation  in  sayiag  that  no  action  could  be 
fliaintained  in  respect  of  those  transactions,  inasmudi 
as  tfaqr  dearly  amount  to  a  fraud. 

On  (he  other  point,  if  it  could  be  made  out  that  the 
Jaw  of  tibe  land  has  positively  prohibited  a  broker  from 
•tradisg^  there  would  be  no  more  difficulty  than  in  the 
lirst  vtew  of  the  case.  It  m  clear  that  the  Conrts  will 
^re  no  assistance  towaids  enfoncing  a  remedy  on  an 
illegal  contract. 

(a)  Mar^k  v^  filaked^,  ante,  note  (a)  p.  161. 
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The  true  question  in  tfua  case  hf  Has  the  lav  of  the 
bud  prohibited  these  tranaactionB  ? 

Dtstbb 
In  this  view  oi  the  casei  I  have  thought  it  neGesnrj  IntheJUaitenir 

to  fbniiBh  myself  with  the  records  of  the  citjr  of  Londtm      •A<»i3»- 

lor  the  purpose  of  ascertaining  what  are  the  predae  r^ 

strictioDs  upon  the  o£See  in  question,  and  I  hare  looked 

into  the  statutes  from  the  earlicat  period  (a).    Upon 


(a)  The  statutes^  whidi 
were  re&rred  to»  and  cited 
ia  succession  bj  the  Lord 
ChaneeOar,  are  the  following : 

1.  Stat«  Civitatis  liOndon : 
IS  Edw.  L  Stat.  5. 

"  Ne  nui  airocaur  ne  selt 
ieox  b  citeeforceaos  qesoetft 
Yeceaa  e  Jiii^  devHiit  )e  gar^ 
dfeyiimiMeyrs  e  Aldermaas.'* 

&  SiaL  1  Jac.  L  e.  2U 
sattsd  <'  An  «ct  Kgntm 
bUfltals/' taekiiif  tbottanosr 
«f  sfaiittisfg  bfeoken  by  the 
Mqror  and  Aldermeni  pur- 
niant  to  the  statute  of  Lan* 
im,  and  an  oath  taken  by 
them  on  admission  ^'  to  use 
and  demean  themselves  up- 
rightly and  faithfully  between 
merchant  English  and  mer- 
diant  strangers,  and  trades- 
men, in  the  contriving,  mak- 
ing, and  concluding  bargains 
sad  contracts  to  be  made  be- 
tween them  concerning  theif 
wares  and  merchandises  to 


be  bought  andsoldi  and  con-* 
tracted  for  within  the  oity  of 
London,  and  monies  to  he 
taken  up  by  exchange  be- 
tween such  merchant  and 
merchants,  and  tradesmen.*' 
5.  Stat.  8  and  9  Will.  III. 
c.  99.,  (continued  for  seven 
years  tiy  anotfa»r  statntt,  11 
and  13  Will.  IlljcaS.  and  a£. 
tavwarda  suffered  to^expiroX 
by  which  it  was  enactadt 
amoag  other  thingSi  that  np 
broker  should  act  within  the 
limits  <^  the  city  oi  London, 
without  being  licensed  by  the 
Court  of  Mayor  and  Alder- 
men; that,  after  being  ad- 
mitted, be  should  take  an 
oath,  the  purport  df  which  is, 
<<  that  he  will  truly  and  faith- 
fully execute  and  perform  the 
office  and  employment  of  a 
broker  between  party  and 
party,  in  all  things  apper- 
taining to  the  duty  of  the 
said  officci  without  fraud  or 
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1816.         the  general  result  of  this  examination,  I  think  it  was 

clearly  the  intention  of  all  these  provisions,  (call  them 

Dtstbr       restrictions,   limitadons,    regulations,   or  by  whatever 

IntheMatterof  name  is  thought  most  suitable,)  founded  upon  a  most 

MoLiNK.      obvious  policy,  to  prevent  the  broker  from  trading  on 

his  own  account.    The  object  of  them,   however,   is 

foreign  to  the  present  point,  which  depends  entirely 

upon  what  is  the  consequence,  in  point  of  law,  of  a 

city  broker  so  trading. 

Are  these  consequences  merely  confined  to  the 
penalty  of  the  bond,  and  dismissal  from  his  office  ?  Or 
do  they  extend  to  create  a  disability  to  sustain  an 
action  in  respect  of  these  prohibited  dealings? 

In  general  cases  there  is  no  doubt  that  a  man  may 
bind  himself  not  to  do  a  particular  act,  and  yet,  if  he 
does  that  act,  is  not  prevented  from  maintaining  an 
action  in  respect  of  matters  arising  out  of  the  act  so 
committed.  As,  for  instance,  a  trader  who  covenants 
not  to  exercise  his  trade  within  five  miles  of  Landartj 
cannot  do  a  more  dishonest  thing  than  to  trade  in  vio- 
lation of  that  covenant;  nevertheless  the  law  of  the 
land  has  not  prohibited  him.    He  knows  he  is  liable  to 

collunoD,  to  the  best  of  his  it  is  observable  that  the  oath 
skiU  and  knowledge,  and  ac-  thereby  prescribed  (a)  con- 
cording  to  the  tenor  and  pur-  fines  the  duty  of  the  broker 
port  of  the  said  act ;"  and  to  his  acting  fairly  and  ho^ 
should  subscribe  a  bond,  the  nestly  between  party  and 
formof  which  is  therein  also  party,  without  any  express 
specified.  reference  to  the  mode  of  act- 

4*  Stat.  6  Ann.  c.  16',  at  ing,  like  the  former  oaths, 
present  in  force,  as  to  which 

(a)  Ante,  p.  157. 
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foifeitare,  and  if  he  chuses  to  incur  the  penalty  of  his  1816. 

covenant,  he  may  legally  do  so.     In  like  manner,  a 
freeman  may  be  liable  to  be  disfranchised  for  a  parti-        Dyster 
calar  act,  which  act  may,  notwithstanding,  be  rendered  IntheMatterof 
the  fomidation  of  an  action.  Molihe. 

It  appears  to  me,  in  the  present  case,  that  the  city  of 
London  has  not,  iotidem  verbis^  prohibited  a  broker 
from  trading.  They  have  said  that,  if  a  broker  shall 
trade,  he  shall  incur  a  penalty  by  so  doing;  but  there 
is  an  end. 

With  respect  to  the  oath,  the  fair  construction  of 
that  i%  between  party  and  party,  with  reference  to 
what  particular  acts,  it  imposes  the  obligation  to  be 
fiiithful  in  performing  this  office.  If  he  is  bold  enough 
to  incur  the  consequence  of  a  violation  of  his  oath, 
there  is  no  authority  to  prevent  him  from  so  doing. 

Upon  the  general  view  of  this  question,  then,  I  do 
not  think  that  the  ground  now  taken  will  afibrd  the 
means  of  successfully  resisting  the  claims  of  the  peti- 
tioner. If  a  broker  of  the  city  of  London  trades  for  him- 
sdf,  cfpecly  and  in  public,  he  does  that  which  the  policy 
of  every  legislative  enactment  meant  to  prohibit.     If 
he  mixes  in  a  transaction,  in  which  he  is  ostensibly  the 
broker,   but  really  a  buyer  or  seller,  this  is  a  gross 
fiaud;  but  this  is  a  case  not  now  before  me,  and  there 
most  be  an  enquiry  to  see  whether  that  allegation  can 
be  supportecL     But,  as  to  the  question  with  the  city  of 
Londonj  they  have  not  said.  You  shall  not  trade.   They 
have  said  only,  If  you  trade,  we  wiU  dismiss  you ;  and 
this,  I  thmk,  they  have  a  right  to  do.    Therefore  he  is 
prtrfiibited  sub  modo  only;  but  he  has  not  done  that 
which  the  law  will  consider  as  being  incapable  of  being 
iQade  the  ground  for  supporting  aa  action. 
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1816.  I  amp  tbeeefore,  of  apinion  that  tfaU  ground  of  ob« 

v.^V"^^      jection  to  the  debt  will  not  suflSce.    With  regard  to  the 

Dystbr      other,  you  may  have  an  enquiry  whether,  in  any  and 

In  the  Matter  (rf*  what  transactions,   on  which  the  petitioner's  present 

M^xuna.      demands  are  founded,  he  has  really  been  the  buyer  or 

seller,  while  he  ostensibly  acted  as  broker. 


f  eh.  154       Ex  parte  GOLBIE,  in  the  Matter  of  GOLI)I£(a). 


A  bankrupt 
in  custody  pre- 
viously to  the 
issuing  of  his 
commission  is 
not  privileged 
against  subse- 
quent de- 
tainers« 


ON  the  15th  day  otNooember  1815,  the  petitioner 
having  been  previously  arrested  for  large  ^uuia  of 
money,  duly  surrendered  hituaelf  to  the  Kin^s  Bench 
prison  in  discharge  of  bis  bail;  and,  on  the  dOth  of  Odo- 
beTf  1815,  a  comniiaiuon  <j{  bankrupt  issued  against  him; 
but,  owing  to  the  difficulty  of  proving  the  bankruptcy,  it 
was  not  opened  until  the  18th  oi  November  1815.  The 
;petiti<mer  surrendered  and  obtained  his  protection  from 
the  commiflsioners.  Subsequently  to  this,  a  detainer 
was  lodged  against  the  petitioner  at  the  suit  of  creditors 
for  jei500  wd  upwards,  and,  it  was  alleged  that  the 
object  of  the  parties,  in  lodging  these  detainers^  was  to 
prevent  the  petitioner  bailing  the  actions  wherein  lie 
had  previously  surrwdered  himself,  and  that,  if  the 
petitioner  was  relieved  from  the  detainers,  he  conld 
obtain  the  b^efit  of  the  rules  as  to  the  original  arrests, 
and,. farther,  could  procure  bail  and  obtain  his  liber^. 


The  question  was,  whether  under  the  statute  5  Geo. 
IL  c*  SO,  $  5*,  the  bankrupt  was  entitled  to  be  dis- 
charged from  these  detainers,  the  sectbn  providing  that 
the  baitknqvt  should  be  ^  from  arrest 


(a)  JSo;  Jtclaii^ne. 
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or  imprisonment,  provided  he  was  not  in  custody  at  1816. 

ihe  time  of  his  surrender.  v-^^r^i/ 

Ex  parte 

GOLDIS 

It  was  argued,  in  support  of  the  petition,  that  the  in-  In  the  Matter  of 
teuticm  of  the  Legislature^  collected  from  all  the  statutes  Goldie. 
constituting  the  law  of  bankruptcy,  was  that  the  bank- 
rapt  should  be  protected  from  the  arrest  and  imprison- 
ment at  the  instance  of  all  creditors,  except  of  those 
at  whose  suit  he  was  in  custody,  prior  to  the  granting 
of  his  protection — ^that  a  right  to  detain  could  not  exist 
where  there  was  not  a  right  to  arrest;  and  here  it 
could  not  be  maintained,  that  if  the  bankrupt  had  suc- 
ceeded in  liberating  himself  upon  bail  before  these  de- 
tsioers  had  been  lodged,  the  detaining  creditor  would 
hsTe  been  authorized  in  arresting. 

On  the  other  side,  the  express  terms  of  the  section 
of  the  statute  were  relied  on,  that  whatever  might  have 
been  the  intention  of  the  Legislature,  quod  vduit  non 
dixit.  There  was  not  any  promulgation  of  an  inten- 
tkm,  which  a  Court  of  Justice  could  recognize. 

The  Lord  Chakcellob 

Coindded  in  that  view  of  the  case^  and  declined  to 
Budce  vttj  order. 

Sir  Samd  BamUtf  and  Bose^  in  support  of  the 
petition. 

Hart  and  Heald,  for  the  respondents. 
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Rolls.  ACTON  v.  ACTON. 

Feb.  17. 
Legacy  to  ^.  OIR  John  Ed'xard  Acton,  Bart,  by  codicil  to  his 
of  <£! 2000,  and  V^  will,  bequeathed  as  a  portion  to  his  daughter  the 
to  B.of<£4000,  Defendant,  Elizabeth  Acton,  .£12000,  and  to  his  niece 
the  latter  sum  Isabella  Acton  .£4000,  directing  that  the  said  sum  of 
directed  to  be  ^54000  should  be  paid  out  of  the  money  in  his  banker's 
paid  out  of  ^^  ^gjj^^g  Yiands  in  England. 
money  in  the 

*°     ^,     ®  At  the  time  of  the  testator's  death,  there  was  a  sum 

,     ,      .         'of  money  in  the  hands  of  his  accent,  exceeding  the  sum 
At  the  time  of     ^^      ^     ^        ,        ,    ,  ri-  1 

tat    •  d    th  ^*  ^4000;  but  the  whole  amount  of  his  personal  pro- 
there  was  asuf.  P^^^^'  ^^^^  payment  of  debts  and  specific  legacies  given 
ficient  fund  in    ^y  ^^^  '*^^''»  ^^  ^^^  suflScient  to  discharge  both  the 
the  aeent's         legacies  mentioned  in  the  codicil, 
hands  to  answer 

this  legacy;  but      "The   question   was,  whether  the  legacy  of  ^4000 
the  general  as-  ought  to  be  paid  in  full,  or  whether  the  fund  in  the 
sets  did  not  ex-  hands  of  the  executors  ought  to  be  apportioned  be- 
tendtothepay-  tween  the  two  legatees  named  m  the  codiciL 
mentofboth. 

Legatee  of  the      Heald,  for  the  Defendant,  Elizabeth,  relied  on   the 
£4000  held  en-  distinction  taken  in  the  case  of  The  Attorney  General 
tilled  to  be  paid  y  Parkin  (a),  between  the  gift  of  a  sum  due  on  a  given 
Dy  pnonty.        security,  or  out  of  a  particular  fund,  and  the  gift  of  the 
security  or  fund  itself;  a  distinction  which,  though  over- 
ruled by  Lord  Thurlao)  in  AsJiburner  v.  M^Guzrc  (6), 
has  been  again  made,  and  fully  recognised,  in  the  later 
cases  (c).     Suppose  the  agent  in  this  case  had  been  a 
bankrupt;  it  is  not  to  be  imagined  that  the  testator 

(a)  Amb.  566.  4  Ves.  748.    Fry)sr  v.  Mor-- 

{b)  2  Bro.  108.  ris,  9  Ves.  360.  and  see  GiU 

(c)  Roberts  v.  Pococke,  4  laume  v.  Adderley,    15  Ves. 

Ves.  150.     Kirby  v.  Potter^  584. 
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meant  the  legacy  to  depend  upon  such  a  contingency. 
He  could  not  have  intended  that  it  should  be  altogether 
lost,  provided  there  was  no  fund  in  the  hands  of  his 
banker  or  agent  to  answer  it.  Then,  if  this  legatee 
would  have  had  the  benefit,  in  the  case  supposed,  of 
such  a  construction  as  that  the  legacy  is  not  specific, 
but  general,  it  is  but  fidr  that,  in  the  case  which  has 
actually  happened,  she  should  incur  a  diminution  in 
proportion  to  the  other  general  legatees. 
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ACTOK 

V. 
ACTOM. 


7%e  Master  tftke  Rolls. 

This  is  a  question  of  priority,  not  of  ademption. 
No  other  legatee  can  have  any  right  to  the  fund  so 
appropriated  till  after  payment  of  the  <£4<000.  That 
l^acy  must  therefore  be  paid  in  full  out  of  the  money 
r^Mxrted  to  be  in  the  agent's  hands  at  the  time  of  the 
death  of  the  testator. 


LEWIS  V.  LOXAM(a). 


Rolls. 
Feb.  19. 


QUSANNAH   Gordorij    seised    in    fee   of  certain      Upon  refer- 

premises,   conveyed    them    to    the   Defendant  in  ence  to  the 

trnst  to  sell  for  the  payment  of  her  debts,  and  with  or  Master  as  to 

without  her  consent;  his  receipts  to  be  a  discharge  to  *®  *^^®>  *  '^®" 

the  purchaser.  P^'^  ^*^  ^-  ^• 

with  the  con- 

currence  of  C 

D.,  &c  can  make  a  good  title  is  an  excess  of  his  authority,  being  a  report 

upoii  the  conveyance  rather  than  upon  the  fact,  title  or  not.  Parties  therefore 

itanng  omitted  to  take  exceptions  to  it  are  not  concluded  by  its  confirmation. 

(a)  FsX  Relatione^ 

Na 
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J4OXAU' 


The  Defendant  agreed  to  sell  the  premises  to  the 
Plaintiff;  but,  previously  to  the  completion  of  the 
agreement,  Susannah  Gordon  quarrelled  with  the  De- 
fendant, and  filed  a  bill  against  him  tJb  set  aside  her 
conveyance  to  him,  alleging  that  h  was  obtained  im- 
properly, and  had  been  intended  to  be  merely  a  con- 
ditional, not  an  absolute  conveyance.  That  bill  was 
dismissed  for  want  of  prosecution.  Under  these  cir- 
cumstances, the  Defendant  hesitatmg  to  perform  tlie 
agreement  with  the  Plaintiff,  the  latter  instituted  the 
present  suit  for  a  specific  performance ;  and  a  reference 
was  made  to  the  Master  upon  the  title. 


The  Master  reported  that,  with  the  concurrence  of 
Susannah  Gordon,  and  not  without,  the  Defendant 
could  make  a  good  title.  This  report  was  not  ex- 
cepted to,  and  was  confirmed. 

The  cause  now  came  on  upon  that  report  The 
t^laintiff"  pressed  for  a  decree  that  the  Defendant 
should  procure  the  concurrence  of  Susannah  Gordopiy 
or,  in  default  of  such  concurrence,  that  the  bill  might 
stand  dismissed,  and  the  Defendant  pay  the  costs  of 
the  proceedings.  For  the  Defendant,  it  was  contended 
that  the  question  of  title  was  still  untouched,  and  that 
the  Master's  report  was  a  mere  nullity ;  his  authority 
under  the  reference  being  merely  to  say  aye  or  no  to 
the  title,  whereas  he  had  reported  upon  the  convey- 
ance^ and  the  necessary  parties  to  it ;  that,  having  ex- 
ceeded his  authority,  the  Defendant  was  not  bound  to 
take  exceptions  to  the  report,  nor  could  be  prejudiced 
by  an  omission  to  do  so;  and  that  the  Plaintiff  could 
therefore  only  take  the  usual  decree  for  a  specific 
performance. 


Sir  Sa$iml  JRomil^  and  Wilson^  for  the  Plaintiff. 


CASES  IN  CHANCERY. 
Be^/o»  and  Eose^  for  the  Defendant 

7%e  MAflTBB  of  the  Rolls 

Inclined  to  this  view  of  the  case ;  but,  as  the  point 
wss  new,  and  of  importance,  thought  it  better  to  raise 
it  on  a  special  application,  either  by  petition  or  motion 
for  a  reference  to  the  Master  to  review  the  matters  re- 
ferred to  him* 

The  cause  was  ordered  to  stand  over  with  liberty  to 
make  sndi  applicadon. 
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Lewis 

V. 
LOXAM. 


POLLOCK  and  Wife  v.  CROFT  and  Another. 


Rolls* 
Feb.  19. 


T   lEUTENANT  Victor  Fielding,  by  his  will,  gave      Bequest  of 

^  and  bequeathed  to  his   mother,  Maty  Magdalen  personal  estate 

WiUiamsy  (since   deceased)    the   rents,   interest,  divi-  to  A.f  provided 

dends,  and  annual  proceeds  of  all  his  estate  and  effects  she  marry  with 

whatsoever  for  her  life,  and,  from  and  after  her  de-  *«  consent  of 

cease,  he  gave,  devised  and  bequeathed  all  his  estates  ^'^but,  if  she 

«  Leicestershire,  and  his  house  in  Harley-street,  and  »nw^  without 

all  his  personal  estate  whatsoever  and  wheresoever,  to   ^   consent, 

liie  Drfendant  Croft,    his   executors,    administrators, 

_j      .  ,  .  .  general  permis- 

m  assigns,  upon  trtlst  to  pay  the  rents,  issues,  mter*    .       . 

^dividends,  and  ftfinual  proceeds  thereof  to  his  sister,  ^   ^      . 

Jfciy  Vietarine  Fielding  (the  Plaintiff),  so  long  as  she  ^^  twenty. 

ihoiiki  continue  single  and  unmarried,  to  and  for  her  ^^^  to  contract 

marriage  as  she 
Bight  think  fit,  and  subsequent  approbation  of  a  marriage  contracted  under 
^^  general  permission  without  his  knowledge,  held  a  sufficient  compliance 
^  the  requisition. 
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Pollock 
Croft. 


own  proper  use  and  benefit ;  and,  in  case  she  shonld 
marry  with  the  consent  of  his  said  mother  in  writing 
under  her  hand,  or,  after  the  decease  of  his  said  mo- 
ther, with  the  consent  of  Crofts  then  from  and  after  such 
marriage  with  such  consent  as  aforesaid,  and  from  and 
aft:er  the  decease   of  his   said  mother,  upon  trust  to 
convey  and  assign  the  said  estate  in  Leicestershire^  and 
his  said  house  in  Harley^treet^  and  the  residue  of  his 
estate  arid  effects,  unto  the  said  Plaintiff,  her  heirs, 
executors,  administrators,  and  assigns,  absolutely  for 
ever ;  but  if  she  (the  said  Plaintiff)  should  depart  this 
life  without  having  been  married  with  such  consent  as 
aforesaid,  or  should  marry  without  such  consent   as 
before  is  made  requisite,  then,  from  and  after  her  death 
or  marriage  without  such  consent  as  aforesaid,  and  also 
from  and  after  the  death  of  his  said  mother,  upon  trust 
to  assign  the  said  house  in  Harley-'Street  to  his  brother 
Hugh  Huntley  Fitzroy  (another  Defendant),  his  exe- 
cutors,  administrators,  and   assigns    absolutely;    and 
he  appointed  the  Defendant  Croft  executor  of  his  will, 
who  afterwards  duly  proved  the  same. 


The  testator  left  no  real  estate,  nor  any  residuary 
personal  estate,  except  the  house  in  Harley-street 
mentioned  in  the  will,  which  was  leasehold,  and  which 
was  sold  by  the  executor  for  payment  of  his  debts,  and 
the  surplus  invested  by  him  in  the  ftmds. 


The  testator's  mother  died  in  1812,  leaving  the 
Plaintiff,  Maty  Victorine  Fielding^  unmatrf^  who 
thereupon  became  entitled  to  the  interest  of  the  secu* 
rities  on  which  the  said  surplus  had  been  so  invested  i 
and  who,  (as  the  bill  stated)  having  attained  her  age 
of  twenty-one  years,  was  permitted  and  allowed  by  the 
Defendant  Crqfl^  after  the  death  of  her  mother,  tc 
contract  marriage  as  she  might  think  fit,  without  anj 
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Testrictipii  being  imposed  on  her  in  respect  thereof  by 
the  said  Defendant,  and  without  his  requiring  her,  the 
saul  Plaintiff,  to  apply' to  him  for  his  consent  in  any 
particular  instance,  he,  instead  of  sudi  particular  con- 
senty  consenting  generally  to  her  manying  whom  she 
might  think  fit,  relying  upon  her  own  discretion  as  to 
the  choice  she  might  make. 

The  bill  further  stated  that,  having  such  general 
consent  as  aforesaid,  and  conceiving  the  same  was  a 
sufficient  consent  for  the  purpose  of  satisfying  the  terms 
of  the  will  and  the  intention  of  the  testator,  she,  the 
said  Plaintifl^  on  the  29th  of  June  1814,  intermarried 
with  the  Plaintiff  Hi^h  Pollock ;  and  insisting  that, 
having  so  married,  she  became  absolutely  entitled  to 
the  surplus  monies  so  invested  as  aforesaid,^  prayed  a 
declaration  and  transfer  accordingly^ 

The  Defendant  Crofts  by  his  answer,  said  that,  the 
Piabtiff  having  attained  her  age  of  twenty-one  years 
in  her  mother's  lifetime^  he  (the  Defendant)  did  not 
impose  any  restriction  upon  her  as  to  her  contracting 
marriage,  but  permitted  her  to  use  her  own  discretion, 
Dot  intending  to  oppose  any  match  she  might  think 
proper  to  make,  unless  the  same  should  be  so  ex- 
tremely objectionable  as  he  might  conceive  his  duty 
absolutely  compelled  him  to  endeavour  to  prevent ; 
and  that,  not  having  apprehended  that  she  would 
marry  improperly,  he  so  far  consented  generally  to  her 
marrying  according  to  her  own  discretion  as  not  to 
lecjuire  from  her  to  ask  his  previous  consent  He  fur- 
ther said  that  he  had  not,  nor  ever  had,  any  objection 
to  the  marriage  in  question,  and  that  he  should  have 
given  his  previous  consent  thereto,  if  such  consent  had 
been  required  by  her  the  said  Plaintiff,  and  which  con- 
leut  was  not  required  upon  the  presumptioni  as  he  ap- 


1816. 


Pollock 
Crovt« 
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prehended,  that  the  same  was  not  necessary  in  oonse* 
quence  of  such  general  consent  or  acquiescence  as 
aforesaid,  and  also  because  he  had  not  given  to  her  any 
intimation  of  the  necessity  of  ^iplying  for  any  furdier 
particular  consent,  or  that  he  expected  she  should  do  so. 

The  Defendant  Fitzroy,  an  infismt,  by  his  guardian, 
submitted  to  the  Court  whether  the  marriage  of  the 
Plaintiff  was  had  with  such  consent  as  is  required  by 
^he  testator's  will,  and,  if  not,  claimed  the  surplus 
monies  arising  from  the  sale  of  the  house  in  Harley^ 
street. 

FonblanquesjidHomey  for  the  Plaintiff, 


Said  that,  admitting  the  condition  in  this  case  to  be 
a  condition  precedent,  it  was  at  best  very  question* 
able  whether,  by  the  policy  of  the  law,  it  could  be  in- 
tended that  any  restriction  was  imposed  by  the  testator 
upon  the  Plaintiff  in  respect  of  marriage,  after  ahe 
should  have  attained  the  age  of  twenly-one ;  but,  if  it 
could  be  held  to  be  so  designed,  still  they  submitted 
that  there  had  been  such  a  consent,  in  this  case^  as 
to  satisfy  the  intention,  and  relied  on  the  distinction 
made  between  the  consent  required  to  be  given  by  the 
mother  and  that  required  to  be  ^ven  by  Croft  (the 
former  being  expressed  to  be  in  writing,  and  no  mode 
of  consent  whatever  being  pointed  out  as  to  the  latter) 
as  evidence  to  shew  that  in  the  one  case  the  testator 
meant  to  vest  a  more  absolute  authority  thmi  in  the 
other ;  and  that,  in  the  latter,  he^ished  only  to  give 
such  a  controuling  power  to  his  executor  as  might 
prevent  the  Plaintiff  from  involving  herself  in  an  im- 
prudent match.  That,  in  order  to  give  e£fect  to  tfaia 
view  of  the  ease,  the  words  *<  wilkout  such  consent," 
xuHst  be  taken  to  mean  ^*  against  soeh  consent,"  there* 
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by  Irnnog  her  free  to  act,  oniess  pooUvely  pmhibited,  18I6« 

in  mj  {Murticukr  instano^  fSrom  aeliog.    And  thej  re*  Vd^V^^/ 

lied  en  Airie^Ofi  ▼.  Sbmphries  ia\  Kmpp  ▼.  J%«y  (ij^  Pollock 

and  UAgffHoT  ▼•  Drmihwtftfr  (c)i  m  anthorities  for  Crovt* 
this  view  of  the  queitioii. 

Cb«rfeRMy»for  the  Defendant  Cr^, 

BfiTcrred  to  lOaiey  v.  De$bcwome%  for  the  purpose  of 
submitting  that  a  declaration  might  be  aciade  in  the  pte* 
scat,  sunilar  to  the  one  which  appears  from  Lord  Hati^ 
Tod^B  note  to  have  been  introduced  in  that  case,  via. 
^  that,  under  all  the  circamstances,  the  marriage  oagfat 
to  be  considered  as  having  been  had  with  the  a|^|[Mt>bA- 
lion  and  consent  of  the  trustees  {d)\ 

Merioalef  for  the  deiiandant  Fiisnt^f 

Sobmitted  that  the  consent,  in  this  case»  was  re* 
quired  to  be  in  writing,  the  words  *<  such  consent  as 
aforesaid"  referring  to  the  mode  before  rebuked  in  the 
case  of  the  mother  consenting.  If  not*  then  he  coo* 
tended  that  the  general  permission  given  by  Q^  waa 
no  consent,  but  an  abandonment  of  his  trust,  and  re- 
fened  to  Grojfdon  v.  Hicks  (e),  aa  an  authority^  that 
in  eiecutor  invested  with  a  umilar  power,  and  re» 
Boandng  his  office^  does  not  thereby  divest  himself  of 
dus  peculiar  trust.  That  the  cases  dted  in  support  of 
tliis  general  consent^  and  many  more  which  might  be 
cited  to  similar  effect,  were  either  cases  of  implied  and 
^  consent,  which  ar^  according  to  what  is  said  in 
iiavey  V.  Jam  (/),  cases  of  such  a  natuve  <*as  where 

(a)  Amb.  ^K.  Lord  BuUcdeyt  10  Ves.  230, 

W  Amb.  662.  p.  2^1. 

(0  2  Yes.  and  B.  225*  [e)  2  Atk«  16.  p.  19. 

W  Vkl    Diuhmod,    v.  (/)  1  AtL  S75. 
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Pollock 

v. 

Cb07T. 


the  father  has  made'  the  marriage  himself/'  amounting 
to  this,  that  there  has  been  encouragement,  or  at  least 
no  discouragement,   together  with  actual  privity   or 
knowledge,  of  the  particular  match  in  question  (a),  or 
else,  where  the  Consent  once  given  has  been  subse- 
quently vdthdrawn,  as  in  UAguilar  v.   Drinhoater  j 
or  they  were  cases  of  consent  given  after  the  marriage, 
as  indeed  it  had  been  in  the  present  instance ;    but 
then  such  subsequent  consent  had  been  held  to  be  valid, 
either  there  being  no  limitation  over,  and  the  restric- 
tion being  therefore  held  to  be  merely  in  terrorem  and 
void  (&),  or  on  account  of  some  peculiar  circumstances, 
not  to  be  found  in  the  present  case,  as  that  the  testa- 
tor was  a  parent,  or  in  loco  pareniiSf   and  therefore 
bound  to   make  a  provision  for  a  child  who  would 
otherwise  be  left  portionless  {c).    That  the  present 
case  was   clearly  distinguishable  from  all  these,    the 
marriage  having  been  entered  into  without  the  privity 
of  the  person  whose  consent  was  required,  there  being 
a  limitation  over,  and  that  to  a  person  in  an  equal  de- 
gree of  relationship  to  the  testator  with  the  Plaintifi^ 
and  the  testator  himself  neither  being  a  parent,  nor 
in  loco  parentis^   there  being  no  suggestion  that    the 
Plaintiff  would  be  left  portionless,  but  for  the  provi- 
sion he  made  for  her.     That,  on  the  point  of  subse- 
quent  approbation  being  at  all  available  in  a    case 
where  the  consent  is  made  a  condition  precedent.  Lord 
Hardmcke  had  expressed  a    considerable    degree  of 
doubt,   in  the  case  of  Berkley  v.    Ryder    {d)f   even 


(a)  Meigret  v.  Mesgret^  2 
Vera.  580.  Daley  v.  Des- 
bouverie,  2  Atk.  261.  Camp- 
bell  V.  Lord  Nettervillef  3 
Ves.  534.  Lord  Strange  v. 
Smith,  Amh.  ^S.Dashxjoood\. 


{b)  Reynish  v.  Martin,  3 
Atk.  S30.  Mercer  v.  Hall, 
4i  Bro.  326|  &c. 

(c)  Burleton  v.  Humphricsy 
Amb.  256.  Knapp  v.  Noyesy 
Amb.  662. 


Ld.Bulk€ley,  10 Ves.  230,  &c.         (d)  2  Ves.  553. 
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tlioagli  ihe  words  there  used  were  <<  consent  and  ap-  1816 

probadon,"  not  consent  only,  and  it  being  the  case  too 
ofa  person  in  loco  parentis* 


Pollock 
Cboft. 


FofManquCf  in  reply, 

Rested  apon  the  general  disposition  of  the  Courts 
to  &¥oar  the  slightest  circumstances  on  which  a  con- 
sent may  be  raised,  especially  where  no  particular 
mode  of  giving  the  consent  is  pointed  out  by  the  tes- 
tator, wlio^  in  such  cases,  appears  to  intend  no  more 
than  to  constitute  a  person  as  guardian,  so  to  watch 
over  the  conduct  of  his  ward  as  to  prevent  her  firom 
contracting  an  improper  or  prgudicial  alliance,  and 
mentioned  the  late  case  of  Goldsmid  v.  Goldsmid  (a), 
which  had  not  before  been  cited. 

The  Master  of  the  Rolls 

Took  time  to  look  into  the  cases,  and,  some  days 
afterwards,  expressed  his  opinion  that  the  consent  ap- 
pearing by  the  Defendant  CrofC^  answer  to  have  been 
given  in  this  case  was  a  su£Scient  consent,  provided  it 
were  made  to  i^pear  properly  in  evidence,  but  that 
answer  could  not  be  read  for  such  purpose  against 
the  infant ;  and  directed  a  reference  to  the  Master,  to 
enquire 'whether  any,  and  what  consent  was  given  by 
the  Defendant  Crafty  to  the  marriage  between  the 
Pla]nti£&,  with  liberty  to  report  the  special  circum- 
stances ;  and  for  such  purpose  all  necessary  parties  to 
be  examined  (6). 

(a)  Cooper,  225.  note  q.     See  also,  Sanders's 

(h)  See  on  the  subject  of  Atkyns,  Vol.  I.  p.  381,  note 

conditions    of  marriage^    1  (1),  and  VoL  11.  p.  265,  note 

Fonbl.  Treat,  on  Equity,  255,  ( 1 ). 
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JV6.^4.  Ex  parte  ROSCOE  in  the  Matter  of 

SERGENFRY(a), 


A  person  at-  ripHE  petition,  by  the  assignees  of  a  bankrupt,  al- 
tendiDg  Com-      1  j^g^j  ^Yi2X  the  bankrupt,  previously  to  his  bank- 
missioners  or    pyp^^y^  i^^^j  xavAe  improper  transfers  of  his  property  to 
,   .      ^    •    A^^^  relations,  and,  amongst  others,  to  WwraU^  whom 
,  the  assignees  summoned  accordingly  before  the  Com- 

Dcrtvofth  missioners.  Worrall  attended  pursuant  to  the  sum- 
bankrupt  is  not  "^^^^>  ^"*  demurred  to  his  examination  unless  his  ex- 
entitled  to  have  P^nses  of  travelling  from  Liverpool  (the  place  of  his  re- 
his  expences  sidcnce),  of  his  stay  in  town,  and  of  his  return  home^ 
paid  or  ascer-  were  previously  paid, 
tained  till  his 

examination  is  The  assignees  offered  to  pay  suph  expenses  as  the 
concluded.  Commissioners,  after  the  examination,  should  think 
reasonable.  The  Commissioners,  however,  thought  that 
the  expenses  ought  to  be  paid  in  the  first  instance;  and, 
assessing  them  at  i£25,  they  made  a  minute  on  die  pro- 
ceedings, that  that  sum  ought  to  be  paid  to  Worrall 
previously  to  his  examination. 

The  assignees  appealed  from  this  decision,  and,  un- 
dertaking to  pay  whatever  the  Commissioners  should, 
after  the  examination,  reasonably  adjudge,  prayed  that 
the  minute  might  be  expunged,  and  the  Commissioners 
directed  forthwith  to  proceed  with  the  examination. 

Sir  Samuel  Romilly  and  Montagu^  in  support  of 
the  petition. 

This  question  depends  entirely  upon  the  constriic- 

(aj  Ex  Rdatione* 
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%toD  of  a  statute,  in  which  the  party  summoned  is  con*         ldl6. 
sidered,  not  as  a  witness,  but  as  one  who  has  embeaszled       ^"^^^^^ 
the  property  of  the  bankrupt.    All  analogy,  therefore,       Ro»sob 
from  the  practice  of  law  in  regard  to  witnesses  is  ini^  in  the  Matter  of 
plicable.    Bfl%e  v.  Gressley  (a),  £r  parte  Benson  {b\   SaawNFBY. 
OiOet  y.  JMears  (c). 

HaH  and  CuUen. 

He  statute  {d)  leaves  this  to  the  discretion  of  the 
Commissioners,  To  say  that  they  must  withhold  the 
expenses  until  the  result  of  the  examination  be  ascer- 
tained, is  to  say,  what  the  Legislature  has  not  said,  that 
the  expenses  of  the  par^  summoned  ar6  to  depend 
iqpon  his  conduct.  Inm^ediately  ^pon  the  party  pre- 
senting himself  before  the  Commissioners,  his  rij^ht  to* 
bis  eipenses  attaches.  At  law,  the  witness  has  his 
remedy  against  the  one^  of  two  litigants,  who  exacts 
his  attendance.  In  these  examinations,  there  are  na 
litigants;  the  reimbursement  is  entirely  dependent  on 
the  Commissiwers. 

The  Lord  Chancellor. 

However  unreasonable  it  omy  be,  that  a  person  put 
to  the  inconrenience  and  expense  of  attending  for  ex:-. 
smination  before  the  Commissioners  should  not  have  a 
source  from  which  to  derive  his  reimbursemen;t,  this  is 
a  ({uestion  with  whiqh  I  bav^e  not^Qg  ^  ^* 

The  point  to  be  considered  is,  how  far  the  LegislatlM^ 
kas  provided  for  that  reimbursement.  Upon  the  sub- 
ject of  costs  little  is  to  be  coUeptisd.    The  pe^itiopijing 

(a)  8  East,  S19.  (c>  13  East,  15. 

(6)  2  Rose, 75.  {d)  1  Jac,  I,  c.  15.  §  IK 
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1816.         creditor  is  expressly  liable  for  the  costs  of  prosecuting 
^^^"^^"^       the  commission  up  to  the  choice  of  assignees.    At  the 
RoscoB       <5hoice  of  assignees,  those  costs  are  directed  to  be  as- 
IntbeMatterof  certained,  and  the  petitioning  creditor  to  be  repaid  by 
Sbrgsnfry*   ^e  assignees  out  of  the  first  funds  which  shall  come  to 
their  hands.     If  those  funds  should  be   insufficient,  no 
provision  is  made  for  the   contribution  of  creditors  : 
the  petitioning  creditor  must  pay  them  himself.     For 
the  costs  of  witnesses  no  provision  is  made^  except  by 
that  single  clause  of  the  statute  (a),  (if  they  can  be  con- 
sidered as  provided  for  by  that  clause,)  or  in  conse- 
quence of  an  implied  obligation  on  those,  who,  requir- 
ing their  testimony,    have   exacted   their  attendance. 
Under  the  statute,  the  burthen  is  not  thrown  upon  the 
assignees,  but  expressly  on  the  creditors,  to  be  rateably 
borne  by  them  according  to  the  proportion  of  each  of 
their  several  debts.    It  is  true  that  the  objection  does 
not  directly  present  itself  in  this  case.     The  petitioner, 
as  the  assignee,  has  undertaken  to  pay  all  reasonable 
charges.     It  remains,  therefore,  only  to  be  conndered 
to  what  species  of  witnesses,  (for  it  is  only  to  <*  such 
witnesses''  as  the  section  provides  for,)  the  remedy  is 
applicable. 

The  statute  of  Elizabeth  {b)  empowers  the  Conunis- 
doners  to  call  before  them  all  persons  known,  or  sus- 
pected, to  have  the  property  of  the  bankrupt  in  their 
possession,  or  to  be  indebted  to  his  estate,  and  to  ex- 
amine such  persons  on  oath.  This  authority  is  con- 
fined to  persons  of  that  class  and  within  that  de- 
scription. 

That  statute  was  found  to  be  inefficient  for  its  object^ 
nor  can  a  better  explanation  be  given  of  its  inefficiency 

(a)  1  Jac.  I.  c.  15.  §  11.  (i)  13  Eliz.  c.  7.  s.  5. 
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than  the  subsequent  proTisions  of  the  statute  oi  James.         1816. 
Still,  however,  the  eleventh  section  of  the  last-mentioned       ^*^V^ 
statote  is,  as  the  clause  in  the  ISth  of  Elizabeth  bad       ^^^l 
been,  directed  against  persons  known,  supposed,  or  la  the  Matter  of 
suspected,  to  hav^  or  detain,  the  bankrupts  property,    Sbrgbnvry. 
OT  to  be  indebted  to  him,  or  for  his  benefit    Is  the 
coDstraction  of  a  statute^  contemplating  persons  thus 
diaracterized,  to  be  governed  by  analogy  to  the  rule 
whidi  the  law  has  established  for  the  indenmity  of 
witnesses   in  ordinary  litigation?    Certainly  not    A 
witness  in  a  civil  suit  may  insist  upon  having  his  ex- 
penses paid  before  he  comes  to  the  trial.    Attending 
lie  may  refiise  to  give  his  evidence  until  his  expenses 
shall  have  been  paid  to  him;  and,  having  refused  to 
give  his  evidence  unless  that  preliminary  step  was  com- 
plied with,  he  may,  although  never  examined,  main- 
tab  an  action  for  the  expenses  he  has  incurred  in 
obeying  the  subpcena,  a  proposition  which  I  should 
have  hesitated  to  advance,  without  the  authority  of  the 
case  adduced  in  support  of  it  (a). 

Between  a  vntness  at  law,  and  a  person  attending  on 
the  examination  of  Commissioners  under  this  statute, 
there  is  a  material  difference.  It  has  been  held,  over 
and  over  again,  both  here  and  elsewhere,  4hat  the  latter 
is  bound  to  attend,  although  his  expenses  should  not 
have  been  tendered  to  him  (&). 

The  whole  scope  of  the  act  contemplates,  not  a  wit- 
ness, but  a  person  suspected;  and  although  the  latter 
clause  adopts  the  word  **  witness,"  yet  strictly  he  is 
not  a  witness  till  he  has  been  examined.  It  seems  to 
me  to  be  a  rule  most  consistent  with  the  Act  of  Par- 
te) Haliet  V.  Mears,  ubi  Rose,  75,  Battye  v.  Gres-^ 
supra.  %,  8  East^  319. 

{h)  Ex  parte  Benson^  2 
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18)6.'        liainent  and  with  ju$tke  thot  the  costs  shoold  be  ascer- 

^"^'^^"'^^       tainedy  after  the  exaadikatioti^  rather   than  before   it« 

Roscoir       '^^  '^^^^  ^  ^^  extminatioa  will  afford  a  clear  view 

In  ^]li«tt«rof  of  what  the  party  escamioed  as  a  witness  is  entitled  in 

SsaeBNFaY.    point  of  expense  to  be  reimbursed.    An  adjoummentf 

for  example^  might  unexpectedly  be  made  from  time 

to  time^  and  from  meetiRg  to  meeting,  without  taking 

which  into  consideratiOD»  it  would  be  impossible  cor- 

sectly  to  ascertain  the  expenses  eundo,   redeundor   el 

morand^.    Again,  put  the  ease  that  a  person  so  to  be 

exaodned  had  concealed  <£  1 00  of  the  bankrupt's  estate ; 

would  It  sot  be  a  matter  of  regret  that  the  assignees 

hady  aa  a  condition  precedent  to  his  examination,  beea 

obliged  to  pay  a  sum  of  money  to  a  person  who  had 

thus  anticipated  his  own  re-fMiyment?  The  policy  of 

the  statute  requires  that  the  examination  should  be 

first  ceachided.    It  is  unnecessary  to  make  any  order ; 

beii^  enou|^^  with  these  observationsi  to  kare  the 

to  the  reconsideratiim  of  the  Commiasioners. 
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BOOTLE  V.  BLUNDELL.  JVor.  24, 26,27. 

UENBY  BLUNDELL,   Esq.    of  Ince  Blun^     "Ino'-'le'to 
jn  ,  „  ^  .  J    Lf    tiT'ii  exonerate  the 

M,  in  the  county  of  Lancaster,  made  bU  WUl    ^^^^  ^^^ 

dated  Uih  of  My,  1809,  as  foUow« :-  ^^^^  ^^  p^^ 

ment  of  debts, 
«  Rret,  I  direct  ray  Funeral  Expences  to  be  Paid,      ^j^^  ^jj  ^^^ 

contain  express 
"  I  pve  and  bequeath  to  my  son  Charles  Robert  ^^^^^  ^^^  ^i^^^ 

fiwttfca,   and   my    daughters    Catherine    Stonor   and  pyrpogg^  or  a 
tHuibeth  Tempesty  the  sum  of  <£SO0O  each,  to  be  paid  clear  manifest- 
to  them  respectively)  by  my  executors,  as  soon  as  con-  ed  intention ;  a 
Teniently  may  be  after  my  decease ;  and  if  my  daugh-  declaration 
ten,  or  either  of  them,  should  happen  to  be  dead,  it  jdaiuy  ox^  neces- 
B  my  will  that  the  legacies,  or  legacy  of  such  so  dying,  wry  inference^ 
slwdd,  go  to  their  or  her  children  respectively,  in  man-  tantamount  to 
Q  express  words." 
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1815.         ner  hereinafter  mentioned  as  to  my  other  bequests  to 

them,  equally,  share  and  share  alike. 
Boo;rLE 

V. 

Blumdell.        **  And  I  do  hereby  direct  that  my  said  funeral  ex- 

''  It  is  impos-  pences  and  legacies  shall  be  paid  out  of  such  monies  as 
sible  to  define  I  may  have  by  me  at  the  time  of  my  decease,  either  at 
what  circum-  Ince  or  in  the  Liverpool  Bank ;  out  of  such  monies  as 
stances  will  be  shall  then  be  due  to  me  from  the  corporation  of  Ldver' 
sufficient  to  pool ;  and  out  of  such  rents  or  fines  as  sliall  then  be 
shew  this  in-  Jug  ^q  ^le. 
tention,  which 

must  arise,  in         «  f^^^  j  ^^^  ^^   bequeath   the  surplus  to  arise 

every  case,        therefrom,  after  payment  of  the  said  funeral  expences 

and  legacies,  unto  my  said  son  and  daughters,  share 

.jl  M ,  V  and  share  alike,  or  the  issue  of  either  or  both  of  my 

It  is  not  re-  ^^'^  daughters,  in  case  of  her  or  their  dying  before 
quired  that  the  ™^'  ^^  aforesaid,  as  to  their  shares  respectively.  And 
intention 

should  be  so  manifested  as  that  all  persons  osaaot  Aiil  to  agree  with  respect 
to  it;  but  so  as  to  convince  the  mind  pf  the  judge  deciding  the  par^cular 
question. 

It  must  be  an  intention,  not  only  to  charge  the  real  estate,  but  to  discharge 
the  personal. 

Circumstances  from  which  an  inference  his  been  ordinarily  raised,  as  that 
of  the  same  person  being  constituted  truMee  of  the  real  estate  and  executor ; 
the  personal  estate  being  given  as  a  residue,  or  as  personal  estate  generally, 
or  atfter  an  enumeration  of  particulars ;  the  residuary  legatee  being  also  de- 
visee of  the  real  estate,  or  of  part,  for  life,  or  otherwise,  &c. ;  are  circum- 
stances entitled  to  consideration  only  in  reference  to  the  context  of  every 
particular  will  in  which  they  occur. 

The  amount  of  the  personal  estate  is  not  a  circumstance  to  be  enquired 
into,  so  as  to  furnish  a  ground  for  construction.  ^ 

In  this  case,  the  personal  estate  was  declared  to  be  exonerated|  up«m  the 
particular  circumstances. 

(a)  1  Madd.  Princ.  and  Prac.  cyf  Chatie.  475. 
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it  is  ny  vill  that  these  bequests  to  my  said  deogliters 
shall  be  for  their  respective  sole  use,  and  not  siAjfecC 
to  the  <x>ntroul,  debts,  or  engagements,  of  their  hus- 
imdt ;  and  that  their  aole  receipts  shall  be  sufficient 
dischaiges  to  my  said  executors  therefrom. 

^  I  hereby  declare  that  I  have  already  disposed  of 
certain  sums  of  mon^,  and  securities  for  money  sifhich 
I  lat^  bad  by  me. 

**  I  give  and  devise  all  my  manors  or  lordships  of 
'  LoUt^  &G.  nnto  Edmard  WiWraham  Bootle^  Stephen 
Ta^foij  mamas  Stamor^  John  Stonor^  and  Thomas 
SUgamf^  their  executors,  administrator^,  and  assigns^ 
fisr  the  tenn  of  five  hundred  years,  to  commence  at  my 
decease,  without  impeachment  of  waste;  in  trust,  out 
of  the  rents  and  profits  of  the  said  premises,  to  pay 
my  debts,  and  also  all  such  annuities  or  legacies  as  are 
herdaafter  mentioned,  or  wJiich  I  may  hereafter  spe* 
dfy  in  any  codicil  or  instrument  in  writiog  under  my 
hand* 
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B00TI.X 
BLUNnsu* 


**  And,  in  the  first  place,  I  give  and  bequeath  unto 
cMfa  of  soy  grandchildren  now  living,  or  which  may 
hereafter  be  bom,  (being  the  issue  of  my  said  daughters 
by  their  now  husbands^)  £1000,  to  be  paid  into  the  hands 
cf  their  respective  fathers,  or  if  dead,  their  respective 
mothen,  whose  rece^ts  respectively  shall  be  sufficient 
discharges  to  my  said  trustees  for  the  same. 

^  Alao  to  each  of  my  said  trustees  ^£300  for  the 
tBOttUe  thej  wiU  have  in  my  a£Gurs. 

^  And,  upon  fiirther  trust,  to  pay  the  several  an<* 
Buides  hereinafter  mentioned,  which  I  give  and  de- 
^nte  to  the  seiwnd  persons  hereinafter  mentioned  re- 


iy6 


1815. 


BOOTLE 

•Blundell. 
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spectiTely,  during   tbeir   lives,   to   commence   at   my 
death.'* 

Then,  after  specifying  the  several  annuities  so  given, 

(among  the  rest,  one  of  £ to  his  housekeeper,  Mrs. 

AspinvxdU)  the  Testator  proceeded  :— 

<<  And  it  is  my  will  that  my  said  trustees  and  executors 
shall  not  be  answerable  or  accountable  for  any  losses  that 
may  happen  in  the  execution  of  this  my  will,  nor  for  the 
monies  or  securities  by  me  disposed  of;  and  that  if  they 
are  at  any  time  called  to  such  account,  or  sustain  any 
expences  in  respect  thereof,  the  same,  and  also  at  all 
events  all  other  their  costs  and  expences,  shall  stand 
charged  upon  my  aforesaid  manors  and  hereditaments, 
and  be  paid  out  of  the  rents  and  profits  thereo£ 

*^  And  it  is  also  my  will,  that,  so  soon  as  all  the 
trusts  of  the  said  term  of  five  hundred  years  shall  have 
been  satisfied,  and  all  the  charges  and  expences  inci- 
clent  thereto  shall  have  been  discharged,  the  remainder 
of  the  said  term  shall  thenceforth  cease ;  and,  afler  the 
determination  of  the  said  term,  and  subject  thereto, 
and  to  the  trusts  thereof,  then,  as  to  one  undivided 
moiety  of  my  aforesaid  manors,  &c.  I  give-  and  devise 
the  same  unto  and  to  the  use  of  my  said  daughter 
Catherine^  for  life,  without  impeachment  of  waste.'^ 
With  remainders  to  her  sons  and  daughters,  in  strict 
settlement.  And,  as  to  the  other  moiety,  the  Testator 
devised  the  same  in  like  manner  to  his  daughter  Elissa^ 
bethf  and  to  her  issue :  with  cross  remainders  as  to  each 
of  the  said  moieties;  and  with  a  power  for  every  suc- 
cessive tenant  for  life,  in  possession,  to  charge  the  re* 
spective  moieties  by  way  of  jointure. 

-  [The  Testator  then  appointed  a  certain  person  to  be 
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steward  and  ageut,  to  have  the  management  of  the  es-^ 
tales  comprised  in  the  said  terra  of  five  hundred  years, 
so  loDg  as  tlie  same  should  remain  in  the  hands  of 
his  said  trustees,  with  particular  directions  as  to  his 
salary  and  conduct ;  and  afterwards  proceeded  as  fol- 
lows : — '\ 
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*^  And  it  is  my  will,  that  as  soon  as  the  debts  hereby 
charged  on  my  said  estate,  and  the  legacies  or  sums  of 
money  hereby  given,  are  paid  and  satisfied,  and  as  soon 
as  such  satisfactory  security  shall  have  been  given  to 
my  said  trustees,  for  the  due  payment  of  the  said  an- 
nuities and  all  expences,  as  shall  satisfy  the  ^  said  an- 
noitanta,  and  when  all  expences  incurred  in  the  exe- 
cation  €)f  the  said  trusts,  respecting  the  said  term,  and 
of  this  will,  shall  be  fully  paid,  then  the  person  or  per- 
sons who  shall  at  that  time  be  next  entitled  to  the  same 
estates,  under  and  by  virtue  of  the  limitations  in  this 
my  wilt  contained,  shall  be  let  into  the  possession 
thereoC 


^  And  in  case  of  the  death  of  any  of  them  my  said 
trustees  of  the  said  term  of  five  hundred  years,  or  their 
bong  unwilling  to  act  or  proceed  in  the  execution  of 
any  of  the  trusts  aforesaid,  I  hereby  authorize  and  di- 
net  the  survivors  or  survivor  of  them,  or  such  of  them 
as  shall  be  willing  to  act,  to  nominate  and  appoint  any 
other  person  or  persons  they  or  he  may  think  proper, 
load  with  them  as  trustees  or  trustee;  and  I  desire 
■y  said  trustees,  who  may  be  unwilling  to  act,  to  re- 
lease and  assign  all  their  trust  estates  and  interest  to 
my  said  other  trustees  willing  to  execute  the  same, 
mid  my  new  trustee  or  trustees  to  be  appointed  as 
sfbresaid.  And  I  declare  it  to  be  my  will  that  such 
Bew  trustee  or  trustees  so  appointed  shall  be  as  effect 
tnally  invested  with  the  trusts  and  powers  mentioned  in 
tbis  Qiy  will,   as  if  they  or  he  had  been  originally 
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named  therein.  And  it  is  my  will  that  such  neir  trus- 
tee, so  to  be  appointed  as  aforesaid,  shall  be  allowed 
and  receive,  out  of  the  rents  and  profits  of  the  estates 
comprised  in  the  said  term  of  five  hundred  yean^  the 
sumof  j^SOO. 


*^  I  give  and  devise  the  one  half  of  the  manor  of 
Lffdiate,  purchased  by  me,  and  all  the  mesaoages, 
lands  and  hereditaments,  purchased  by  me  in  Ince 
Wundellj  &c.  or  elsewhere,  not  hereinbefore  disposed 
of,  and  also  the  liand-tax  purchased  by  me  therein^  and 
in  certain  parts  of  my  settled  estates,  unto  antft  to  die 
Qse  of  my  said  son  Charles  Robert  Blundell,  for  his 
life,  without  impeachment  of  waste,*'  with  several  re- 
mainders, and  with  an  ultimate  remaiiider,  <*  to  the  Bse 
of  the  person  or  persons  who  shal),  for  the  time  being, 
be  entitled  to  my  aforesaid  manors  and  estates  of 
Lostoclcy  8tc.  xmAet  the  limitations  in  this  my  will, 
and  for  the  like  estates,  and  subject  to  the  same- pro- 
visoes, restrictions  and  limitations,  as  the  same  shall 
stand  limited  by  virtue  thereof. 

<<  And  it  is  my  will  that  no  person,  tenant  for  life 
in  possession  of  any  of  my  aforesaid  manors,  half 
manor  and  hereditaments,  by  this  my  will  given  and 
devised,  for  the  time  being,  or  any  part  theree4^  shall 
have  power  to  grant  any  lease  of  the  same,  oar  any  part 
thereof,  for  any  life  or  lives,  nor  for  any  longer  term 
or  tertefs  than  for  seven  or  eleven  years,  under  the  best 
clear  yearly  rents  that  can  be  had  for  the  same^  snd  not 
upon  any  fine  or  fore-gift< 

<^  I  will  and  direct  that  all  my  pictures,^  drawing-books, 
prints,  statues-,  and  marbles  of  every  \snA  soever,  (ex- 
cept as  I  shall  he^inafter  give  and  dispense  ^)  shall  be 
held  and  enjoyed  by  my  said  son  during  his  natural 
life ;  and  after  his  decease  I  gi^  Ae  sani6>  to  tb«  first 
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soa  of  his  body  lawfully  iBsaing  who  shall  attain  his 
age  of  twenty<-oBe  yeai%  my  wish  and  intention  being 
that  my  said  pictures,  drawing-books,  prints,  statues 
and  maibles,  shall  be  considered  as  heir-looms,  and 
go  along  with  the  capital  messuage  called  Ince  Hall 
and  the  inheritance  thereof,  making  it  my  express  re- 
quest that  no  servant  be  at  any  time  permitted  to  take 
vails  or  donations  in  any  shape  for  shewing  the  same/' 
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Then,  after  devising  to  John  Talbot  all  his  interest 
in  certain  lead-mines  in  FlirUshiref  and  to  Mrs.  Mary 
AtpimstUl  his  honsekeeper  (also  an  annuitant  named  in 
the  S>nner  part  of  his  will,)  several  specific  articles  of 
famitore  and  other  things  which  he  directed  should  be 
removed  by  his  executors  as  soon  as  conveniendy  could 
bedooe,  at  the  expence  of  his  said  personal  estate,  and 
to  be  carefiilly  deposited  in  such  place  as  she  may  ap- 
point &r  that  purpose,  the  Testator  proceeded  as  follows: 

^  I  do  heiebygive  and  bequeath  to  my  said  son  the 
famitDre  of  my  said  houses  my  wines,  horses,  cattle 
and  carriages,  plate»  and  other  my  goods,  chattels 
and  personal  estate,  not  hereinbefore  specifically  dis- 
posed o^  ox  which  may  h^elJker  be  disposed  of  by  me/* 

And*  lastly,  after  ^ving  certain  recommendations  to 
Us  son  relative  to  the  allowance  of  salaries  and  wages 
to  his  jjgsDta  and  servants,  and  both  to  his  son  and  his 
tnsleea  relative  to  keeping  regular  accounts  of  the 
nots  and  profits,  and  of  the  expences  of  the  estates  de- 
vised lo  them  vespedively,  he  ocmdoded  in  the  foliow- 
iig  words: 


^  I  do  hereby  appoint  the  said  Edxvard  WiUnraham 
BooO^  SU]^i£n  TempM^  Thomas  Sionor^  John  Stonor^ 
Md  Tkamas  Bidgntof^  cMcntors  of  this  my  wilL 
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^*  And,  lastly,  it  is  my  will  that  immediately  after  my 
decease  my  said  executors  or  some  or  one  of  them  en- 
ter  my  dwelling-house  and  search  my  closets  and  pri- 
vate drawers,  and  take  into  their  custody  and  posses- 
sion all  my  monies  and  all  the  papers  there  found,  and 
that  they  destroy  all  such  letters  and  papers  as  are  of 
no  use,  and  as  they  may  think  I  wish  not  to  be  seen, 
and  that  no  other  person  be  allowed  to  look  at  any  of 
my  papers  or  intermeddle  therewith  until  my  said  ex- 
ecutors have  first  examined  the  same/' 


By  a  codicil  to  his  will,  dated  the  £5th  of  May^  18 10, 
after  noticing  the  devise  to  his  son  of  the  estate  atLy- 
diate^  the  Testator  proceeded  in  the  words  following : 


<<  And  whereas  attempts  may  be  made  to  set  aside 
and  invalidate  my  said  will,  or  some  of  the  dispoaitiohs 
thereby,  or  by  this  codicil  made  of  my  property  with 
intent  to  prevent  the  same  from  taking  effect  according 
to  my  intentions,  and  the  trustees  and  executors  in  my 
said  will  named,'  or  other  person  or  persons  in  whose 
favour  I  have  made  the  same^  may  incur  espences  ia 
supporting  my  said  will  and  the  dispositions  thereby 
made  of  my  property,  which  expences  it  is  my  will 
shall  be  charged  upon  and  paid  out  of  the  said  pur- 
chased half  manor  messuages,  lands,  hereditaments 
and  land-tax,  and  for  that  purpose  it  is  also  my  will 
that  the  several  uses  therein  limited  by  my  said  will 
shall  in  the  first  place  be  subject  to  and  charged  with 
the  payment  of  all  such  costs  and  expences  as  shall  be 
so  incurred,  and  also  to  the  term  of  years  hereby  ere* 
ated  for  securing  the  payment  of  the  same^  and  that 
such  costs  and  expences  shall  not  be  a  chaige  upon 
any  other  part  of  my  property,  notwithstanding  any 
thing  in  my  said  will  mentioned  to  the  contrary;  in 
order  to  effectuate  these  my  intentions,  I  do  by  this  my 
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oodieS  gWe  and  devise  the  berembefore  purchased  half 
maxKfr  messuages,  lands,  hereditaments,  and  land-tax, 
with  dieir  respective  appurtenances,  unto  Edward 
WUbraham  BootUj  Stephen  Tempest^  Thomas  SUmor^ 
John  StanoTj  and  Thomas  Bidgwayf  trustees  and  exe- 
cotors  named  in  niy  said  will,  their  executors,  admi- 
nistrators and  assigns,  for  the  term  of  1000  years,  to 
commence  at  my  decease,  without  impeachment  of 
waste,  in  trust  from  time  to  time  as  occasion  shall  re- 
quire by  sale^  lease,  or  mortgage,  of  all  or  any  part  of 
die  said  purchased  half  manor  messuages,  lands,  heredi- 
taments and  land-tax  hereby  devised  to  them  for  all  or 
any  part  of  the  said  term  of  1000  years,  or  by  and  out 
of  the  rents  and  profits  thereof,  or  by  such  other  means 
as  to  them  shall  seem  proper,  to  raise  from  time  to  time 
sudi  sum  and  sums  of  money  as  shall  be  sufficient  to 
pi^  all  costs  and  expences  which  shall  or  may  at  any 
lime  or  times  hereafter  be  incurred  or  paid  by  my  said 
trosteea  and  executors,  or.any  of  them,  dieir  or  any  of 
dieir  heirs,  executors  or  administrators,  or  by  any 
other  person  or  persons  in  whose  &YOur  I  have  by  my 
said  will  made  any  devise  limitation  or  bequest,  their 
heirs^  executors  or  administrators,  in  or  about  the  sop- . 
porting  and  defending  my  said  will  and  this  my  said 
oodidl  thereto,  or  any  devise,  limitation,  bequest,  clause^ 
matter  i^  thing  therein  respectively  contained." 
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By  the  Decree  made  by  the  Lord  Chancelhrf  on  the 
hearing  of  this  cause,  AprU  18, 1815,  it  was  declared  that 
die  legacies  of  <£3000  each  to  the  son  and  daughters  of 
the  testator,  and  also  his  funei^al  expences,  were  specific 
charges  upon  and  ought  to  be  paid  out  of  the  m<mies  at 
Istf  and  in  theUverpool  Bank,  and  what  was  due  to  the 
testator  from  the  corporation  of  Liverpool^  and  the 
amount  of  the  rents  and  fines  due  to  him  at  his  death ; 
the  snrpfais,  if  any^  to  be  considered  as  a  specific  be* 
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quest  to  tb«  said  son  and  dai^tert^  nhBxe  aad  sbare 
alike;  that  the  bequest  of  furniture^  &e.  together  with 
the  other  peisonal  eitate  not  specifically  diapoaed  o& 
was  not  to  be  conodered  a9  a  q>eci6c  bequest  to  the 
testator's  son  of  the  several  articles^  but  that  the  same 
farmed  a  part  of  the  general  residue ;  that  the  personal 
estate  not  specifically  bequeathed  was  the  primairy  fund 
finr  the  paj^nent  of  the  testator's  debts ;  and  that  the 
real  estates  comprised  in  the  term  of  500  years  limited 
by  the  testator's  will  upon  the  trusts  therein  mentioned 
for  the  paymait  of  his  debt%  were  only  liable  to  malce 
good  the  deficiency  of  such  residue. 


It  was  DOW  moved^  on  the  part  of  the  Defen&mt 
Ckarle$  Bcberi  BbindeU,  the  testatof^s  sod,  io  whom 
the  personal  estate  was  so  bequeatbedt  that  the  minutea 
of  the  decree  miglrt  be  varied  by  declaring  that  the  ea- 
tales  comprised  in  the  term  of  500  years  were  liable  in 
the  first  plaot  to  the  p^rinoit  of  the  testakoi's  debts^  m 
exesieration  of  the  personal  estate. 


ah  Samud  BamObf  and  BampeU^  m  suRport  of  tlie 
motion,  stated  the  qnostioa  to  be^  whether  the  testator 
bad  net  bequeathed  his  personal  estate  to  his  son  fived 
froin  his  debts,  unless  it  should  become  necessary  to  re* 
sort  to  it  on  fiiifaare  of  the  real  estate  ch«*ged  with  the 
payment  of  them ;  the  testator  having  by  his  will  direaed 
hia  fiineral  expences  and  the  kgacies  of  ^£3000  giwn 
to  his  son  and  each  of  his  Aii^hters  to  be  paid  out  of  a 
particular  land,  the  surpiaa  of  which  was  to  be  di* 
vidcd  aSMing  his  said  son  and  daughters ;  and  having 
created  «  term  of  500  years  out  of  the  estate  deviaed 
t»  his  dsMghters  fbr  the  ^ press  parpoae  of  paying  hii 
debts  and  general  kgacies ;  and,  lastly,  having  given 
all  Ua  perscmal  estate  not  befbm  specifically  devised, 
(eawuiSiwumg  Ae  psnnieiilafa  cf  iiWch  it  conalsted)  to 
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liu  Mm  absolutely  for  Us  own  vse.    Theyargoed  that 
the  teslBtor^s  inteiiticB  in  making  tUs  dispositiim  of  his 
propMj  -was  dear,  that  the  personid  estate  so  given 
rfiedd  be  exempt,  especiiffly  iaasnmcli  as  the  find  di- 
rected to  be  £Yided  among  his  son  and  daughters,  at 
ter  p^ment  of  fttneral  expences  and  the  <£8000  por- 
tions^ was  aBowed  on  all  sides  to  be  exempt;  and  said 
Aat  tliose  who  mMntained  the  contnlry  proportion 
would  have-  a  strange  hypothesis  f e  sopport^  namely, 
dmt  the  personal  estate  given  fo^  the  son,  though  con- 
sisting of  sfpeeiflc  articles^  was  so^  gvf en  aribject  to  the 
psrjtnent  of  debts'  and  Icgades,^  while  the  money  ftmd, 
thai  part  of  Ins  piwperty  whieh  would  be  first  ai^tkable 
to  die  pmrposo  ift  the  f  egolar  coarse  of  admiinsCration, 
was  meam  to  be  enmpt  from  itr    An  inference  was 
sko  drawn  from  the  mode  ef  expression  used  m  the 
bequest  of  the  pnrsonal  estate,  as  the  personal  estate 
(after  eDanlcfvtnig  particulars)  not  ie/ire  specifically  be- 
tjBwthedj  whiafa  was  asif  he  had  said,  I  now  speoiflcaliy 
beqneith  that  which  was  not  befiMre  spedflcally  bsk 
qoaathcd;  adding,  that  a  coaadefablestvesshadalanq^ 
been  laid  npoa  the  use  ov  omisrion  of  the  t^m  **  f  esa^ 
AatJ*    And  tihey  referred  to  th«  judgment  of  Lord  Ji^ 
vmieym  the  case  of  Burim  ^  KmaaUon  («> 
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Hmi  and  Home  for  the  PlaintiA  (the  tiaiteca  and 
saecatofa)  aligned  that  die  rale  of  tfce  Conl^  aa  laid 
imm  in  ail  the  saccessi^v  cases  frosa  Lord  !nuri0io*s 
dsdsien  in  Tie  Duke  ef  Anas^rr^  Mmferib)^  V^  the 
piesent  tune,  (namdy,  that  though  to*  exonarate  the 
pcrwnal  estate  M  ia  not  necessary  tbera  shosdd  be^  a» 
eipnsss  direction,,  yet  Aese  must  be  m  plain  domonstra^ 
iMn  of  ]nteati«n^>  roqaiaea  diat  there  shoaU   acol 


(a)  8  Ves.  107- 
109. 


See 


{b)  1  Bro.45K 
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merely  be  some  intimation  in  the  will  of  an  intention 
to  exonerate,  but  that  that  intimation  must  be  so  plain 
and  direct  as  not  by  possibility  to  be  mistaken;  and 
adverted  particularly  to  the  words  of  the  Master  cf  ike 
BoUs  in  his  judgment  on  the  case  of  Watsqn  v.  Brick'- 
wood  (a).    That  the  appointment  of  the  same  persons 
to  be  executors,  who  were  also  constituted  trustees  of 
the  500  years'  term,  was  a  strong  circumstance  to  shew 
that  the  term  so  given  was  only  meant  to  be  auxiliary 
to   the    peMonal    estate.    That,  although  something 
might  be  inferred  in  the  shape  of  intention,  from  the 
clause  directing  the  sum  of  £S00  to  be  raised  by  way 
of  legacy  out  of  the  rents  and  profits  of  the  devised 
estate  for  every  new  trustee  of  the  term  dT-  500  years 
to  be  substituted  in  the  place  of  trustees  djring  or  de- 
dining  to  act,  yet  it  was  not  such  plain  intention  as 
not  to  be  mistaken,  which  alone  suffices  to  exone- 
'rate.    Then,  with  regard  to  the  argument  from  the 
enumeration  of  articles  preceding  the  words  <<  personal 
estate^"  that  &lls  to  the  ground  when  it  is  compared 
with  the  clause  immediately  preceding,  in  which  the 
testator  has  already  severed  from  the  bulk  of  his  per- 
sonal estate  all  those  articles  which  are  most  valuable 
or  rare,  consisting  of  pictures,  statues,  marbles,  Sic. 
and,  by  the  very  care  which  he  takes  to  preserve  those 
articles  entire,  evinces  his  disposition  as  to  the  articles 
not  so  preserved,  that  they  should  go  and  be  consi- 
dered as  applicable  to  the  purposes  to  which  the  per- 
sonal estate  is  generaUy  applicable.    That  it  was  fur- 
ther evident,  the  testator  did  not  mean  that  bis  personal 
estate  should  be  freed  from  every  burthen,  by  his  hav« 
ing  directed  the  costs  attending  the  removal  of  the  ar- 
ticles given  to  Mrs.  AspitmaU  to  be  paid  out  of  the. 
personal  estate^   notwithstanding  he  had  just  before 


(a)  9  Ves.  447.  vide  p.  453. 
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created  tbe  term  of  500  years  for  the  purposes  in  the 
will  mentioned.  That  the  omission  of  tbe  word  ^'  re- 
sidoe^  is  nothing,  provided  the  words  used  amount  to 
a  general  description  of  personal  estate,  which  these 
woida  do,  the  enumeration  of  articles,  although  unne- 
oeasary,  being  only  to  distinguish  them  from  those  al- 
ready set  apart;  that  such  introductory  words  as  those 
used  to  precede  this  general  bequest  are  such  as  have 
oocorred  in  a  variety  of  cases  where  the  Court  has  held 
that  a  mere  enumeration  of  particulars  is  not  sufficient 
to  constitute  a  bequest  qiecific;  and  that  the  last 
daaae^  directing  the  executors  to  enter  his  dwelling- 
hoQie  and  search  his  drawers  and  closets,  and  take  into 
their  custody  all  tbe  money  they  may  find  there,  afibrds 
further  evidence  that  he  meant  all  those  monies  to  pass 
throng  their  hands,  as  executors,  and  to  be  applied 
in  the  r^ular  course  of  administration.  That  the  dr- 
cnmstances  firom  which  an  intention  to  exonerate 
mi|^t  have  been  inferred  ^in  Waison  v.  Bridbaooodf 
and  also  in  the  case  of  Taiit  v.  Lord  Nortkwick  (a), 
were  much  stronger  than  in  the  present;  diough  in  - 
the  one  case  the  present  Masier  of  the  Batls^  and  in 
the  other  the  Lord  Chancellor  Lo/ughborougK^  held 
that  the  personal  estate  was  not  exenlpt,  for  want  of 
that  plain  and  manifest  intention  which  alone  can  war* 
not  a  departure  from  the  general  rule* 


1815. 
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The  legacies  (with  the  exception  of  the  jfiSOOO  por- 
tions,) were  admitted  to  be  charged  on  the  tenn  of 
50O  years  as  a  speci^c  fund  for  the  payment  of  them. 
Bat  the  payment  of  the  debts  rests  altogether  on  a  dif- 
ferent basis ;  and  for  this  reason,  that  the  creation  of 
Ae  l^u:ies,  as  well  as  of  the  fiyid  for  the  payment  of 
them,  is  altogether  the  act  of  the  testator;  and,  if  there 


(o)  4  Ves.  616. 
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he  foand  sny  indieationi  bowev«r  expreBsed,  that,  die 
legacies  aliall  be  diargeable  on  a  partioular  fand, 
there  can  be  no  reason  for  resorting  to  any  other  fimd 
fer  the  payment.  But,  iridi  sespect  to  ddbts,  Ae  caae 
is  Afferent;  the  Court  there  dealing  with  a  ebai^ 
eKis^lJng  antecedent  to  and  independent  of  thp  miU, 
thrown  on  the  penonal  estate  by  the  regular  openmaon 
erf  law,  and  from  wUeb,  if  the  penonal  estate  is  to  4ie 
exonerated,  it  most  be  by  words  whfcii  •satisfy  the  Count 
that  suoh  was  the  intention  of  the  testator. 


It  was  then  wged  tiiat,  as  to  the  words  ^  not  before 
spec^cally  beqaeathed,**  the  natural  inference  to  1)e 
raised  from  them  was  dureody  the  reverse  of  that  nU 
tempted  to  be  estabfished ;  that,  in  this  case,  the  l^acj 
of  Jf3000  tothe  son  being  made  pi^abie  oat  of  a«pe> 
cific  fbnd  was  albsokitely  inconsistent  wiA  the  notion 
Aat  he  was  to  have  die  gener^  personal  estate  ako  na 
a  spe^e  legacy ;  that,  supposing  the  testator  intended 
fo  give  no  firetecdon  to  the  general  mass,  it  was  quite 
teasomMe  that  he  should  endeerour  to  protect  «  cer- 
tain pordon,  bnt  not  «o  if  the  intentien  was  divt  the 
wfhole  dhoutd  be  protected  ;  diat,  as  a  general  rirle, 
cases  cf  diis  description  are  not  to  tie  decided  by  mi- 
ntfte  verbid  criudsm  on  particular  ^Mnsages,  bnt  by  the 
intention  to  be  ce^Uected  from  the  udiole  will  taken  to- 
gether ;  and  that  particular  clauses,  though  they  might 
be  called  in  aid  of  the  general  intention,  coold  not  be 
resopled  to  for  thepurpose  of  piddng  oat  scHne  appa- 
rent meaning  adverse  to  the  construction  so  .esta« 
blidbed.  * 

Slakef  for  iDefendants  in  the  same  intereat  mA 
die  Plaindlis,    referred    to    Btytges   v.  Fkimps^}, 


(o)6Ves.567. 
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m  iqiport  of  llie  propoikkni)  tbmt  At  debts  Mid         ItU* 

kgaeiei)  in  this   oast^   stand  npcm  a  lotaUy  distinct 

feiBdstian,    legatest    daiming   only  under,  wbereas  ^ 

crafiton  daim  independently  o^  the  wilL    He  coo*    BjLramubii. 

fidsred  the  specific  beqoest  to  the  son  of  one^faird 

of  the  lesidoc  of  the  fimd  appiopriated  to  paynent  c£ 

tk  fitaeral  czpeoees  and  £SOM  portsaoa,  to  be  incea- 

astent  with  the  supposition  that  tise  genend  nesidiie 

«8B  to  pass  qiedfically  without  being  snbject  to  die 

payment  of  debts ;  fiir  that  the  residue  of  that  partL- 

cnkr  fimd  would  pass  in  the  general  msidue^  and  ao 

fliotive  could  therefore  be  assigned  for  the  teaser  be- 

fM8t|  except  that  the  testator  considered  Ae  genend 

iwAit  lisiUe  to  the  payment  of  ddits,  and  wished  to 

eujoerate  this  particolar  vesidue.    In  refcreoce  to  the 

peculiar  proviaion  of  the  codicil,  he  contended,  diat  if 

As  testator  had  intended  to  make  his  beifoest  «f  ikm 

peMaal  estate  spedflc  in  fiuronr  of  his  apUf  it  was  vat* 

tnval  to  sappeae  that  he  would  stii  hanre  charged  that 

iritk  the  peg^nient  of  the  costs  of  disputing  hk  will  in 

iwfeiaace  to  the  reid  estate  derised  So  his  son;  and 

tias,  from  Ins  not  haniag  done  so^  it  must  be  iaSemd^ 

tluit  he  did  not  consider  tha(t  bequest  as  spedfic;  and 

that  the  term  of  one  thousand  years,  vested  for  the  pur- 

poie  of  defiRaying  these  costs,  was  only  meant  to  be  in 

■d  of  the  personal  estate,  the  aame  not  being  bo* 

fisadMd  specifically. 

Bdl^  (for  the  other  |Mnrties  in  the  same  snterest,)  'oIn  Nao.  25. 
served,  that  the  principle,  as  laid  dasm  iin  Hfat- 
MS  T.  Brickaooodf  is  not. to  be  depaited  finam;  and 
that,  although  there  was  great  nioety  of  constnic- 
tiea  in  all  cases  431C  this  nature^  he  neverthelBSB 
coDceiYed  the  proper  meaning  of  manifeat  inten** 
tisa  to  be,  audi  as  would  satisfy  the  mind  of  any 
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1815. .  person  of  pUdn  and  ordinary  capacity,  not  possessed 
of  technical  legal  knowledge,  that  a  testator,  also  nn- 
gifted  with  a  knowledge  of  the  forms  of  legal  espres- 
BtuKDELL.  sioo,  meant,  in  reality,  what  is  contended  to  be  the  fiiir 
construction  of  hi3  will.  That,  if  the  question  were 
to  be  tried  by  the  touchstone  of  each  particular  deci- 
sion that  had  gone  before  it,  depending  on  fiicts  and 
circumstances  altogether  difierent,  that  would  not 
bring  us  one  iota  nearer  the  true  condnsion*  He 
therefore  contended  that,  in  every  case,  unless  the 
judge  can  satisfy  himself  of  the  actual  intention,  the 
rule  of  law  must  prevail ;  for  that,  where  there  is  an 
ascertained  general  rule,  and  the  questbn  is,  whether 
any  particular  case  forms  an  exception  to  it,  it  is  ne- 
cessary there  should  be  the  most  positive  grounds 
on  which  to  constitute  it  such  an  exception.  In  the 
present:  case,  he  insisted  there  were  many  circumstances 
to  shew  that  the  testator  did  not  mean  his  personal 
estate  to*  be  exempted ;  but  that,  the  burthoi  of  proof 
lying  entirdy  on  the  other  side,  it  was  suflBcient  to  say, 
that  ii^  in  point  of  circumstances,  the  scale  balances, 
the  rule  of  law  must  come  in  with  an  irresistible  weight 
to  make  it  preponderate  on  this  side. 


Upon  the  creation  of  the  term  for  five  hundred  years, 
in  trust.  ^<out  of  the  rents  and  profits"  to  pay  the 
debts,  &C.  he  insisted  that,  where  a  term  is  created  for 
this  purpose,  it  has  in  every  case  been  considered  as 
only  in  aid  of  the  personal  estate ;  the  words  **  rents 
and  profits"  bemg  restrained  to  their  natund  meaniug 
of  *'  annual  rents  and  profits ;"  which,  as  they  would 
be  inapplicable  to  the  payment  of  grossr  sums  at  certain 
fixed  periods,  must  therefore  be  taken  only  in  an  auxi« 
liary  sense  (a). 

(tf)   See  on  this  subject     &  B.  65.  and  the  cases  there 
AUan  V*  Backhouse^  2  Ves.     collected. 
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Tbeoi  in  the  present  case,  the  principid  charges 
upon  this  term,  independent  of  the  debts,  are  by  way 
of  aimaity ;  a  sort  of  payment  to  which  the  annual 
and  accruing  rents  and  profitf  are  particularly  appli* 
eiUe:  and  it  is  a  further  confirmation  of  his  intention 
that  these  should  constitute  the  fund  to  be  so  applied, 
that  he  has  given  to  the  annuitants  the  power  of  dis- 
tress in  de&ult  of  payment.  But  the  debts  cannot  be 
80  pad :  what  follows  then,  but  that  he  meant  the 
debts  should  be  first  paid  out  of  the  personal  estate^ 
and  only  by  way  of  security  to  his  creditors,  that,  if  the 
personal  estate  should  be  insuflBdent  to  pay  all,  the 
lOBainder  should  be  left  as  a  charge  upon  this  term  of 
years,  to  be  kept  down  out  of  it  in  like  manner  with 
the  annuities? 


1815. 
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With  regard  to  the  enumeration  of  specific  ar* 
tides  preceding  the  words  <^  and  other  my  personal 
estate^"  he  neferred  to  the  numerous  class  of  cases  in 
vhidi'  9weq9ing  words  at  the  conclusion  of  such  a 
danse  had  been  restricted  to  mean  articles  ejusdem 
generis  I  but*  here  the  argument  was  put  in  a  dif* 
ferent  shape,  it  being  said,  that  because  the  testator 
had  given  these  specific  articles,  <^  and  all  other  his  per* 
sond  estate^''  those  general  words  must  not  only  not  be 
i^esbicted  to  articles  ejusdejn  generis,  but  being  allowed 
to  operate  to  the  fall  extent  of  their  meaning,  those 
which  precede  must  give  to  the  whole  bequest  the  efiect 
of  a  ^lecific  legacy ;  which  was  a  construction  too  re* 
pDgnant  to  all-precedents  to  be  maintained. 


Tllr  LoBD  Chancellor, 

In  the  course  of  the  argument,  observed,  that  he 
^  miable  to  arrive  at  any  satis&ctory  result 
»i4  respect  to  ^the  meaning  of  the  terms  manifest 
^'^t^^^UeH,  and  necessary  itnplieatienf.  so  triftenused  to 
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1815.  denote  the  degree  of  certainty  that  ought  to  operate 
on  the  mind  of  the  Judge  in  deciding  the  personal 
estate  \o  be  exempt  from  the  payment  of  debts.     He 

Blundxll.  further  remarked  on  the  great  uncertainty  and  con- 
trariety of  all  the  decisions,  so  strongly  exemplified  in 
the  case  of  JTie  Duke  of  Ancaster  v.  Mat/er^  where, 
vihen  three   Judges   had  concurred  in  declaring  that 

/  they  saw  a  manifest  intention  to  exempt  the  personal 

estate.  Lord  ThurUmj  coming  aftec  them,  dedded 
on  his  own  opinion,  ,(the  opinion  of  one  against  three,) 
that  no  such  manifest  intention  appeared.  In  remark- 
ing on  the  different  clauses  in  the  will,  as  they  were 
introduced  to  his  notice,  his  lordship  dwelt  p^icularly 
on  the  passage  in  which  the  costs  of  removing  the  ar- 
ticles of  furniture  given  to  Mrs.  AsptrmaU^  are  directed 
to  be  paid  out  of  his  said  personal  estate,  and  also  on  the 
bequest  of  the  monies  at  Ince^  and  in  the  Liverpool  bank^ 
&c.,  enquiring  whether  the  mere  fact  of  its  being  a 
specific  bequest  rendered  it  exempt  from  the  payment 
of  debts  as  contra-distinguisihed  from  the  bulk  of  his  per* 
sonal  estate,  -and  observed  that  he  had  not  been  able  to 
discover  how  it  came  to  be  first  established,  or  when, 
in  particular,  the  Court  first  saw,  that  there  was  a  ma- 
nifest intention  to  exonerate  personal  estate  in  the  cir^ 
cuipstance  of  its  being  specifically  given.  The  circum* 
stance  of  the  testator  having  described  the  gentlemen 
to  whom  he  had  given  the  term  of  five  hundred  yearaj 
as  **  trustees  and  executors,''  in  the  clause  imnie« 
diately  follpwing  that  devise,  was  also  noticed  by  hia 
lordship,  as  bdng  one  upon  which  great  stress  had  beeq 
laid  by  several  of  the  judges  who  had  come  before  him, 

jSf r  5.  BomUljff  in  reply. 

Upon  looking  through  the  cases,  I  cannot  find  thJ 
principle  any  where  laid  down  so  strongly  as  is  conJ 
tended  on  the  other  side,  with  respect  to  the  d^ree  o 
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certainty  required  in  the  manifestation  of  the  Testator's 
intention.  I  can  find,  indeed,  that  there  must  be  an 
express  direction,  or,  for  want  of  such  direction,  a  ma^ 
Bi&t  intention,  to  exempt  the  persoi&l'^^tate ;  and  I 
£nd  also,  that  in  the  case  of  WatsOfi*^.  Bnckwood{a\ 
the  Master ^qf  the  BoUs  expressed  his  regret  that  any 
thing  should  ever  have  been  admitted  so  to  exempt  it, 
short  of  express  direction.  But,  with  the  greatest  pos- 
sible respect  for  the  opinion  of  that  Judge,  I  cannot 
discofer  upon  what  principle  it  is  to  be  supported,  or 
whj  the  plain  intention  of  the  testator,  without  any 
positiVe  direction,  should  be  excluded  from  its  opera* 
tioD  in  the  construction  of  a  witl  with  reference  to 
tiiis  particular  question,  rather  than  with  reference  to 
any  other,  on  wliich  the  inference  of  intention  is  always 
allowed  to  prevail.  I  am  ready  to  admit  that  the  ques- 
tion whether  there  is  or  is  not  evidence  of  such  an  in- 
tentioD,  is  one  that  cannot  be  decided  by  authorities, 
2nd  that  there  is  no  decision  to  be  found  in  the  books 
which  is  applicable,  in  all  its  circumstances,  to  the  pre- 
sent case^  or  to  any  other,  except  that  individual  case 
Bpon  which  it  was  founded.  From  all  the  cases  that 
have  been  now  cited,  and  from  so  many  more  as  it 
vodU  be  easy  to  add  to  their  number^  what  can 
be  extracted  but  the  bare  abstract  principle,  whieh 
is,  that  this  bequest  of  the  personal  estate  is  a  legacy 
to  be  governed  by  the  same  rules  as  are  applicable  to 
>U other  legacies? 


1815. 


BoOTL£ 

V* 

Blvhdell. 


In  the  present  case,  it  is  admitted  that  neither  the 
Aueral  expences,  nor  the  legacies,  are  payable  out  of 
die  personal  estate.  Now,  the  fact  that  the  legacies 
tfe  not  payable  out  of  the  personal  estate,  is  a  strong, 
^hoo^  not  a  decisive  circumstance,  to  shew  that  the 
testator  did  not  intend  his  debts  to  be  paid  out  of  the 

{a)  9  Ves.  447. 
,       P2 
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personal  estate.  But  the  circumstance  of  the  funeral 
ei^pences  is  still  stronger,  because  the  personal  estate 
is  as  much  the  natural  fund  for  the  payment  of  the 
funeral  expe^^cg^.jas  of  the  debts,  and  the  only  ground 
on  which  \it  if  admitted  that  it  is  exempted  from  the 
funeral  expences,  is,  that  a  particular  Amd  is  consti- 
tuted for  the  purpose  of  discharging  them.  Yet  the 
testator  has  not  any  where  said  that  the  funeral  ex- 
pences shall  be  exclusively  paid  out  of  the  ftind  so  con- 
stituted. Why,  then,  may  it  not  be  as  well  said,  in 
the  one  case  as  in  the  other,  that  the  fund  so  constituted 
is  only  subsiduary  ?  0!r  what  reason  is  there  lor  say- 
ing that  the  debts  shall  be  paid  out  of  the  general  per- 
sonal estate,  when  it  is  admitted  that  the  funeral  ex- 
pences are  not  so  payable? 


.  The  circumstance  of  the  testator  giving  <<  all  other 
his  personal  estate,**  not  using  the  term  ^^  residue,'*  is 
material;   for  that   term  necessarily  implies  that  the 
general   personal  estate  is  subject  to  certain  claims; 
and  yet,  even  the  adoption  of  it  does  not,  in  all  oases, 
preclude  the  intention  to  exonerate  from  debts.     Bur^ 
tan  V.  KnondUm  (a).     Then,  with  regard  to  the  enu- 
meration of  articles  with  which  that  clause  is  intro- 
duced, I  must  not  be  mistaken  as  contending  that  such 
an  enumeration  alone  will  render  a  bequest  spcscific, 
but  only  that  it  affords  astrong  argument  in  support  of 
the  supposition  that  the  testator  did  not  intend  the  ar- 
tides  so  given  to  be  sold  for  the  payment  of  his  debts, 
many  of  them  being  in  themselves  of  importance  to  the 
enjoyment  of  the  mansion-house,  and  of  that  very  mu- 
seum of  curiosities  which  he  has  evinced  so  strong  a 
desire  to  preserve;  most   especially  when,  in  a  former 
part  of  the  will,  he  has  made  a  specific  bequest  of  tno> 
ney  lying  by  him,  and  in  his  banker's  hands,  whicb»  it 

{a)  3Ves.l07. 
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cannot  be  imagined,  that  he  would  not  have  directed  to 
be  first  appli^  in'  payment  of  his  debts,  if  he  had  in^- 
tended  amfpart  of  his  personal  estate  to  be  so  applied, 
lids  is  an  argument  peculiar  to  the  present  case,  whidi 
has  been  taken  no  notice  of  on  the  other  side,  and  is 
indeed  incapable  of  receiving  any  answer. 

In  the  case  of  Hartley  v.  Hurle  {a\  which  was  sup- 
posed to  OTertum  the  authority  of  Btartmi  v.  Knaaitonj 
Lord  Mxmdey  went  upon  the  circumstance  that  the 
tertator  gave  to  the  same  person,  and  at  the  same  time, 
til  the  personal  estate  not  before  disposed  oi^  and  also 
in  estate  for  life  in  his  real  estate,  which  he  had  before 
darised  for  pajrment  of  his  debts;  and,  by  coupling 
these  dispositions  together,  he  inferred  that  it  was  not 
intended  to  exempt  the  personal  estate.  In  the  present 
case,  the  contrary  inference  would  naturally  arise  from 
the  difference  of  the  existing  circumstances. 

Then,  as  to  the  argument  that,  in  the  present  case, 
the  debts  are  charged  not  on  the  bulk  of  the  real  estate, 
bat  on  the  rents  and  profits  of  the  real  estate,  that  argu- 
ment Ngnifies  nothing,  *<  unless  rents  and  profits"  can 
be  established,  (oontrary  to  the  tenor  of  all  the  cases,) 
to  mean  animal  profits,  for  which  there  is  no  pretence^ 
the  debts  with  which  they  are  charged  being  gross 
snms,  for  the  payment  of 'which,  I  apprehend,  it  is 
clear  that  the  Court  would  order  the  term  to  be  sold, 
Md  that  without  any  reference  whatever  to  the 
•mount  (fr). 

There  still  remains  another  argument,  which  is  that 


1815. 


BoOTIiE 

V. 

BtUNDBLL. 


(«)  5  Ves.  540.  In  the 
"pwt  of  the  case,  this 
roond  of  decision  does  not 


seem  to  be  distinctly  raised; 
(i)  See  Alitn  v.    Back* 
hotuBf  2  Ves.  Si  B.  65. 
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arising  from  the  provisionB  made  respectiog  the  legaejr 
to  Mrs»  AspifVwaU.  But,  suppose  the  testiator  had,  in 
one  part  of  his  will,  devoted  his  personal  estate  to  the 
payment  of  one  particular  legacy,  so  far  from  the  per- 
sonal estate  being  charged  thereby  with  the  payment  of 
all  his  legacies,  it  would,  on  the  contrary,  be  an  ai^gro- 
ment,  by  reason  of  the  exception,  for  exempting  it 
from  all  but  that  so  specifically  charged  upon  it.  How- 
ever, in  this  case,  the  testator  has  directed  these  parti- 
cular expences  to  be  paid,  not  out  of  his  general  per- 
sonal estate,  (which  he  had  not  before  noticed,)  but  out 
of  his  said  personal  estate,  which  can  refer  only  to  that 
part  of  it  which  was  before  noticed ;  viz.  the  money  at 
>  Ince^  and  in  the  hands  of  his  bankers,&c.  But  the  provi- 
sion made  by  the  codicil  would  remove  all  doubts,  if  any 
yet  existed.  The  testator  was  conscious,  that,  accord- 
ing to  bis  will,  the  expences  of  litigation,  (which  are 
there  provided  for  by  the  codicil,)  would  not  have  been 
payable  out  of  the  general  personal  estate  bequeathed 
to  his  son ;  and,  as  it  was  evidently  his^  design  that  his 
son  should,  at  aU  events,  be  answerable  for  such  ex- 
pences, (that  being  the  quarter  from  which  alone  any  li- 
tigation could  be  expected  to  arise,)  he  therefore  charges 
them  on  the  real  estate  devised  to  his  son.  Now, 
would  he  have  done  this  if  he  had  apprehended  that  his 
son  was  already  liable  to  the  payment  as  his  residuary 
legatee?  Would  he  have' done  this  if  he  had  not  be- 
lieved that  those  expences  would  otherwise  have  been 
a  charge  upon  the  term  created  out  of  those  other  real 
estates,  of  which  his  daughters  were  to  have  the  be- 
nefit, subject  to  the  payment  of  his  debts  and  lq;acies? 

There  are  other  circumstances  in  this  testamentary 
disposition,  from  which  the  intention  I  am  now  con- 
tending for  might  be  inferred,  as  strongly  perhaps  as 
from  those  I,  have  already  noticed.    But  your  Lord- 
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ship's  attention  has  been  soffiddently  drawn  to  them  by 
theaigiunents  on  both  sides  of  the  present  question.  I 
am  well  aware  that»  unless  a  case  were  hereafter  to 
arue^  similar  in  all  its  circumstances  to  the  present, 
(which  is  an  event  morally  impossible^)  the  decision  of 
joiur  Lordship  on  the  present  case  can  establish  no 
precedent  whatever.  But  all  that  J  am  anxious  the 
Coort  should  not  do  in  this  instance  is,  that  it  may  not 
be  laid  down  that  the  construcdon  of  wills  with  refer- 
ence to  this  particular  question  is  to  be  fettered  by 
stricter  rules  than  those  which  are  applicable  to  all 
otbor  questions  arising  out  of  them ;  but  that  it  may, 
00  the  contrary,  be  established,  that  all  which  is  meant 
by  sajring  that  the  personal  estate  is  the  natural  fund 
&r  the  payment  of  debts,  applies  only  to  the  case 
where  no  positive  intention  can  be  inferred  either  on 
the  one  side  or  the  other,  but  is  entitled  to  no  weight 
or  operation  whatever,  when  an  intention  to  the  con- 
tn^f  is,  in  any  manner,  expressed  by  the  testator. 
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Th  Lord  Chancbixob. 

I  shall  not  defer  my  judgment  on  this  case  beyond 
the  next  sitting  of  the  Court,  because  I  cannot,  by  any 
consideration  given  to  it,  assist  my  mind,  or  prepare  it 
ibr  the  decision  of  t^e  question,  more  than  it  is  pre- 
pared already.  Yet,  I  wish  to  take  so  much  time  to 
compare  some  of  the  authorities  which  it  is  difficult  to 
ictoodle  with  each  other.  With  what  Lord  TlmrUm 
tt;%  in  the  case  of  The  Duke  of  Jncaster  v.  Mayer  (a), 
1  concur,  so  &r  as  that,  in  wills  of  this  kind,  the  ques- 
tion whether  personal  estate  is  liable  in  the  first  in- 
^t^Qoe^  is,  upon  looking  into  the  cases,  a  question  so 
^der  and  fine^  that  nothing  certain  is  to  be  collected 


(a)  1  Bro.  454»  p.  462. 


lie 
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with  regard  to  it;  but^  on  the  contrary,  so  much  nn* 
certainty  prevails,  that,  could  the  will  of  this  testator 
be  referred  to  a  number  of  lawyers,  they  would  pro- 
bably  entertain  a  diversity  of  opinions  upon  it.  How- 
ever, I  will  now  state  what  I  unda*stand  to  be  the  ge- 
neral rules  on  the  subject. 


Speaking  of  the  old  law.  Lord  T^miarn  rightly  ob- 
serves, that,  according  to  it,  there  ought  to  be  express 
words  to  exempt  the  personal  estate  from  the  payment 
of  debts;  and  I  fully  agree  with  the  Master  of  the 
MoUSf  in  wishing  that  I  could  have  found  this  to  be  still 
the  established  rule  of  the  Court  But  then  st^  in 
the  secondary  principle,  that  the  want  of  such  express 
words  may  be  supplied  by  <*  implication  plain,''  {which 
last  is  a  phrase  borrowed  from  Lord  C.  J.  Hobart  [a); 
and  that,  if  there  is  such  <*  implication  plain,"  ix  msr 
hifest  intention,  the  Court  shall  not  disappoint,  but 
carry  into  effect^  such  intention.  Still,  the  qoes^on 
remains,  What  is  meant  by  *^  implication  plain,"  and 
manifest  intention^  Lord  Tlimkfm  says,  it  implies 
*<  irresistible  conclusion,"  an  explanation  which  Lord 
Alvanlej/  reduces  to  such  as  will  satisfy  the  mind  of  the 
Judge  deciding  upon  it  (&).  Now,  as  to  the  circum- 
stances from  which  this  inference  is  to  be  drawn,  I 
agree'  with  all  who  have  gone  before  me,  that  it  is  not 
enough  that  the  testator  has  charged  the  real  estate^  to 
dhewthat  he  intended  to  discharge  the  personal  Thai, 
with  regard  to  circumstances  dehors  the  will,  which  have 
been  sometimes  called  in  to  assist  in  explainmg  it; 
(such  as  the  respective  amount  of  the  real  and  persomJ 
estate,  the  greater  'or  less  degree  of  personal  &vour 
which  the  testator  may  be  presumed  to  have  entertained 


{a)  In  the  case  of  Counden 
V.  cierkcj  Hob.  30. 


(i)  Vide  post,  where  this 
is  treated  more  at  large. 
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tovodt  tins  or  that  object  of  his  bountyt  and  olibeni 
of  that  nature ;)  I  appcebend  tliat  tboy  ovf^t  all  to  be 
sec  aside  in  the  consideration  of  a  question  depending 
OD  a  will,  audi  qa«ti<m  being  fit  to  be  dedded  only,  by 
an  acaminadon  of  the  whole  will  taken  together.    1% 
must  be  by  an  examination  of  the  entire  wiU;  foK»  if 
jotL  take  uty  one  pardcdar  clause  of  those  which  have 
been  in  odier  cases  relied  upon  as  a  ground  for  infer* 
ring  iotentiony  it  will  be  found  that  it  ia  a  ground  fiw 
such  inference  only  so  fiur  as  it  can  fairly  be  pro* 
Botmced  to  be  so  upon  reference  to  the  general  context. 
Take^  for  instance^  the  af^intment  of  the  same  per^ 
am  to  be  trustee  of  the  real  estatCi  and.  executor:  that 
has  been  called  by  some  Judges  a  drcnmatance  .which 
shews  the  intention  not  to  exempt  the  personal  estate. 
I  say,  on  the  contrary,  diat,  whedier  it  is  or  is  not  such 
a  circumstance  depends  entirely  upon  the  context.    If 
I  disoorer,  from  the  beginning  to  the  end  of  the  will, 
an  anxious  discrimination  between  the  two  characters 
in  which  this  person  is  to  take  under  it ;  if  I  can  trace 
a  most  extreme  caution  that  all  their  costs,  sustained  in 
the  character  of  executors,  are  to  be  paid  to  them,  not 
as  executors,  but  as  trustees  of  the  real  estate,  then  I 
aust  conclude^  that,  in  the  will  so  constituted,  the  in- 
ference of  intention,  arising  out  of  the  union  of  the 
two  characters  in  the  sune  individual,  fails  altogether, 
by  reasoo  of  the  stronger  inference  of  a  contrary  in- 
tention.    Again,  some  Judges  have  considered  a  direc- 
lion  that  the  funeral  expences  shall  be  paid  out  of  the 
real  estate^  a  strong  circumstance  to  exonerate  the 
personal;  for  that  it  is  not  reasonable  to  suppose  the 
testator  could  have  meant  to  exempt  it  from  that  which 
k  the  primary  charge  upon  it,  and  yet  to  leave  it  sulv* 
ject,  in  all  other  respects,  to  the  natural  course  of  law ; 
while,  odiers  haye  professed  not  to  see  much  in  that  . 
argument^  and  that  the  circumstance  goes  no  farther 
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in  meaning  than  it  does  in  words,  to  create  a  fund  for 
one  particuliir  class  of  ezpenditare. 

AH  these  supposed  positive  inferences)  then,  amount . 
to  no  more  than  this — ^that  the  same  expressions,  when 
used  in  one  will,  may  have  a  totally  different  effisct 
froin  what  they  would  have  in  another:  and  I  have 
said  so  much  at  present  only  to  shew  upon  what  prin- 
ciples I  shall  myself  proceed  in  directing  my  examina- 
tion of  the  wiU  of  this  testator;  bemg  satbfied,  at  least, 
of  this,  that  I  cannot  assist  the  operations  of  my  own 
mind  on  the  subject  by  postponing  my  decision  any 
longer  than  for  the  purpose  which  I  haye  just  now 
sUted. 


Nov.  27.  7^  LoHO  Chancellor. 

The  question  which  the  Court  is  now  called  upon  to 
determine  is,  whether,  according  to  the  true  intent  and 
meaning  of  this  will,  collected  from  the  settled  prin- 
ciples of  the  Court,  and  the  rules  of  law,  the  personal 
estate  of  the  testator  is  to  be  considered  as  exempt 
from  the  payment  of  his  debts. 

In  order  to  determine  what  are  those  principles,  and 
those  rules,  the  several  cases  on  this  subject  have  been 
referred  to  in  the  course  of  the  argument;  and,  on 
the  part  of  those  who  contend  that  the  personal  estate 
is  not  exempted,  I  am  pressed  to  consider  this  to  be  the 
rule  of  interpretation ;  namely,  that  the  intention  of 
the  testator  to  exempt  must  be  manifested  in  such  a 
manner  as  that  persons  out*  of  Court,  on  reading 
his  will,  cannot  ful  to  agree  that  such  was  his  inten- 
tion. 
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Upcm  looking  through  the  several  cases  which  have 
been  decided  during  a  period  of  more  than  a  century 
past,  I  think  I  shall  have  been  authoriased  to  say^  at 
the  coQunencement  of  that  period,  that,  if  such  a  rule 
were  laid  down,  there  could  never,  in  all  human  pro- 
bability, be  any  decision  upon  a  will  furnishing  the  so- 
latkm  of  this  question ;  and  now,  at  the  close  of  it,  I 
think  I  am  authorized  ta  say,  that  that  which  it  wbb 
then  probable  would  be  the  fiict  is  the  fiict;  for,  on  a 
oooparison  of  all  the  cases  which  have  arisen,  it  is 
scarcely  possible  to  find  any  two  in  which  the.  Court 
altogether  agrees  with  itself;  there  being  scarcely  a 
single  circumstance  that  is  considered  in'  one  case  as  a 
ground  of  inference  in  fiivour  of  the  intention,  but  it 
is  considered  in  other  cases  as  against  the  same  inv 
ference;  and  I  can  find  no  nde  deducible  from  all 
that  has  been  said  on  the  subject,  but  this,  (which  ap- 
pears to  be  a  rule  supported  by  all  the  cases  taken  to- 
gether,) namely,  that,  since  it  has  been  laid  down  that 
express  words  are  not  necessary  to  exempt  the  per- 
sonal estate,  there  must  be  in  the  will  that  which  is 
MNDetimes  denominated  **  evident  demonstration,"  some- 
times <<  plain  intention,"  and  **  necessary  implication," 
to  operate  that  exemption* 
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Thus  much  can  be  collected  from  the  cases;  but 
when  you  proceed  further,  and  squire  what  it  is  that 
constitutes  this  evident  demonstration,  plain  intention, 
or  nece»ary  implication,  it  does  appear  to  me  that  Lord 
AhanUy  is  right  when  he  says.  You  are  not  to  rest  on 
coigectnre;  but  the  mind  of  the  Judge  must  be  con- 
tinced  that  he  is  deciding  according  to  what  the  testa- 
tor intended  (a).    The  expression  "  necessary  impli- 


(a)  Vide  Brummd  v.  Pro- 
ihero.    3  Ves.   113,  where 


the  Master  of  the  Rolh  says, 
**  As  to  the  irresistible  in- 


MO 


CASES  IN  CHANCERY. 


1615. 


BOOTLS 


cation"  is  fireqaently  applied  to  cades  betiveen  a  devisee 
and  heir  at  law ;  and  yet  there  is  hardly  a  case  decided 
against  an   heir  at   law,  where  die  inplication  upon 
which  it  was  so  decided  was  of  absolute  necessity.     li 
is  but  a  loose  way  of  defining  this  vexpression  to  say 
that  the  intention  must  be  so  probable  that  the  Judge 
cannot  suppose  the  contrary ;  and  it  seema  strange  to 
liEiy  down  as  a  rule  that  express  words  shall  not  be  re- 
•quired,  but  yet  that  there  must  be  expressions  t^ta- 
mount  to  express  words.    I  take  it  that  this  is  what 
will  be  found  to  be  the  result  of  all  the  eases :  that  the 
Judge  is  in  every  instance  to  look  at  the  whole  of  the 
will  together,  and  thai  ask  himself  whether  he  is  con- 
vinced that  it  was  the  testator^s  intention  to  exempt  his 
personal  estate.    Many  rules  are  clear  and  positive. 
First,  it  is  certain  that  in  equity,  as  well  as  at  law, 
the  personal  estate  is  first  liable ;  and  that  the  amount 
of  the  personal  estate,  whatever  it  may  be,  makes  no 
difference  in  the  case*    That  was  not  so,  however,  ac- 
cording to  the  old  decisions^  as  I  shall  have  occasion 
Co  point  out  to  you  presently.    I  take  it  to  be  certain^ 
also)  that  it  is  not  enough  for  the  testator  to  have 
charged  his  real  estate  with,  or  in  any  manner  devoted 
it  to,  the  payment  of  his  debts;  that  the  rule  of  con* 
struction  is  such  as  aims  at  finding,  not  that  the  real 
estate  is.  charged,  but  that  the  personal  estate  is  dis- 
charged (a).    Then,  on  the  question  whether  the  per* 


fercnce,  I  do  not  know  what 
is  meant  by  that.  I  admit  it 
must  be  siich  an  inference  as 
leaves  no.  doubt  on  the  mind 
of  the  person  who  is  to  de- 
cide upon  it.  It  must  be  ir« 
renstiUe  to  my  mind«  It 
neednot  be  such  tbatno  man 


alive  can  doubt  upon  it ;  but 
it  must  not  be  a  case  of  pre- 
sumption, for  tlien  we  shall 
get  into  that  miserable  way 
of  explaining  it  by  evi- 
dence." 

(a)  Vide  AUridger.  Lord 
Walhcourif  I  Ball  &  Beat!  j. 
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masi  estate  is  disdiargedior  not,  I  apprehend  it  will         I81& 

be  fcnad  that  the  very  same  oit^utnstances  havei  in  the 

miadi  of  difierent  Jndges,  led  to  diffbrent  ccmclusions. 

And  tills  is  the  result  to  be  dmwn  from  Che  most  diH*    Btvirosti^ 

gent  comparison  of  all  the  cases. 


B#oTta 


It  It  not  my  intention  to  go  throngh  all  these  cases 
at  preseat.  In  diat  of  Lord  Inehiquin  v.  French  {a)f 
or, Slit  is  named  in  a  MS.  note  which  I  haveseen, 
aodvliich  concurs  with  the  printed  report,  Lord  If^ 
cUqm  T.  OBrien^  Lord  Hardoricke  enters  very  fblly 
ntto  afanost  all  the  antecedent  cas^»  and  lays  down  the 
mles  of  this  Court,  as  to  the  construotion  of  wills, 
vfth  reference  to  this  subject,  very  Audi  as  I  have 
stated  them.  In  Stapleton  v.  Cohritte  (b),  which  was 
there  cited  as  a  case  in  pointy  Lold  Talbot  says,  <<  The 
single  question  for  the  judgment  of  the  Court  is,  whe^ 
tber  die  personal  estate  shall  or  shall  not  be  liable  to 
Ae  payment  of  the  testator's  debts  ?  What  the  guati' 
turn  of  the  debts,  or  the  amomit  of  the  personal  estate 
iras  at  the  testator^i  death,  does  not  appear;  if  it  did 


312.  T(W)er  v.  Lord  Rous^ 
18  Yes.  1S2.  Even  this, 
hoirefer,  it  is  appreheiidedi 
ttUBt  be  taken  to  be  true 
only  as  a  general  proposi* 
tion;  for,  as  the  Master  of 
th  Rolls  says,  in  the  case  of 
Hsncox  V.  Abbe^fy  II  Ves. 
186,  <'  The  real  estate  may 
be  so  appropriated  to  the 
payment  of  a  debi  as.  to  shew 
a  clear  iDtentionr  that  it  sliall 
not  be  aburthen  on  any  other 
&Dd|  though  an  intention  to 


exonerate  the  personal  estate 
is  not  in  any  other  way  ex- 
pressed^"*  As  where  the  di- 
rection is  to  apply  a  particu- 
lar portion  of  Uie  real  estate 
for  the  pajrment  of  one  par- 
ticular debt. 

(a)  Ambl.  33.  1  Wils.83. 
A  much  fuller  note  of  this 
case  haa  been  lately  pub- 
lished by  Mr.  Cox  in  the  1st 
Volume  of  his  Cases  "in 
Chancery,  p.  1. 

(b)  Forr.fOe. 
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1815.  it  would  give  a  great  lig^  into  this  matter."  From 
which  passage  I  infer  Lord  Talbot  to  have  been  of 
opinion  that  in  almost  tverj  case  the  f[uanitm  of  the 
BK.im9Bj:.L.  personal  estate  is  fit  to  be  inquired  into.  But  this 
was  not  the  opinion  of  Lord  Hardmckey  who  says,  on 
the  contrary,  in  Lord  Inchiquin  v.  French  (a),  that  the 
circumstances  of  the  testator  are  not  to  be  taken  into 
consideration  for  the  purpose  of  determining  what  was 
his  intention,  taking  the  singular  distinction,  how- 
ever, that  the  bequest  in  that  case  was  not  of  the 
personal  estate^  but  of  the  residue  after  payment  of 
debts  and  legacies ;  leaving  it  to  be  inferred  that 
in  cases  where  the  bequest  is  of  the  persmal  estate 
itself,  or  of  particulars  enumerated  which  consti- 
tute the  personal  estate,  it  was  his  Opinion  that  in 
such  case  the  amount  would  form  a  proper  subject  of 
inquiry. 


In  the  case  of  WMer  v.  Jackson  {b\  (on  which 
Lord  Thtrbfm  commented  in  Jlie  Duke  of  Ancasier 
V*  Ma^  (c)  much  more  at  large  than  appears  by  the 
report  in  Brown  s)  Lord  Hardxmckevrss  of  opinion  that 
the  personal  estate  was  exempted,  under  the  drcnm- 
stances.  Here  was  an  estate  in  the  county  of  lAncdfh 
given  by  the  testator  to  be  sold  by  his  executrixes  for 
payment  of  his  debts,  l^cies,  and  the  expenoe  of  his 
funeral,  which  is  left  to  their  discretion ;  and  he  then 
appoints  his  executrixes.  This  circumstance,  vise,  that 
the  same  persons  have  to  deal  with  the  real  that  have 


(a)  Amb*  40.  1  Cox,  8, 
9.  See  also,  Ancasier  v. 
Mayer^  1  Bfo.  4f66.  Brum^^ 
mel  V.  Protherot  3  Ves.  113. 
Aldridge  v.  Lord  fVallscouri, 


1  Ball  &Beatty,  315. 

(b)  2Atk.  624*.    1  Wils. 
24.  Bunb.  302. 

(c)  1  Bro.  454. 
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to  deal  with  the  personal  estate,  is  one  which  occurs  in 
sefenl  of  the  cases  on  this  subject^  and  on  which  con* 
fiideiable  stress  is  laid  as  affording  ground  against  the 
exemption  of  the  personal  estate  (a).  Accordingly^ 
Lord  Hardwicke  says,  that,  if  the  testator  had  rested 
tber^  the  personal  estate  would  have  been  applicable 
to  exonerate  the  real.  But  then  comes  the  codicilf 
gifiog  to  his  executrixes  all  his  personal  estate  not  be- 
fore  devised ;  and,  upon  this,  his  Lordship  observes, 
that  **  a  stronger  circumstance  cannot  be  than  the  re» 
poUishing  hi»  will,  and  an  alteratibn  from  what  it  was 
befcre;  and,  unless  it  is  construed  to  be  his  intention 
to  exempt  his  personal  estate  in  &your  of  the  execu* 
trixes^  the  words  are  fruitless  and  vain,  and  do  no 
more  in  their  &vour  than  the  will  as  it  originally  stood 
would  have  done  before;'*  therefore  concluding  that 
"  these  words  can  have  no  other  signification  than  to 
exempt  his  personal  estate  {b)** 
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The  observation  made  upon  thb  by  Lord  Tkurhm 
m  the  case  of  The  Duke  qf  Ancatter  v.  Mayer  (c),  was, 
that  the  very  circumstance  here  laid  hold  of  to  shew 
that  the  personal  estate  is  to  be  exempt,  is  a  cir«- 
cnnutance  on  which  other  Judges  presiding  in  this 
Com  have  relied  as  affording  the*  contrary  condu* 
noD.  He  says  that  Lord  Harimcki%  reasoning  on 
this  point  is  fiu:  from  being  sound  reasoning ;  and  re- 


(s)  In  Burten  v.  Knmd- 
H  3  Yes.  108.  Lord  AU 
**«fcy  says,  "  The  circum- 
itance  that  the  trustees  are 
^  the  executors  affords  a 
•tTODg  inference  as  to  the  real 
iBtentioOy  andu  (dwaysfa* 


vaurable  to  the  exen^um  of 
the  perianal  estate." 

(4)  «  Atk.  627. 

(c)  His  Lordship  here  re- 
ferred to'  a  MS.  note  of  the 
case  m  his  own  possession. 
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fclrs  tiO'St&pAmian  v.  Heathcote{a\  obsertitig,  that  h^ 
entirely  ooticnrred  with  the  principle  there  laid  down, 
msk  that  the  gift  of  personal  estate  to  one  who  is  ap* 
pointed  executor,  is  hot  to  be  coftsidco'ed  at  a  legacy 
exempt  from  the  payment  of  debts ;  and  then  adds,,  that 
there  are  twenty  cases  in  this  Court  wbeire  the  eircum- 
^nce  of  giving  to  the  executors  has  been  turned  to  a 
purpoee  directly  contrary  to  the  use  which  Lord  Hard- 
meke  makes  of  it  itt  Walk^  v.  Jlaeitcfn*  For  this 
reason,  he  concludes  that  the  notion  of  deciding  fay 
precedent  in  questions  of  this  nature  must  be  aban- 
doned ;  and  that  the  Court  itiust^  in  evay  such  case^ 
abide  by  the  clear  intention ;  which,  indeed,  all  Jndget 
nflfeet  to  go  upon,  bnt  seldom  tigree  upon  the  princi- 
ples to  be  applied  in  collecting  it. 


'  The  case  oiSt^henscn  y.  Heaihd&te  illustrates  what 
Lord  ThurknD  says.  It  came  on  ia  Hilapy  Tem 
1758,  before  Lord  Keeper  Henley^  and  was  this, 
JoJin  Harpur  by  his  will  devised  all  his  lands  and  he- 
feditaments  (except  his  lands  at  A.)  to  his  wife  (the 
Plaintif*,)  her  heirs  and  assigns,  in  trust,  by  6al%to  raise 
so  much  money  as  would  ftilly  pay  and  satisfy,  (which 
word,  JiiUyt  was  considered  by  the  Lord  Keeper  in  bis 
judgment,  and  has  elsewhere  been  thought,  to  be  a 
word  of  much  signification,)  and  discharge  his  debts 
and  faneral  expences  (A).    All  the  residue  of  his.  said 


(a)  Cited  in  1  Bro.  458— 
*466. 

(b)  The  words  of  the  will, 
appearing  from  the  register's 
book,  are  these.  "  In  trust 
by  sale  of  so  much  and  such 
parts  of  the  said  premises  as 


should  be  sufficient  to  raise 
money  to  pay  all  debts  and 
funeral  expences."  The 
word  "  fully"  was  probably 
supplied  from  the  wiil  itself, 
which  appears  not  to  be  lite- 
rally stated  on  the  pleadings. 
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reol  estate  (except  as  aforesaid)  he  gave  to  his  said 
wife  ibr  life,  and  after  her  death  to  his  heirs  begotten 
on  her  body,  and  for  want  thereof  to  the  defendant  for 
life,  with  remainders  over.     He  gave  to  his  uncle  his 
bilver  tobacco-box,  and  all  the  residue  of  his  personal 
estate  wliatsoever  to  his  said   wife  for  ever,  and  ap« 
pointed  her  sole  executrix  of  his  will.     Upon  this  will 
there  arose  three  questions;   the  first  of  which  was 
raised  by  the  widow,  who  claimed  the  whole  personal 
estate,  exonerated  from  the  payment  of  debts  and  fu- 
neral expences ;  and  upon  this  the  Lord  Keeper  said 
that,  in  the  construction  to  be  put  upon  wills,  no  doubt 
the  Court  is  bound  to  find  out  the  intention  of  the  tes- 
tator, if  it  be  possible  to  do  so,  however  innrtificially 
the  will  may  be  expressed ;  but  then,  that  this  must  be 
done  firom  the  words  of  the  will  itself,  and  not  from 
drcunlstances  out  of  the  will ;  and  also  according  to 
general   principles  and  established  rules,  and  not  on 
conjecture  of  the  intention  formed  from  what  it  may 
be  imagined  a  man  would  do  in  the  testator's  circum- 
stances.    He  said  that  we  arc  not  to  enquire  into  the 
amoimt  of  the  personal  estate,  whether  it  be  or  be  not 
ittfficient  to  pay  the  debts ;  because  that  would  be  to 
establish   a   general  rule  that,  wherever  the  personal 
estate  is  insufiicienti  it  must  be  presumed  to  be  the  tes- 
tator's intention  to  charge  his  real  estate  with  the  pay- 
ment of  all  his  debts.     That,  in  the  present  case,  the 
testator,  having  constituted  his  wife  trusty  of  the  real 
estate  for  payment  of  his  debts,  appointed  her  also  to 
be  his  executrix ;  but  that,  although  he  had  given  her 
ft  power  to  sell  his  real  estates,  ^^Jidly  to  pay  and  sa- 
tisfy his  debtsy"  this  was  no  more  than  making  his  real 
estate  auxiliary  to  the  personal,  according  to  the  rule 
of  law,  that  the  personal  estate  must  be  first  applied, 
^ess  it  appears  to  be  th6  testator's  clear  intention  to 
^^mpt  it,  and  to  throw  the  debts  wholly  on  the  real 

Q 


1815. 


BOOTLE 

Dlundell. 


226 


CASES  IN  CHANCERY, 


1815. 


BOOTLE 
O. 

Blunpbll. 


estate.  That  it  is  not  necessary,  however,  for  the  testa- 
tor to  use  express  words  for  this  purpose,  to  shew  his 
intention  :  if  he  uses  expressions  tantamount,  it  is  suf- 
ficient. But,  ii^  this  case,  it  could  not  have  been  the 
intention.  That  the  last  clause,  where  he  gives  the  to- 
bacco-box to  his  uncle,  and  the  rest  of  his  personal 
estate  to  his  wife,  had  been  used,  indeed,  as  an  argu- 
ment that  his  intention  was  to  make  the  land  the  pri- 
mary fund;  but,  unfortunately  for  that  construction, 
the  clause  did  not  end  tlicre ;  nor  did  it  go  on  to  say, 
(as  it  should  have  done  if  that  had  been  the  intention,) 
"  for  her  own  use;"  but,  instead  of  that,  the  testator 
added,  *^  whom  I  make  my  executrix,**  thereby  shewing 
that  he  meant  a  trust.  The  manner  of  this  disposition, 
he  added,  was  a  strong  argument  with  him  to  shcv 
that  the  testator's  principal  object  was  a  provision  for 
the  cliildren  whom*  he  might  have  by  his  wife,  whom 
he  cannot  be  supposed  to  have  so  far  preferred  to  those 
children  as  to  have  given  her  the  whole  personal  es- 
tate, free  from  the  payment  of  debts,  and  throw  the 
entire  burthen  of  them  on  the  estate,  to  which  he 
intended  that  they  should  become  entitled  after  her 
decease  (a). 


Lord    Thurlaw  considered,  in*  the  case  of  Ancasicr 
,  V.  MaycTf  that  it  made  no  difference  wlicther  the  per- 
sonal estate  was  given  to  an  individual' or  not,  in  ex- 
press terms,  if  that  individual  is  nominated  executor; 
since,  as  executor,  he  must,  in  either  case,  take  it  sub-  j 


(a)  Ihe  Lord  Chancellor     the  same  judgment. 


ivhicb,  I 


cited  the  judgment   in  this  though    less    fuU  ^han  h'^ 

case  from  a  MS.  note  in  his  Lordship's,  corresponds  wU 

possession.     The    Reporter  it  exactly  in  all  the  leaoJ^Sl 

has  been  favoured  with  the  circumstances, 
sight  of  another  MS.  note  of 
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jcct  to  the  claims  of  those  who  are  beneficially  inter- 
ested. And  Lord  NorthingtoUy  in  this  of  Stephenson 
V.  Heatkcote^  seems  to  be  of  the  same  opinion^  though 
he  coold  not  have  been  ignorant  of  Lord  Hard-mclce^^ 
then  recent  decision  in  the  case  upon  which  we  have 
already  commented  {a). 

In  The  Duke  of  Ancaster  v.  Mayer,  as  in  many  of 
the  preceding  cases,  very  considerable  stress  was  laid 
on  the  circumstance  of  the  persons  who  were  appointed 
executors  being  the  same  to  whom  the  real  estate  had 
been  before  devised  as  trustees.  In  other  cases  this 
drcomstaoce  is  considered  as  less  material ;  but  the 
degree  of  weight  to  which  it  is  entitled  depends  upon 
the  whole  of  the  will  taken  together ;  and,  if  a  distinc- 
tbn  is  to  be  discovered,  from  the  beginning  to  the  end 
of  the  will,  between  what  they  are  called  upon  to  do 
io  the  character  of  executors,  and  what  as  trusteess; 
and  if  he  directs  them,  as  trustees,  to  do  that  which  is 
properly  the  duty  of  executors,  this  is  a  circumstance 
which  deserves  also  to  be  attended  to,  in  determining 
what  is  the  manifest  genial  intention  of  the  testator. ' 

The  case  of  The  Duke  of  Ancaster  v.  Mayer,  was 
as  follows.     (See  the  report  in  1  Bro.  454.) 

I^  in  that  case,  the  mortgage  debt  of  £6500  upon 
the  leasehold  estate  devised  to  the  testator's  brother, 
had  been  a  debt  of  the  testator's  own,  it  seems  to  be 
Terjf  certain^  froni  Serle  v.  St.  Eloy  {b\  and  other  cases 
^^hidi  have  been  cited,  that  his  giving  that  leasehold 
estate^  satgect  to  the  mortgage,  would  not  have  con- 
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(a)  The  case   of  Walker,    ton  v.  Hancock,  2  Atk.  437- 
V.  Jodbon,  ub.  sup.  Astley  v.  Tankerville,  3  Bro. 

(i)  2  P.  W.ms.  S86.  Gal-     64^5.     1  Cox,  82. 
Q2 
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1S15*  fitituted  it  the  primary  fund  for  payment  of  that  debt 
^"^^^^^^^^  However,  it  turned  out,  upon  enquiry,  that  this  j66500 
BooTLE       ^^  „Qj  ^i^g  jgjjj.  ^f  jjjg  testator.     Then  follows  the 

Blundell.     clause   by    which   he  gives  to  his  said  brother  "  his 
household  goods,  and  all  other  his  goods,  chattels,  ef- 
fects, and  personal  estate,  whatsoever  and  wheresoever,** 
if  he  should  be  living  at  the  time  of  the  testator's  death ; 
on  which  words  a  great  deal  of  argument  might  have 
been  raised  as  to  the  distinction  between  a  gifl  of  re- 
sidue, as  residue,  and  a  bequest  of  enumerated  parti- 
culars, followed   by  the   words  •*  and  personal  estate 
whatsoever,"  not  **  and  all  the  residue  of  my  personal 
estate."    This   argument   was,    however,   put  out  of 
question  in  tl^at  case,  by  a  subsequent  clause,  in  which 
he  expressly  refers  to  this,  as  *<  the  devise  of  the  re- 
sidue of  hia  personal  estate."     After  this  follows  the 
clause   appointing  executors ;   and  here,  former  cases 
had  suggested  a  distinction,  as  being  of  some  weight) 
between  a  term  created  for  the  payment  of  debts  onlvt 
and  for  the  payment  of  funeral  expences,  legacies,  and 
annuities,  as  well  as  debts.    What  does  this  testator 
direct?     (See   the  clause  in   question,  1  Bro.  455.) 
Now,  whoi  this  case  came  on  before  the  Liords  Com- 
missioners, they  were  of  opinion  that  there  was  a  suffi- 
cient manifestation  of  intention  to  shew  that  Montaff^^ 
Berti^  {the  testator's  brother,)  was  to  take,  exempt 
from  payment  of  debts:  but  Lord  Thurlaw  thought 
otherwise;  and  most  particularly  laid  hold  of  this  con- 
cluding clause,  as  affording  the  manifestation  of  a  con- 
trary intention  ;  because,  instead  of  only  directing  his 
trustees  to  raise  a  fund  for  payment  of  his  funeral  ex- 
pences, debts,  and  legacies,  he  appoints  the  same  per- 
sons his  etecutors,  and  after  directing  them  to  pay  his 
funeral  expencies,  debts,  and  legacies,  <<  by  such  me- 
thods, ways,  and  means,  as  they  shall  think  meet,**  he 
adds,  that  it  shall  be  lawful  for  them  to  retain  to  them- 
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selves  ^  all  disbursementSy  ezpences,  and  charges,''  in 
proving  bis  will,  either  out  of  the  personal  estate, 
(wbich  they  were  to  hold  as  executors,)  or  out  of  the 
term  devised  to  them  as  trustees ;  the  testator  himself 
thereby  shewing  that  he  designed  no  preference  of  the 
one  fund  over  the  other,  as  applicable  to  those  pur- 
poses; and  henc?  Lord  Thurlcw  inferred,  that,  as. 
trustees  and  executors,  they  were  left  to  deal  with 
both  funds  according  to  the  general  rule  of  law  In  the 
adxmnistration  of  assets*  Upon  the  whole,  the  result 
of  that  case  was  this,  viz.  that  the  leasehold  estate  was 
to  pay  its  own  debts ;  that  the  personalty  was  to  be 
the  primary  fiind  for  payment  of  all  the  remaining 
debts;  and  the  trust  fund  to  come  in  aid  only  in  the 
event  of  the  personal  estate  being  insufficient  for  that 
porpose. 

Afterwards  cSme  the  case  of  Taii  ▼.  Lard  North- 
m:k{a)y  before  Lord  Rossh/n^  and  the  cases  at  the 
Rolls,  before  Lord  Alvanley  {b). 

In  Taii  v.  Lord  Northoiciy  there  were  no  circum- 
stances from  which  Lord  Bosdyn  found  -it  possible  to 
infer  the  intention  to  exempt  the  personal  estate;  and, 
in  the  first  of  those  cases  before  Lord  Alxxmley^  I  am 
not  sore  that  the  intention  is  quite  so  clear  as  the 
Va$ter  of  the  Bolls  takes  it  to  be.  But  it  layb  down 
the  mle^  that,  in  cases  of  this  description,  the  Court  is 
neither  to  go  altogether  by  conjecture,  nor  to  require 
the  intention  of  the  testator  to  be  so  cleiLr  that  no  man 
Imngcan  doubt  his  meaning;  Lord  Alvanlej^s  expres- 
<ioQ  being,  that  *<  if  his  own  miAd  Was  convinced  that 
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(a)  4  Ves.  &16. 

(6)  Burton  v.  Kw/idton^ 


3    Ves.  '107.     Brwmmt  v. 
ProiherOf  ibid.  113. 
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such  was  tbe  intention  of  the  testator,  he  was  boand  so 
to  declare  it"  , 

Then  it  comes  to  this — Upon  each  particular  case, 
as  it  arises,  the  question  will  be.  Does  there  appear, 
from  the  whole  testamentary  disposition  taken  together, 
an  intention  on  the  part  of  the  testator,  so  expressed, 
as  to  convince  a  judicial  mind  that  it  was  meant,  not 
merely  to  charge  the  real  estate,  but  so  to  charge  it  as 
to  exempt  the  personal  ?  For,  it  is  not  by  an  inten- 
tion to  charge  the  real,  but  by  an  intention  to  dis- 
charge the  personal  estate,  that  the  question  is  to  be 
decided. 

In  this  place,  and  before  I  proceed  to  a  more  particular 
consideration  of  the  provisions  made  by  the  present  tes- 
tator, I  shall  observe  that  there  is  hardly  a  circumstance 
occurring  in  this  will  on  which  there  has  not  been  a 
great  deal  of  judicial  comment  in  other  cases,  and  from 
which  opposite  inferences  have  not  been  raised,  re- 
specting the  question  of  intention.  I  shall  also  repeat, 
what  I  have  already  noticed,  that  the  cases  of  Stephen- 
son V.  HeathcotCy  and  Ancaster  v.  Mayer^  furnish  us 
with  the  concurrent  opinions  of  Lord  Northington  and 
Ix>rd  ThurkrWf  that,  if  in  the  first  of  these  two  cases, 
the  wife  had  not  been  appointed  executrix,  she  would 
have  taken  the,pe;rsonal  estate  exempt  from  the  pay- 
ment of  debts.  Likewise  I  shall  say  that  I  have  read 
the  case  s>(  Watson  v.  Brichwod  (a),  and  think  it  was 
.  rightly  decided,  taking  the  will  and  codicil  together ; 
but  if,  in  that  ca9e,  the  codicil  had  not  existed,  there 
are  circumstances  which  appear  to  me  to  be  such  as 
might  have  given  occasion  to  some  observations  which  do 


(a)  9  Ves.  447. 
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not  occar  either  in  the  judgment  or  in  the  arguments  : 
still,  I  repeat  that  I  think  ttiat  case  was  rightly  decided. 

In  the  case  now  before  the  Court,  the  testator, 
after  directing  his  funeral  expences  to  be  paid,  ge- 
nerally, gives  to  his  son  and  his  two  daughters, 
iSOOO  each,  to  be  paid  to  thetai  respectively  by  his 
executors.  (And  it  is  observable,  that,  throughout  his 
will,  be  never  uses  the  term  executors^  but  with  re- 
ference to  his  personal ;  nor  the  term  trustees^  but  with 
reference  to  his  real  estate.)  In  case  of  the  death  of 
his  daughters,  or  either  of  them,  he  directs  their  respec- 
tive legacies  to  go  to  their  children,  ^'  share  and  share 
alike."  He  then  directs  his  **  said  funeral  expences 
nnd  legacies''  to  be  paid  out  of  certain  specific  funds, 
tb  surplus  of  which,  after  payment  thereof  he  gives 
to  his  said  son  and  daughters,  share  and  share  alike, 
or  their  respective  issues,  as  before ;  directs  the  shares 
of  his  daughters  to  be  to  their  own  separate  use;  and 
concludes,  as  to  that  part  of  his  will,  with  these  words, 
"  I  hereby  declare,  I  have  already  disposed  of  certain 
suras  of  money,  and  securities  for  money,  which  I  lately 
had  by  me ;"  referring  to  the  flinds  so  appropriated. — 
^^ow,  generally  speaklrig,  the  personal  estate  is  not 
only  the  primary  fund  for  the  payment  of  debts,  but 
also  for  the  payment  of  funeral  expences,  and  of  such 
k-gacies  as  are  not  made  payable  out  of  a  specific  fund. 
I^Qt,  at  all  events,  it  constitutes  the  primary  fund  for 
the  payment  of  the  funeral  expences. 

The  testator  then  goes  on  to  constitute  certain  parts 
^hisreal  estates,  (viz.  the  Lodock  estate,)  a  provision 
^r  his  two  daughtei*s  and  their  respective  issue,  but 
^tibject  to  the  trusts  6f  a  term  of  five  hundred  years, 
created  out  of  the  said  estate,  "  for  payment  of  his 
"^bts,  and  of  such  annuities  and  legacies  as  therein- 
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1815.         after  mentioned."     Now,  many   of  the   cases  will  be 
found  to  turn  upon  an  argument,  that,  even  where  le- 
gacies ^^  thereinafter  given,"  are  made  payable  out  of 
Blundell.     a  particular  fund,  that  direction  is  confined  to  legacies 
given  by  the  will,  and  the  general  personal  estate  is 
still  liable  to  such  as  are  given  by  codicil  or  by  any  sub- 
sequent instruments;  and  this  testator  seems  to  have 
been  aware  of  that,    expressly   adding  to  the  words 
"  hereinafter  mentiotied,"  "  or  which  I  may  hereafter 
specify  in  any  codicil  or  instrument  in  writing,  under 
my  hand."     "  And,  in  the  first  place,"  he  gives  to  each 
of  his  grandchildren,  by  his  said  daughters,  the  sum  of 
^1000,  "  to  be  paid  into  the  hands  of  their  respective 
fathers ;"  and  to  each  of  his  "  trustees,"  j^SOO,  for  his 
trouble.     These    trustees   are   also   executors,   which, 
although  generally  speaking  an  argument  against  the 
intention   to  exempt,   may,    under   peculiar  circum- 
stances, be  in  favour  of  that  intention.     Here  the  sudis 
of  j£dO0  a  piece,  which  are  given  to  them,  as  this  will 
is  constituted,  can  only  be  payable  out  of  the  real  es- 
tate, that  being  the   fund  appropriated  to  their  pay- 
ment ;  and  this  is  a  circumstance  worthy  of  particular 
attention.     Then  the  further  trusts  of  the  term  are  de- 
clared to  be  for  the  payment  of  certain  annuities,  which 
are  very  numerous,  and  amongst  which  occurs  one  to 
a  Mrs.  Aspinwallj  upon  which  I  shall  have  to  remark 
hereafter.  ^ 


Then,  it  is  asked,  could  it  be  the  meaning  of  tliis 
testator  to  delay  his  creditors  and  legatees,  so  as  to 
make  them  obtain  payment  of  their  debts  and  legacies 
only  out  of  the  rents  and  profits  as  they  shall  accrue? 
If  I  were  asked  this  question  any  where  but  in  West- 
minster-hall, I  should  answer  in  the  aflSrmative,  that, 
by  profits^  he  probably  meant  annual  profits  only;  but 
I  have  understood  it  to  be  a  settled  rule,  that,  where  a 
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term  is  created  for  the  purpose  of  raising  money  out  of  1815. 
the  rents  and  profits,  if  the  trusts  of  the  will  require 
tiuUagross  sum  should  be  raised,  the  expression  **  rents 
and  profits"  will  not  con^ne  the  power  to  the  mere  an-  Blundsll* 
niial  rents,  but  the  trustees '  are  to  raise  it  out  of  the 
estate  itself,  by  sale  or  mortgage  (a).  Now,  that  this 
testator  meant  his  legacies  to  be  raised  and  paid  imme- 
diatdy,  is  dear;  those  which  are  given  to  the  in£Eints 
bong  expressly  made  payable  into  the  hands  of  their 
respective  fiuhers.  The  Court  also  will  not,  in  order 
to  evade  the  distinction,  go  into  an  enquiry  whether 
the  estates,  in  each  parUcular  instance,  are  of  greater 
or  less  annual  value.  I  i^low  that  there  may,  in  par- 
ticular cases,  be  a  great  difference  between  debts  and 
legades,  the  latter  owing  their  existence  to  the  wiU, 
while  the  former  exist  independently  of  it.  But  where 
the  testator  is  making  a  provision,  in  the  same  clause^ 
for  the  payment  of  both  together,  the  natural  infer- 
aice  is,  that  be  intends  both  shall  be  paid  in  the  same 
way. 


Then  comes  the  clause  that  his  trustees  shall  not  be 
liable  in  respect  of  any  losses  incurred  in  the  execu- 
tion of  the  trusts  reposed  in  them,  and  charging  their 
expences  on  the  estates  so  g^ven  to  thenu  And  here 
the  testator  adverts  to  the  double  character  sustained  by 
these  gentlemen,  calling  them  his  ^*  trustees  and  execu- 
tors;^ and  the  expences  for  which  he  provides  them 
this  indemnity,  are  those  which  they  may  sustain  in 
other  capacity.  If  they  had  been  such  as  should  arise 
out  of  the  administration  of  the  personal  estate  only, 
it  might  be  said  that  this  charge  was  only  meant  in  aid 
of  the  personal  estate^  which  is  the  natural  fimd.  But 
the  expences  incurred,  as  trustees,  in  the  performance 


{a)  Vide  Allan  y.  Bwkhoiue^  2  Ves.  &  B.  65. 
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of  the  trusts  of  the  real  estate,  cou14  never  be  a  charge 
on  the  persona],  unless  so  expre^ly  constituted ;  and 
here  the  whole  expences  incurred  in  both  characters 
are  so  blended  together  as  to  make  it  impossible  to  say 
the  testator  could  have  meant  that  the  costs  of  the  real 
estate  should  be  paid  out  of  the  real  estate,  but  that 
the  cost§  of  tl^e  personal  should  not  be  paid  in  the  same 
manner,  e5ccept  in  the  case  of  a  deficiency  of  the  per- 
sonal estate.  This,  therefore,  is  a  strong'  argument 
that  the  testator  intencied  the  whole  ot  these  costs 
should,  be  a  charge  on  the  estate  so  devised,  in  exonera- 
tion of  the  personal. 


Then  follows  the  directioif  for  cesser  of  the  term 
thus  created,  so  soon  as  all  the  trusts  thereof  shall 
have  been  satisfied,  and  the  charges  and  expences  in- 
cident thereto  discharged ;  and,  after  thie  devise  to  his 
daughters  and  their  respective  issues,  "  siitject  to  the 
said  term,  and  to  the  trusts  thereof,^  comes  the  direc- 
tion that  the  person  or  persons  for  the  time  being  en- 
titled by  virtue  thereof  shall  not  be  let  into  posses- 
sic^n  until  after  payment  of  all  the  debts  and  legacies, 
and  such,  security  given  for  ,the  due  payment  of  the 
annuities  and  of  all  expences  as  shall  satisfy  the  said 
annuilianjts,  nor  until  all  expences  incurred  in  the 
exepution  of  the  said  trusts  respecting  the  said  terra, 
atid  of  his  will,  should  have  been  fully  paid.  The 
testator,  t;hen,  has  directed  that  his  funeral  expences  . 
shall  not  be  paid  out  of  his  general  personal  estate: 
he  has  diri^cted  that  the  costs  of  performing  the  trusts 
of  his  real  estate,  shall  be  paid  out  of  the  rents  and 
profits  of  the  estates  devised':  lastly,  he  directs  that 
the  persons  respectively  eiititled  under  his  will,  shall 
not  be  let  into  possession  of'ihie  devised  estates  until 
payment  of  all  debts  and  legacies  and  security  given 
for  payment  of  the  annuities.    That  is,  security  is  to 
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be  gifeo  at  the  tiine  of  their  beiiig  let  inlo  posaessiony 
when»  if  the  personal  estate  is  not  exempt*  it  most  be 
taken  to  have  been  already  fully  administered. 

A  clause  i£  next  introduced  desendog  of  some  at** 
tenticHi :  it  is  that  which  provides,  that,  in  case  of  cothac 
of  his  trustees  of  the  term  of  five  handled  year^  dyio^ 
or  declining  to  act,  the  new  trustee  to  be  appointed  in 
bis  room  shall  receive  the  sum  of  jfiSOO  out  of  the  rente 
and  profits  of  the  estates  comprised  in  that  term.  But 
the  trustees  so  appointed  would  not  be  an  axecutocy 
whence  it  may  be  inferred  that  the  sum  of  ^fdOO^  before 
given  to  each  of  the  trustees  who  are  idso  executors,  waa 
given  to  them  in  like  manner  for  their  trouble  as  trus- 
tees, and  not  as  executors. 


1815. 

Boi»m 
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The  testator  proceeds,  in  the  next  place,  to  devise 
certain  other  real  estates  to  his  son  for  life,  with  re- 
mainders over ;  aoid  the  estates  so  devised  are  jnot 
charged  v^ith  the  payment  of  any  debts  or  legacies 
whatever.  Then  his  directs  certain  specific,  parts  of 
his  personal  estate,  which'  he  wished  to  be  pneserved,  to 
go  as  heir-looms,  with  the  last-raentioaiBdireal  estalte.^ 
and  the  view  with  which  this  clause  is  introducedi 
(viz.  that  these  particulars,  consisting  of  >¥Blui^e  pio- 
tores,  statues,  and  marbles,  should  be  kept  together, 
as  objects  of  public  curiosity,)  sufficiently  accounts  for 
their  being  set  aside  from  the  r^t  of  the  personal  estate^ 
given  to  liis  son,  without  resorting  to  the  supposition 
that  it  was  merely  to  exempt  them  ttom  the  debts  and 
legades,  to  which  it  would  then  follow  of  course  that  the 
remainder  was  meant  to  be  liable. 


He  then  gives  hb  lead^minesin  IHntshire^  (whether 
consisting  of  real  or  personal  estate  does  not  appear^) 
to  Mr.  TaUfoi  and  to  Mrs.  AspinvoaUf  (akeady  named 
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as  an  annuitant,)  certain  specific  articles  of  furniture^ 
&c.  which  he  directs  to  be  removed^  ".  at  the  expence 
of  bis  said  personal  estate."  Now,  there  had  not  be- 
fore been  any  mention  of  personal  estate,  as  such,  in 
any  part  of  the  will ;  and,  if  the  word  **  said"^  is  not 
to  be  rejected  altogether,  (which  it  shoald  not  be, 
without  the  Court  being  satisfied  fliat  there  is  no  mean- 
ing capable  of  being  attached  to  it,)  it  must  be  meant 
to  apply  to  some  fund  already  given ;  i^  on  the  con- 
trary, the  word  is  to  be  rgected,  what  is  the  inference 
to  be  drawn  from  that  rgection  ?  Not  that  be- 
cause the  testator  has  charged  his  personal  estate 
with  the  costs  of  removing  these  specific  articles, 
he  must  therefore,  have  intended  that  it  should  also 
be  liable  to  the  payment  of  his  debts  and  legacies; 
for  that  is  a  conclusion  that  by  no  means  necessarily 
follows. 


Then  comes  the  clause  giving  to  bis  son  the  personal 
estate  not  specifically  disposed  of.  With  regard  to 
the  peculiar  wording  of  that  clause,  I  am  aware  that 
many  of  my  predecessors  have  laid  down  a  distinction 
where  the  bequest  is  of  the  residue  of  the  personal 
estate,  and  where  it  is  of  personal  estate^  either  simply, 
or  following  an  enumeration  of  articles  constituting 
items  of  such  a  descr^tion  as  to  render  it  improbable 
that  the  testator  meant  them  to  be  applied  in  payment 
of  his  debts. .  What  may  be  the  worth  of  the  argu- 
ment arising  out  of  this  distinction  I  will  not  take  upon 
myself  to  determine ;  but^  when  I  see  my  Lord  Jl- 
vanleyt  for .  instance,  laying  a  considerable  stress  upon 
it,  while  other  Judges  who  have  preceded  me  op" 
pear  to  consider  it  as  of  Vio  value  whatever :  all  that  I 
can  say  is,  that  it  is  a  circumstance  deserving  of  just 
so  much  weight,  and  no  more,  in  the  mind  of  any  in- 
dividual Judge,  as  be  can  at  the  time  bring  himself  to 
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tonsider  it  is  Wrly  entitled  to  (a).  On  the  other  hand,  ^J^^ 
die  son  being  made  tenant  for  life  of  a  part  of  the  real 
estates,  with  remainders  over  to  his  children  and  their 
issue,  this  has  been  alleged  as  a  reason  why  it  cou!d  not  Blumobll. 
but  be  intended  that  he  should  take  the  personal  estate 
exonerated  from  the  payment  of  debts  (6).  But  thi^ 
also^  is  an  argument  which  it  is  proper  to  look  at  as 
having  more  or  less  weight,  after  attending  to  the 
general  effect  of  the  will  in  all  its  parts,  taken  to- 
gether; and,  after  all,  the  question  is  not  what  the 
testator  really  meant,  (which  can  never  be  ascertained,) 
but  what  he  has  authorised  the  Court  to  say,  it  is 
probable  was  his  meaning.  The  words  here  are,^*  the 
fiunituTe.  of  my  house,  my  wines,  horses,  cattle  and 
carrii^pes,  plate,  and  other  my  goods,  chattels,  and 
personal  estate  not  hereinbefore  specifically  disposed 
o^  or  which  may  hereafter  be  disposed  o^  by  meJ* — 
Ij^en  I  first  read  this  clause,  it  did  occur  to  me  that 
the  words  **  not  specifically  disposed  of,"  might  be 
taken  as  excluding  the  idea  of  this  being  a  specific  be- 
quest to  the  son ;  but  then,  again,  it  being  <<  not  here 
inbefore  specifically  disposed  o^"  that  inference  is  not 
a  necessary  one ;  it  may  mean  as  well,  <<  not  specifically 
diqxised  of  to  others.** 


Then,  kstly,  it  is  his  will,  that,  immediately  after 
his  decease,  his  uid  executors  should  enter  his  dwell- 
iog-house,  and  search  his  closets  and  private  drawers, 
and  take  into  their  custody,  (among  other  thmgs,) 
"all  his  monies,"  which  monies,  it  will  be  remem- 
bered, had  before  been  constituted,    (together  witli 


(a)  Vide  Webb  v.  Janes, 
2  Bro.  60. :  much  more  cor- 
recfly  reported  in  1  Cox,  M5, 
WCldand  v.  Shaw,  2  Schow 


&  Lef.  558. 

{h)  Vide    ToKoer  v.  Lord 
Rous,  18  Ves.  1S9. 
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l^Vint^ttti..  Umi  he  makes. his  codicil;  and  here,  after  having 
bj  his  will  given  his  daughters  the  LfiSiock  estate  in 
the  manner  I  haye  already  pointed  out;^  andt  after 
having  given  to  his  son  ^eJdfdiaie  estate  :for  life,  and 
also  his  personal  estate,  (either  exempt  ihwn,  or  su))- 
Ject  to, 'the  payment  of  .his  .debts,  as  the  result  may 
prov^)  he  takes  up  the  consideration  of  iliis  will  be- 
ing disputed  after  his  'death.  Now  I  have  no  doubt 
whatever  that  his  idea  was,  his  son  might  dispute  it; 
however,  this  he-  has  not  expressed ;  he  has  only  pro- 
vided that  all  costs  incwred  by  his  trustees  and  ^ecu- 
tmrSf  in  supporting  his  will,  shall  be  chai^d.upoD,  and 
paid  out,  of  the  Lydiaie  estate  be&re  devised  to  his 
-son,  and  created  a  term  of  one  thousand  years  in  the 
satne  estate,  for  that  especial  purpose. 

''  KoW'  it  has  been  argued,  that,  if  there,  were  no  cir- 
-  «amstanccs  in  the  will  thataflbrded  a  ground  for  say- 
(ingf,  the  personal  estate  should  be  exempted,  this  codi- 
cil >wo«ld  be  a  siiffieient  manifestation  of  the  inteDti9n 
to  exempt  it:  this  I  doubt,  but  I  nevertheless  think 
that  it  deserves  great  consideration,  as  coupled  with 
the  provi^oos  of  the  will.  The  dFect  of  this,  oodicil  is 
such,  as,  it  is  probable,  the  testator  himself  did  not  oon- 
template.  It  connects  itself,  indeed,  ^  with  the  entire 
will ;  for.  If  any  one  of  ^e  numerous  provisions  of  the 
Will- should  be  disputed  by  any  person.whatever^  it  di- 
rects Aat  the  expences  of-  litigation  shall  be  defrayed, 
not  out  of  the  personal  estate^  which  is  the  natural 
fiind,  but  out  ^of  this,  portion  of  his  real  estates  b^ore 
devised  to  his  son.  ,  Now,  we  have  seen  that  he  jiad  by 
his  will. devoted  another  part  of  his  real  estates  to  the 
payment,  not  only  of  his  debts  and  annuities,  but  of  the 
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costs  or  his  trustees  and  executors,  both  as  trustees  and 
as  executors ;  and,  on  looking  through  the  precedents, 
it  18  impossible  to  deny  that  this  is  a  circumstance  on 
which  great  stress  has  always  been  laid ;  namely,  'where 
the  real  estate  is  made  liable  to  the  payment  of  such 
expeoces  as  exclusively  regard  the  administration  of  the 
personal  estate^  such  as  the  costs  of  probate,  and  other . 
costs  sustained  in  the  execution  of  the  will.  AU  these 
drcnmstances  not  only  occur  in  the  present  case,  but  are 
considerably  strengthened  by  the  very  peculiar  precau- 
i  of  the  todicil. 


Ms. 


It  is  on  these  grounds  that,  after  all  the  attention  I 
have  been  able  to  give  to  this  case,  I  feel  convinced 
that  the  testator  did  not  intend  bis  personal  estate  to 
be  subject  to  the  payment  of  his  debts.  In  saying 
this  I  do  not  mean  it  should  be  iuferred  that  it  is, 
in  my  opinion,  impossible  that  other  Judges,  after  look- 
ing through  the  cases  with  the  same  attention  that  I 
have  done,  might  come  to  a  conclusion  respecting  this 
will,  the  reverse  of  that  which  I  have  come  to.  •  On 
the  contrary,  I  hold  that  a  difference  of  opinion  will 
always  be  unavoidable  in  cases  of  this  nature,  unless 
they  were  brought  back  to  the  old  rule  that  nothing 
hot  express  words  should  have  the  effect  of  exempting 
the  personal  estate.  Yet  although,  with  all  the  respect 
that  is  due  to  those  who  have  gone  before  me,  and  to 
the  results  of  their  deliberations  on  the  arguments^  sug- 
gested to  their  notice,  I  shall  never  be  able  to  reconcile 
them  so  as  to  satisfy  myself  entirely  with  regard  to  tlie 
grounds  on  which  they  have  built  their  decisions,  I  am 
able  to  say,  that,  in  the  present  case,  I  am  convinced 
the  meaning  of  this  will  was  that  which  I  have  stated 
it  to  be. 


BOOTLE 
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Rolls.  NEWMAN  and  Wife  v.  KENT  and  Others,  (a)- 

Dec.  1. 

Devwe  to  A.  A  TESTATOR,  having  surrendered  his  copyhold 
charged  with  a  ^^-^  lands  to  the  use  of  his  will,  devised  the  same  to 
legacy  to  B.  g  his  brother,  Bichard  KerU,  for  life,  with  remainder  to 
A.  sells  the  ^is  brother  TTiamas  Kent,  (the  Defendant)  his  heirs 
estate,  without  ^^^^  assigns  for  ever,  subject  nevertheless  and  charged 
having  di^  ^^  chargeable  with  the  payment  of  £lBO  to  each  of 
charged  the  le-  j^  ^j^^^^^  ^^^^   ^^  Elizabeth^  within  six  months 

^7L  ,  ^     «   after  he  should  come  into  possession.     The  testator 
bill  filed  by  B.    „   ,         ,    ^.  ,      ,    «-  .  j 

^  \    gf  died,  and  Btcnard  Ketit  came  into  possession  unaer 

for  navment  of  , 

eree^dnsttb^  ^^'^^^  *^^  P^^  ^*^®  •^^^^  ^^  Sarahs  but  not  to  JHfW- 

purchasers         *^^**     ^®  afterwards  sold  the  premises  to  four  other 

with  decree        Defendants,  one  of  whom  mor^ged  to  the  Defendant 

over  against  A  Wood.  ^ 

in  case,  upon 

inquiry,  it  The  bill  was  filed  by  the  Plaintiffi  Newman  and 

should  turn  ouc  Elizabeth  his   wife,  to  obtain  payment  of  the  legacy 

that  no  dedttc-  with  interest  and  costs  out  of  the  estate  by  sale  or 

tion  had  been     mortgage. 

BMde  from  the 

puwAasemo.         The  Defendant  Kent,  by  his  answer,  admitted  the 

ney  in  respect    statement  of  the  bill,  and  that  the  legacy  was  still  due, 

of  the  legacy,     y^^^  alleged  that  he  had  no  claim  on  the  estate,  and  was 

an  unnecessary  party,  and  claimed  the  same  benefit  as 

if  he  had  demurred  to  the  bill. 

The  other  Defendants  admitted  the  purchase  and 
subsequent  mortgage,  but  denied  notice,  and  com- 
plained of  the  PlaintiflTs  laches. 

{a)  Ex  Relatione* 


Nj&wmav 
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Hart  and  While,  for  the  PlaintiiF,  stated  the  doc-  IS15. 

trine  to  be  well  established,  that,  where  a  purchaser 
can  only  make  a  title  by  means  of  a  document,  the 
reading  of  which  would  give  information  of  the  claims  Ksnt^ 
of  others,  he  shall  be  held  to  have  received  notice, 
though  m  fiict  be  had  never  seen  &e  document ;  and 
aiioding  to  various  prior  and  subsequent  cases  (a),  cited 
The  Draper^  Company  v.  Yardley  (6)  as  directly  in 
point,  both  as  to  tlie  constructive  notice  and  supposed 
laches:  then,  adverting  to  the  answer  of  the  Defendant 
KeiU  objecting  to  the  bill  by  way  of  demurrer,  and  to  his 
Coansefselaim  of  costs,  which  had  been  made  at  the  open- 
ing of  the  case,  it  was  observed  that  Kent  did  not  seem 
somineoessary  a  party  as  he  would  represent  himself  in-* 
asmuch  as  he  had  been  a  trustee  for  the  Plaintiff;  and 
that,  if  he  were  an  unnecessary  party,  yet  hb  conduct 
W  been  so  unjust,  in  not  paying  the  legacy  to  the 
Plaintiff  but^ selling  the  estate  and  receiving  the  whole 
<^  the  purchase-money  without  paying  what  he  knew 
to  be  due,  which  conduct^  moreover,  had  occasioned 
the  present  suit  and  vexation  to  all  parties,  that  he 
could  not  be  entitled  to  any  costs ;  and  the  case  of  Wigg 
T.  Wigg  (c)  was  cited,  where  a  person  devised  an 
c^te  to  his  second  son,  charged  with  legacies ;  the 
second  son  dying,  in  the  testator's  lifetime^  the  ddest 
ion  entered  and  sold  the  estate  y  he  was  made  a  party 
^  the  salt  as  well  as  the  purchasers,  though  he  had  no 
loQger  any  daim  on  the  property. 

I^ach  and  BoupeU^  for  the  purchasers  and  mort- 
is) Bofoey   V.    Smiti,    1  Smith,  H  Ves.  426.  Danieh 

W  144.    Dureh  v.  Kenl,  v.  Dawson,  16  Ves.  2*9.  17 

^  Vera.  319.   Taylor  v.  Slib-  Ves.  485. 

K  2  Ves.  437.    Hiem  v.  (J)  2  Vem.  662. 

-H  13  Ves.  114.    Hall  v.  (c)  1  Atk.  3«1. 
R 
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gBgces,  stated  that,  though  tlie  Plaintiff  must  have  the 
legacy  as  prayed,  yet  the  purchasers  would  have  a 
claim  oyer  against  the  other  Defendant  Thomas  Kent, 
who  was  a  necessary  party,  in  the  same  manner  as  if 
there  was  an  original  bill  by  them  against  him;  and 
that  it  should  be  referred  to  the  Master  to  investigate 
the  transaction  as  between  them  ;  but  that,  if  he  was 
thought  not  to  be  a  necessary  party,  and  that  the 
Plaintiff  ought  to  pay  his  costs,  the  Plaintiff  could  not 
claim  to  have  those  costs  repaid  him  out  of  the  estate. 


Home,  for  the  Defendant  Thomas  Kenty  contended 
that  no  decree  could  be  made  against  him ;  that  it  was 
not  a  personal  demand,  but  only  a  charge  on  the^tate 
which  he  had  parted  with,  and  had  no  claim  tbereoo. 
The  Plaintiff  had  filed  no  replication  to  his  answer,  and 
he  had  never  been  called  upon  to  state  the  case  be- 
tween him  and  the  Defendants.  That,  although  be 
had  sold  and  received  the  money,  the  legacy  was  only 
a  charge  on  the  estate,  and  the  Defendant  had  given 
notice  to  the  purchaser's  Attorney  before  the  purchase 
was  completed. 

Hart  J  in  reply,  contended  that  Kent  was  a  neces- 
sary party ;  that  the  bill  stated  that  he  had  sold  or  c<«- 
tracted  to  sell ;  and,  till  his  answer  came  in,  it  was  not 
known  what  interest  he  had  in  tlie  property. 


The  Master  of  the  Rolls 

Held  that  tliere  was  no  question  in  equity ;  but  that 
if  Kent  had  sold  and  obtained  the  money  as  if  no  le- 
gacy had  been  charged,  and  had  put  the  money  so 
raised  into  his  own  pocket,  he  ought  ultimately  to  pay. 
If  there  had  been  any  doubt  whethcfr  or  not  he  had 
received  the  whole  money,  there  might  be  an  enquiry 
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as  to  that  fact ;  but  it  would  be  the  grossest  injustice 
to  let  Mm  go  away  with  the  whole.  If  he  had  given 
ootice,  and  the  legacy  had  been  deducted  out  of  the 
purchase-money,  the  vendees  only  would  be  liable, 
and  that  should  be  the  subject  of  an  enquiry  before  the 
Master. 


181^. 


Newmaw 

V. 

Kent, 


"  Decree,  legacy,  interest,  and  costs  for  the  Plaintiffs 
as  against  the  purchasers,  &c.  out  of  the  estate,  andi 
decree  over  for  the  purchasers  against  Thomas  Kent^ 
if  the  result  of  the  inquiry  should  be  against  him  n* 
to  whether  he  had  received  from  the  purchasers  the 
whole  of  the  purchase-money,  or  had  made  any  deduc- 
tion for  the  legacy." 


MOOTHAM  V.  WASKETT. 

T  TPON  motion  that  the  writ  of  attachment  issued 
^  at  the  instance  of  the  Plaintiff  may  be  discharged 
for  irregularity,  the  question  was,  whether  the  attach- 
ment being  made  returnable  within  eight  days  after  the 
feast  of  Purification,  the  eight  days  are  to  be  taken  as 
indusive  or  exclusive* 

Sir  ^  Piggott^  in  support  of  the  modon. 

EaUhinfy  contra* 

Th€  LoBD  Chakcbixok, 

(After  coBflalting  with  thd  register)  said  thati  what- 
ever may  be  the  practice  in  the  Courts  of  Xaw,  the  at<- 

R2     ' 


1816. 

Feb.  m,  W. 

Attachment 
returnable 
within  eight 
dajTS  after  the 
Purification. 
The  eight  days 
mean  eight  en« 
tire  days. 
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tachmeDt  issued  was  regular  according  to  the  practice 
in  Chancery,  which  takes  the  eight  days  to  mean  eight 
entire  days. 


"Rolls, 
i^rf.6, 8,18,26. 


WILKINS  V.  FRY. 


One,  of  two     'HACOK^  lessee,  under  several  indentures,  of  iroft  and 
or  more  assig-  coal-mines  in  the  counties  of  Glamorgan  andBrecmif 

nees  of  a  bank-  with  certain  rights,  powers,  and  privileges  thereto  an- 
rupt,  may  sue  nexed ;  and  also  of  messuages  and  premises  occupied  ta- 
in equity,  with-  gether  with,  and  in  working  the  same,  subject  to  the  pay- 
out the  others  ^^^^  ^(  ^^^^g  ^^  performance  of  covenants ;  by  iuden- 
joiniog  in  the  ^^^  of  lease,  bearing  date  March  the  ist,  1803,  madebe- 
^^^^  ,  .  tween  the  said  Bacon  of  the  one  part,  and  Bowzas  Ooer- 
o  a  suit  m-  ^^ J  Lionel  Oliver^  together  with  Sir  Jeremiah  Hm- 
stitutecL  by  as*  '     o 

^        Jray^  Simon  Oliver^   and   Bidoutf  of  the  other   part, 

half  f  b  k  S^^'^^  ^^  ^^^"^  ^^®  ^^^  parties  of  the  second  part,  all 
ruDt  in  the  ob-  '^®  ***^  premises,  subject  to  the  rents,  covenants,  and 
ject  of  which  conditions,  contained  in  the  said  several  former  inden- 
the  creditors 

have  no  interest,  the  assent  of  the  creditors  is  not  necessary  under  the  stat. 
5  Geo.  2.  c.  30.  s.  S8. 

A.f  lessee  of  iron-works,  &c.  subject  to  payment  of  rent  and  perfbrtnaoce  of 
covenants,  assigns  to  ^.  as  a  security  for  sums  advanced  and  to  be  advanced, 
reserving  to  himself  a  mere  equity  of  redemption,  yi.  becomes  bankrupt,  and 
his  assignees  agree  to  convey  to  B.  the  equity  of  redemption  in  the  demised 
premises.  The  assignees  have  no  right  to  enforce  against  B^  a  specific  per- 
formance of  this  agreement  by  accepting  an  assignment  with  a  covenant  for 
indemnity  against  payment  ofihe  rent  and  performance  of  the  covenants  re- 
served by  tlTe  original  lease. 
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tares;  as  to  port  of  the  premises,  for  a  term  of  fifty-five  1816. 
years,  if  he,  Bacony  should  so  long  live ;  and,  as  toother 
part%  for  and  during  the  residue  of  his  respective  terms 
therein  ;  at  a  rent  of  jC1500  for  the  first  twenty  years, 
and  of  £lOOO  for  the  remainder  of  Ae  terms.  And  in 
the  said  indenture  vere  contained  covenants  for  pay- 
ment of  the  rents,  and  performance  of  the  covenants  re- 
served and  contained  in  and  by  the  said  former  ioden- 
tores;  and  to  indemnify  Bacon,  his  heirs,  executors, 
&c  and  the  several  lessees  in  the  said  former  indentures, 
in  respect  thereof. 

The  several  parties  to  the  second  part  of  this  inden* 
tare,  having  executed  a  bond  to  Bacon  in  the  sum  of 
^0,000  conditioned  for  payment  of  the  rent  and  per- 
formance of  covenants,  took  possession  of  the  demised 
prenuses;  and  subsequently,  from  time  to  time,  pro- 
cured leases  of  some  adjoining  premises,  the  posse»- 
sion  of  which  was  advantageous  to  them  in  working 
the  mines,  which  they  continued  to  work  in  partnership 
together  till  February  1805,  when  Hornfray,  Simon 
Other  and  Ridout  withdrew  from  the  partnership ;  and, 
bv  an  indenture  of  that  date^  assigned  their  respective 
interests  therein,  viz.  Homfrays  to  Bowzer,  and  Oliver^s 
snd  BOoufs  to  Lionel  Olwer  g  Bowser  and  £r.  Oliver^ 
at  the  same  time,  entering  into  a  bond  to  Homfray, 
&  Oliver,  and  JBidoui^  conditioned  for  payment  of  all 
rents,  and  performance  of  all  oovenant«  to  which  they 
were  jointly  liable  by  the  former  bond. 

Afler  this,  the  three  continuing  partners  remained 
jointly  interested  in  the  premises  and  iti  the  prosecu- 
tkm  of  the  concern,  until  the  month  of  March  1808, 
when,  having  become  considerably  indebted  to  Richard 
Bowzer,  it  was  proposed  and  agreed,  for  the  purpose 
^  securing  to  him,  the  said  Richard  BonoxeTi  the  debt 
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1816.  tlieU  ducy  and  which  might  thereafter  become  doe  to 
him  from  Bcnozer  and  Co.,  that  the  said  leasehold  pre- 
mises, and  machinery,  &c.  thereto  belongin  j^  should  be 

Far.  assigned  to  the  Defendants,  Fiys  and  Irving^  as  trustees 

for  him,  which  was  accordingly  done  by  indenture, 
dated  the  25th  March  1808. 

Sometime  afterwards,  Bamzer  and  Co.  having  occa- 
sion for  further  advances,  they,  and  also  Richard  Baaa^ 
xcTj  proposed  to  the  Defendants,  Frys  and  Irving^  that 
the  said  Defendants  should  lend  money  and  advance 
bills  for  their  accommodation,  and  that  Bichard  Baaozer 
shbuld  relinquish  his  right  of  priority  in  the  premises,  and 
the  said  Defendants  stand  possessed  thereof,  for  secur- 
ing, ill  the  first  place,  the  repayment  of  such  advances. 

The  Defendants,  having  acceded  to  this  proposal, 
made  considerable  advances  accordingly  on  the  faith 
thereof;  and  by  indenture  dated  the  30th  of  Decern- 
her  1809)  indorsed  on  that  of  the  25th  of  ilifarcA  1808, 
made  between  the  said  Richard  Bcmazer  of  the  first 
part,  Bcfwxer  and  Co.  of  the  second  part,  and  the  De- 
fendants of  the  third  part,  it  was  declared  and  agreed 
that  it  thould  be  lawfiil  to  the  Defendants,  their  ex- 
ecutors, &C.  to  pay  and  apply  the  monies  to  be  re- 
ceived by  them  in  pursuance  of  the  trusts  of  the  former 
indejQture,  in  the  first  place,  in  payings  retaining,  and 
satisfying  to  themselves  all  sums  thereafter  to  become 
due  to  them  from  Bcnozer  and  Co.  and  (subject  there-  I 
to,)  to  be  possessed  of  the  premises  for  better  securing  i 
to  Richard  Bawzer  the  sums  intended  to  be  secured  to 
him  by  that  former  ii^denture*  i 

In  the  meanwhile^  subsequently  to  the  assignment  of 
February  1805,  Bijmer   and  Co.  took   leases  of   ad-  I 
joining  premises,  which  they  hdd  together  with  those  j 


CASES  IN  CHANCERY.  247 

."where  the   buainess   had  previously  been  carried  on,  1816. 

and,  becoming  further  indebted  to  the  Defendants,  Fryz 

and  Irving,  by  reason  of  advances  afterwards  made,  by  ^^ 

jadentttre dated  the  15th  oi February  IBll,  executed  to  Fry. 

the  said  Defendants  an  assignment  of  all  the  last-men^ 

tioned  premises,  by  way  of  additional  security,  upon  the 

trusts  of  the  former  indenture. 

In  the  month  otMy  1812,  Bawzer  and  Co.  stopped 
payment,  asul  the  Defendants,  Frys  and  Irving,  <<  in 
order  to  prevent  the  stopping  of  the  works,  and  to 
enable  them  to  sell  the  same  to  better  advantage," 
entered  into  possession,  and  continued  to  carry  on  the 
same. 

On  the  14th  ,of  September  1812,  a  commission  of 
bankrupt  issued  agaiiist  B&wzer  and  Co. ;  and  the 
Plaintiff  Wilkins,  and  the  Defendants,  Tappenden  and 
GDjfiui,  were  chosen  assignees. 

After  the  bankruptcy,  Frys  and  Irving  being  then 
dedltora  to  the  amount  of  .£60,000,  entered  into  a 
treaty  with  the  assignees  for  the  purchase  of  the  entire 
interest  of  the  bankrupts  in  the  premises;  and,  by  an 
agreement  reduced  to  writing,  and  dated  the  liithof 
Naoember  1812,  (which  was  afterwards  confirmed  by  a 
resolution  of  the  creditors,)  the  assignees  agreed  to  sell 
to  Frys  and  Irving  all  their  right,  title,  interest,  and 
equity  of  redemption,  in  and  to  the  said  premises,  and 
all  moveable  and  fixed  property,  and  stock  in  trader  of 
the  bankrupts,  and  all  outstanding  debts  owing  to  them 
at  the  time  of  their  bankruptcy,  (except  separate  pro- 
perty,) for  jf  8000  over  and  above  the  dividends  to 
whidi  they  would  be  entiUed  as  thereinafter  mentioned. 
The  assignees  further  agreed  to  execute  such  deeds  as 
ahoold  b^  required  by  |die  purchasers  for  carrying  the 
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1816.  sale  into  effisct,  and  to  consent  to  an  order  of  the  Cbaih 
cellor,  upon  petition,  to  confirm  such  purchase,  if  re- 
quired.    JFiys  and  Itving  agreed  to  purchase  as  afore- 

Fbt.  said,  and  to  pay  tlie  purchase-money  by  ^4000  on  the 
11th  of  May  J  and  the  remaining.  j64000  on  the  lUh 
of  Naoember  1813;  also,  to  relinqmsli  their  daim  to 
all  dividends  upon  the  debts  then  due  to  liieir  firm,  and 
on  those  which  they  might  be  entitled  to  prove,  as  wdl 
as  all  right  to  prove  any  debts  due  to  their  firm,  and 
to  acc^t  the  said  property  and  efiects  in  fall  satisfiii> 
tion  of  all  claims  upon  the  estate  of  the  bankrupts,  and  to 
assign  or  abandon  all  dividends  upon  such  debts  to  the 
assignees,  if  required*  It  was  further  agreed,  that 
Frys  and  Irving  should  be  at  liberty  to  use  the  names 
of  the  assignees  in  any  action  or  suit  respecting  the 
purchased  property,  they  indemnifying  the  assignees 
against  the  costs  and  consequences  of  all  such  suite 
^nd  actions. 

This  agreement  was  afterwards  confirmed  by  a  resoln- 
tion  of  creditors,  and  also  by  an  order  in  the  bankruptcy, 
obtained  at  the  instance  of  the  Defendants,  Frys  and  Ir- 
ving. No  assignment  was  ever  executed  in  pursuanceof 
it;  and  the  bill,  filed  by  one  of  the  assignees  under  the 
commission  against  the  Defendants,  Frys  and  Irving^ 
and  his  (the  PlaintiiF's)  co-assignees,  charging  that,  at 
the  time  of  entering  into  the  agreement,  the  first 
named  Defendants  had  notice  that  there  were  lai^e 
rents  reserved,  and  very  material  covenanta  to  be  ob- 
served, on  the  part  of  the  lessees  and  other  persons 
holding  the  premises,  and  that  they  had  taken  from 
the  purchasers  of  parts  of  the  premises,  (which  tb^ 
had  sold  since  entering  into  tlie  above  agreement,)  co- 
venants of  indemnity  against  those  rents  and  covenants^ 
prayed  a  specific  performance  of  the  agreement,  to- 
|;pther  with  a  declaration  <«  that  the  DefendanU  «i^ 
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under  the  said  agreement  boand,  and  ongfat  to  accept  ^  1^^^* 
an  asBtgnment  of  the  premises^  to  oontam  all  luaal  and 
proper  proviaions  on  behalf  of  the  several  parties  in- 
t^ested,  and  pofiiadarly  such  covenants  an  the  part  <^  -Fet. 
ike  said  Defendants  as  mtk  reference  to  the  interests  of 
the  Plaint^  and  his  co-assigneeSf  and  cf  the  bankrupts, 
tnght  he  reasonably  required  for  their  indemnity  s^ 
that  it  Blight  be  referred  to  the  Master  to  settle  a  pro- 
per assignment,  ^<  with  soch  provisions  and  cove^^ants ;" 
and  that  the  Defendants,  Frys  and  Irving,  might  ex- 
ecute the  same;  and  the  Defendants,  the  assignees,  be 
directed  to  'concur  in  and  execute  such  assignment; 
and  do  all  other  acts  necessary  to  be  done  for  perform- 
ance of  the  said  agreement. 

To  this  the  Defiendants,  Frys  and  Irtnng,  answered^ 
that  they  continued  in  possession  of  the  premises  till 
the  month  of  October  181S ;  but  had  not,  at  the  time  of 
putdng  in  their  answer,  any  right,  title,'or  interest  in 
the  same;  and  that,  by  indenture  of  the  16th  of  the 
said  month  of  October,  they  assigned  the  same  to  one 
Moggridge.  They  admitted  that  the  assignees  had 
perfi>rmed  their  part  of  the  agreement ;  that  there  were 
in  the  several  leases  and  assignments  in  the  bill  men* 
tiooed  such  coyenants  respecting  the  premises  as  in  the 
hill  nentimed ;  that  they  had  in  theur  possessioii  aU 
the  said  leases  and  assignments  at  the  time  of  entering 
into  the  agreement ;  and  that  they  had  taken  from  the 
pordiaser  snch  covenant  of  indemnity  as  the  bill 
cbsiged  them  to  have  taken :  but  they  denied  that,  at 
the  time  of  entering  into  the  agreement,  any  stipula- 
tions respecting  the  covenants  were  made  or  expressed, 
and  snbmitted  that  they  were  not  bonnd  to  accept  any 
fiuther  assignment  than  had  been  already  made  to 
them  of  the  premises,  or  to  enter  into  any  such  cove* 
Ittnt9  as  in  the  bill  suggested* 
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.1816.  The  Defendahts,  the  cb-ftMgiiees  of  the  Plaintil^ 

^"^^^^^^  by  tlieir  answer  admitted  the  agreement  and  suUe- 
WiXiXiva  qqent  Gonfirmation,  and  that  Frys  and  Irving  conti- 
f  BT.  nued  in  poaaessicm  till  the  month  of  October  1813, 
wheoy  as  the  Defendants  bdieved,  the  premises  were 
abandoned)  and  had  never  since  been  used  or  occupied 
by  any  person  or  persons  to  their  knowledge  or  bdief. 
Thqr  alleged^  that  diey  declined  to  concur  with  the 
Plaintiff  in  the  suit  commenced  by  him,  thinkiog  it 
xumecessaryf  inasmuch  as  the  other  Defendants  had 
fiilly  p^ormed  their  agreements ;  submitting,  by  way 
of  plea,  that,  by  the  statute  5  Geo.  2.  entitled  '<  An 
Jk^  to  prevent  committing  of  Frauds  by  Bankrupts,'' 
it  was  provided  that  no  suit  in  equi^  should  be  com- 
menced by  any  assignees  or  assignee,  without  the  con- 
gmt  of  the  major  part  of  the  creditors,  and  that  it  did 
not  appear  the  Plaintiff  had  such  consent  as  required 
by  the  statute  (a). 

No  evidence  was  entered  into  on  either  side ;  but  it 
was  agreed  to  admit  at  the  hearing,  in  addition  to  the 
fiu^ts  already  detailed,  a  correspondence  which  took 
place  in  the  months  of  January  and  February  16  H 
between  the  solicitors  of  Messrs.  Fiys  and  Irving  and 
the  solicitors  of  Mr.  Bacon^  relative  to  the  settlement 
of  a  special  case  in  an  action  at  law  respecting  the 
same  iron-works,  by  which  it  appeared  that,  in  answer 
to  an  application  from  Bacon  for  payment  of  the  rent, 
which  became  due  at  Christmas^  the  Defendants,  by 
their  said  solicitors,  informed  him  that  <'  Moggridge^  to 
^aAem  they  had  assigned  the  premises,  would  give  direo 
ti<His  fer  payment  thereof:"  and  that,  to  another  appli- 
cation, and  a  refusal  to  accept  of  Moggridge  as  tenant 
in  the  place  of  the  Defendants,  they  answered  posi** 
tivdy  ^that  they  would  not  pay  the  rent  demanded." 
(a)  5  G.  2.  c.  30.  s.  38. 
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Bacofl$  solicitors  then  ask^d^  <*  Can  ai^  asNgpment  ^  1616 
being  executed  vary  the  rights  of  parties  to  a  suit  jMre- 
TioDsly  instituted  ?''  To  which  the  solicitors  of  the 
Defendants  replied,  <*  It  was  quite  dear  that»  pending  tvt. 
a  suit,  a  party  might  assign  bis  interest,  sut>ject  to  all 
the  equities  to  which  it  is  liable."  A  letter,  dated  the 
16th  of  Februanff  from  Bacon's  solicitors,  followed, 
stating  that  they  had  been  expecting  the  promised  call 
from  Moggridge  with  the  rent ;  and,  as  they  had  not 
aeen  him,  they  would  be  obliged  to  their  correspondents 
to  &your  them  with  his  addition  and  description ;  the 
answer  to  which  was,  that  the  last  account  they  had 
lieard  of  Moggridge  was,  that  he  was  about  to  sail  for 
America^  since  which  th^  could  gain  no  further  in- 
Sinnation  respecting  him* 

On  the  opening  of  this  case,  the  matter  sobmitted  by 
way  of  plea  by  the  co-assignees  of  the  Plaintiff  was  stated 
hy  their  Counsel  as  ap reliminary  objection,  adding  tha^ 
under  the  section  of  the  Act  referred  to,  one  of  two  or 
moie  assignees  could  not  sue,  even  mth  the  consent 
thereby  required  to  be  given,  and  that  such  consent  must 
bea  consent  specially  given  at  a  meeting  called  pursuant 
to  notice,  and  not  merely  a  general  authority  to  sue  at 
the  discretion  of  the  assignees  themselves  (a). 

To  this  it  was  answered  that,  in  order  to  support 
the  objection,  it  is  incumbent  on  the  party  objecting  tp 
shew  that  there  has  not,. been  the  consent  required  by 
the  statute ;  that  the  only  meaning  of  the  statute  is, 
that  assignees  shall  not  involve  the  creditors  of  the 
bankrupt  in  the  expence  of  a  suit  without  their  con- 
seat;  not  that  they  are  absolutely  prednded  from 
sang,  if  they  chuse  to  do  it  at  their  own  risk ;  and 
that,  at  all  events,  there  can  be  no  objection  to  the 
(a)  Exp.  tVhiichurch,  I  Atk.  91. 
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1816.         bearing  of  a  cause,   in    limine^   except  for  want  of 
^"^^^^^^^      parties. 

WlLKlVS 

Far.  The  Master  of  the  RoUs  decided,  that  he  could  not 

dispose  of  this  objection  before  the  cause  was  heard. 

Sir  S.  Bomilly,  BeU^  Preston^  and  WUbrahanh  for  the 
Plainti£ 

The  single  question  is,  whether  the  Plaintifl^  as 
assignee  of  the  bankrupt,  is  entitled  to  an  indemnity 
in  the  shape  of  the  covenants  which  this  bill  seeks  to 
have  inserted  in  the  assignment  to  be  executed  pur- 
suant to  the  agreement  which,  in  all  other  respects^ 
has  been  substantially  performed.  The  assignees  are 
bound  to  require  this  for  the  benefit  of  the  bankrupt's 
estate ;  and  those  who  refuse  to  concur  in  the  suit  so 
instituted  render  themselves  thereby  liable  to  the 
charge  of  collusion  with  the  lessees  refusing  to  take  an 
assignment  with  these  covenants.  There  is  no  in- 
stance of  a  bill  filed  by  assignees  in  which  it  has  been 
thought  necessary  to  state  that  it  is  filed  with  the 
consent  of  the  creditors.  This  shews  that  it  is  not 
incumbent  on  us  to  prove  the  consent,  but  on  the 
party  objecting  to  prove  the  native;  and  then,  if 
the  suit  had  been  for  the  benefit  of  the  creditors,  it 
might  be  for  the  Court  to  notice  the  defect.  But  even. 
then  the  Court  would  not  refuse  relief  where  the  suit, 
as  is  the  case  with  the  present,  is  not  for  the  benefit  of 
the  creditors,  nor  at  their  e^qpence.  The  only  persons 
liable  for  breach  of  these  covenants  are  the  batikmpt 
himself  and  his  assignees.  Jt  is,  therefore,  for  thar 
security  alone  that  the  suit  is  instituted,  and  they  only 
are  liable  to  sustain  the  charges.  The  liability  of  the 
assignees  has  accrued  firom  their  having  accepted  the 
lease ;  but,  had  they  not  done  so,  they  wpuld  no  less 
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bave  been  bound  to  institute  this  suit  for  the  indemnity         t/AM. 
of  the  bankrupt. 

If. 
The  case  of  Staines  v.  Morris  (a)  has  suflidently         fav. 

established  that  the  right  of  a  lessee  to  require  from 

his  assignee  an  indemnity  against  the  effect  of  the  co« 

Tenants  contained  in  his  lease  extends  to  an  assign^- 

meat  by  the  assignee  of  the  original  lessee.    That  was 

indeed  a  strong  case,  because  the  Plaintiffi,  being  ex^  , 

ecutors,  could  not  be  called  on  to  covenant  for  the  tiCl^ 

of  their  testator.    If,   in   the  present   case,  Hcmfiray 

and    Cb.   (the  original  lessees)    had  assigned  to  the 

Plaintiff,  and  the  Plaintiff  to  Fry^  it  is  clear  that  Fry 

must  bave  given  a  covenant  of  indemnity.     But  here, 

Fry  took  an  assignment,  in  the  firstr  instance,  by  way 

of  mortgage ;  the  mortgagors  afterwards  became  bank-* 

rupt,  and  the  present  agreement  is  for  a  release  only 

of  the  equity  of  redemption.    If,  then,  a  man  enters 

iiAo  an  agreement  to  purchase  the  equity  of  redemption 

of  a  ieasdiold  estate,  will  he  be  obliged  to  give  such 

covenant  of  indemnity  to  the  assignees  of  that  equity 

of    redemption  ?    Undoubtedly,    as    mortgage^    he 

might  have  advanced  his  money  upon  what  security, 

and  under  what  terms  he  pleased;  but,  so  soon  as, 

from  a  mortgage^  he  contracts  to  become  the  abso^ 

bite  owner,  he   is  bound  by  every  equity  to  which' 

other  purchasers  are  liable*    But  then  it 'may  be  con-*' 

tended,  that  the  assignees  are  not  liable  in  this  instance 

to  the  covenants  of  the  original  lease,  never  having 

had  the  l^gal  estate  in  themselves,  and  that  the  bank* 

mpt  is  not  liable,  being  protected  by  the  statute  (i). 

(a)  1  Ves.  &  B.  8.  accept  the  same  as  part  of 

(i)  49  Geo.  3.  c.    121.  their  estate,  the    bankrupts 

*•  19.  which    enacts,    that  shall  not  remain  liable  to  the 

where  bankrupts  are  entitled  rent  reserved,  or  covenants 

to  leases,  and  their  assignees  contained  in  the  lease* 
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131^«  But  not  to.  say  that  the  provision  of  the  Act  dote  not 
^^^'^^  apply  to  the  case  in  question,  because  the  leg^l  interest 
'      1^  was  not  in  thfe  bankrupts,  but  in  the  mortgagees,  at  the 

^S^l^  time  of  the  bankruptcy,  they  vere  Kable  on  bond,  as 
well  a»,  *<^  the  covenants  io  the  lea^e ;  and  it  cannot 
be>  cOfitended  that  die  statute  <^Qrate»  to  discharge 
them.^rom  that  liability :  and,  eren  if  they  were  so  4is- 
chai^gedt  those  of  the  original ;  lessees  wtio  afterwards 
assign^  their  interest  to  the  bankrupts  remaui  liable, 
and  the  bankrupts  are  liable  over  to  them  by  virtue  d 
the  bond  .executed  to  them  on  their  lyithdrawing  froo^ 
the  partnership.  But  ftirther»  it  is  impossible  to  cos* 
lend  tlt^t  the  bankrupts  are  discharged  by  the  statute 
without  adniitting  that  the  assignees  become  liable 
by  their  acceptance  of  .  the  leasee  unless  it  be  af- 
firmed that  th>e  lessor  is  left  altogether  without  any 
remedy. 

The  question,  then,  which  remains  is,  whether  tbe 
Fnfi  have  got  rid  of  their  liability  in  equity  by  the 
alleged  assignment  to  Moggridge ;  an  assignment,  for 
which  no  consideration  is  pretended  to  have  been  given, 
and  which  appears  to  have  been  made  merely  for  the 
purpose  of  eluding  their  obligations  to  the  bankrupts 
and  their  assignees*  This  is  a  case  which  resembles 
that  of  Phippot  V.  Hoiore  (a),  and  fidls  expressly  within 
the  distinction  taken  by  Lord  Hardwicke^  in  Valliant 
V.  Dodemeade  {Jb\  of  a  collusive  assignment.  Suppose 
a  lease  of  coal-mines,  subject  to  a  royalty  rent ;  the  les- 
see becomes  bankrupt;  his  assignees  accept  the  lease, 
exhaaat  the  minesy  and  then  assign  away,  the  remainder 
of  the  term:  there  could  be  no  doubt,  in  a  case  of  that 
sorti  that  a  Court  of  Equity  would  not  consider  them  as 
having  discharged  themselves  from  their  liability.— 

(a)2Atk.219.    Amb,488.  (6)2Atk*546. 
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In  Lucas  v.  Comerford  (a),  which  was  a  lease  with  a         m€» 
ooveiiaDi  to  rebaitd*  the  PlaintifiSf  who  were  exeoulon      ^^^V^^/ 
of  the  lessor^  filed  their  bill  against  the  eqaitable  mort*      WnrKma 
gagee  of  the  lease  for  specific  performance.  6i  the  C0*         F&r* 
venant;   the  defence  set  up  was,  that  the  Defendant 
had  not  the  legal  estate,  and  Lord  Tkurlcnty  decreed 
that  he  should  take  an  assignment,  for  the  purpose  of 
giving  the  Plaintiiis  a  remedy  against  him. 

There  can  be  no  objection  from  the  cyrcttmsta^oe 
that  this  is  the  bill  of  one  assignee  only,  not  of  the 
three.  One  executor  may  sue,  stating  that  his  co-ex- 
ecutors have  refused  to  concur. 

Hart^  Cullen^  JVethereUf  and  Heys,  for  the  De^ 
fendants. 

This  bill  is  decidedly  objectionable  in  point  of  fomu 
The  estate  of  a  bankrupt  is,  by  the  assignment,  vested 
in  aUhis  assignees  as  in  one  person,  and,  as  such,  they- 
must  all  sue  together,  it  being  incompetent  for  one  to. 
sne^  alleging  that  the  odiers  have  refused  to  join  in  the 
suit.  It  is  not  the  case  of  trustees  suing  for  the  benefit 
of  their  cestuys  que  trust.  They  are  constituted .  by 
the  act  of  the  parties,  but  the  assignees  of  a  bank- 
rupt by  the  operation  of  law.  The  only  remedy  for 
an  assignee,  in  case  of  his  co'-assignees  refiising^  is  to 
^ply  by  petition  to  the  Lord  Chancellor^  who,  upon  a 
proper  case  being  made,  will  direct  the  others  to  join 
in  the  aiit  at  his  own  discretion.  The  other  obgection^ 
thst  these  assignees,  even  if  they  had  all  joined,  aie 
precluded  by  Act  of  Parliament  from  suing  without 
the  consent  of  creditors,  is  equally  conclusive.  It. 
mut,  indeed^  be  admitted  that  in  cases  where  this 
objection  has  not  been  raised,  the  Court  has  acted  as  if 

(a)  3  Bro,  166.    1  Ves.  J.  235. 
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I816'.  it  ^Kd  not  exist ;  in  other  words,  tliat  tbe  Court  wilt 
presume  an  a^ent,  when  it  ib  not  shewn  that  no  assent 
has  been  given.    But,  in  this  ca^  the  asdgnees,  who 

Far;  are  made  Defendants,  expressly  negative  the  fact  of 
assent,  so  &r  as  their  knowledge  extends,  and  by  that 
throw  it  on  the  other  side  to  prove  that  the  assent  was 
given.  Then  it  is  said,  that  the  construction  of  the 
Act  is,  not  to  disable  assignees  from  suing  without 
such  consent,  but  only  to  make  them  responsible  for  tbe 
consequence  of  so  doing ;  but  the  words  of  the  Act 
render  any  such  construction  impossible. 

As  to  the  merits  of  the  case,  the  only  ground  for  snp' 
porting  this  bill  is,  that  the  assignment  alleged  by  the 
Ftys,  in  their  answer,  to  have  been  made  ta  Mqggridge 
since  the  bankruptcy,  is  a  mere  colourable  assignment 
to  rid  themselves  of  their  responsibility.  We  admit 
it  to  be  so,  and  that  it  was  made  merely  with  a  view  of 
protecting  themselves  against  the  effect  of  thCi  cove- 
nants  in  the  original  lease.  They  had  a  right  so  to 
protect  themselves.  The  condition  ii\  which  they  stand 
is  this :  they  are  induced  to  make  a  loan  upon  the  se- 
curity of  property  which  they  are  led  to  believe  is  of 
very  considerable  value :  they  afterwards  advance  an 
additioiial  sum  for  the  assignment  of  the  eqmty  of  re- 
demption of  this  property:  all  this  they  have  done 
without  any  privity  with  the  original  lessor.  The  pro- 
perty now  turns  out  to  be  of  no  value ;  but,  having 
taken  it  at  that  risk,  they  are  obliged,  and  are  content, 
to  consider  all  the  money  advanced  by  them  beyond 
what  they  have  been  enabled  to  r^ay  themselves  out  of 
it  as  lost.  But  that  which  is  now  aimed  at^  is  to  fix  them, 
after  a  loss  to  so  large  an  amount,  with  the  further  in* 
jury  of  keeping  the  estate.  Unproductive  as  it  is,  sub' 
ject  to  all  the  burthens  of  the  original  lease,  operating  as 
an  additional  loss,  and  a  loss  constantly  accruing. 
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What  is  the   contract  which  these  Defendants  are         1816. 
called  upon  to  execute?     They  had  the  whole  legal 
and  beneficial    interest  of   the    lessees,   subject  to  a 
right  of  redemption  vested  in  themselves  prior  to  the  Fry. 

bankruptcy;  and  it  is  only  this  resulting  equity  which 
they  have  now  agreed  to  purchase  from  the  assignees, 
and  that  in  terms  so  guarded  as  to  leave  nothing  ex- 
ecntory  in  the  contract.  They  require  no  deed,  no  act 
whatever  on  the  part  of  the  assignees,  to  confirm  their 
estate  in  the  property.  They  have  taken  a  release  of 
all  the  interest  which  the  assignees  had,  or  could  have ; 
but  stipulated  for  nothing  that  could  impose  upon  them 
any  fiirtfaer  obligations.  No  corresponding  act  is  re- 
quired to  be  performed  on  their  part.  The  assignees 
are  boond  only  to  execute  such  deeds  as  the  purchasers 
may  leqnire :  more  than  this,  those  deeds  are  to  be  at 
the  expence  of  the  purchasers.  Nothing  can  be  plainer 
than  die  terms  of  such  a  contract,  which  says  merely 
that,  if  any  fiirther  deed  is  required,  it  shall  be  at  the 
eiKpence  of  the  purchasers ;  and  they  require  none. 

The  case  of  Staines  v.  Morris  does  not  apply ;  for 
that  was  the  assignment  of  a  beneficial  interest  which 
the  assignee^  if  he  took  at  all,  was  bound  to  take,  sub- 
ject to  the  burthens  which  were  imposed  upon  and 
went  along  with  it.  The  executor  also  had  the  legal 
estate,  and  the  contract  was,  to  take  the  whole  interest 
^ich  the  executor  had.  In  this  case,  the  Defendants 
cootmoted  for  a  benefit;  and  shall  they,  through  a  mis- 
take as  to  the  nature  of  that  for  which  they  contracted, 
tfter  losing  the  price  of  the  purchases,  be  compelled 
^  to  take  a  burthen  as  incident  to  it  ? 

The  l^al  estate  only  can  be  made  answerable  at  law 
^r  the  performance  of.  covenants ;  and^  in  this  case, 
the  1^  estate  was  not  in  the  assignees  of  the  bank« 
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1816.  rupts.     In  The  Mayor  of  Carlisle  v*  Blamire{a\  the 

question  ^vas.  Whether  an  action  on  the  covenant  were 
^e\l  brought  against  the  Defendants,^  (who  were  only 

Fry.  devisees  of  an  equity  of  redemption  in  the  estate  of 
the  Covenantor,)  as  assignees  of  all  the  estate,  right, 
title,  and  interest  of  the  Covenantor ;  and  it  was  heU 
that  it  was  impossible  to  say  that  the  Defendants  were 
assignees  within  the  sense  and  meaning  of  thetennS) 
*'  which  respect  that  description  and  quality  of  estate 
alone,"  namely,  legal  estate,  in  virtue  whereof  par- 
ties are  not  at  all  liable  to  actions  of  covenant,  as  as- 
signees (fi')» 

Then,  bow  can  it  be  said  that  the  assignees  are 
bound  to  protect  the  interest  of  the  bankrupts  ?  Sup- 
posing they  were  so  bound,  no  conveyance  to  be  ex- 
ecuted by  these  Defendants  could  in  any  reqtect  benefit 
them.  A  bankrupt  cannot  be  sued  in  debt;  but,  till  the 
late  statute  (r),  he  would  have  remained  liable  for  ever 
in  covenant.     MiUs\.  Auriol{d). 

To  sum  up  the  whole,  it  is  not  pretended  that  the 
Defendants  are  liable  to  be  called  on  to  give  covenants 
of  indemnity  under  the  original  deed*  Neither  are 
they  liable  under  the  agreement,  because  that  agree- 
ment was  to  take  a  mere  equity,  tbey  having 
already  the  whole  beneficial  interest,  subject  to  that 
equity,  besides  a  perfect  legal  tide.  The  agreement 
can  add  nothing  to'  the  terms  of  tbe  original  deed; 
therefore^  if  not  bound  by  the  latter^  they  cannot  be 

(a)  8  East,  487-  8  East,    311.       Wadham  s. 

(b)  P.  496.  Marlowe,    ibid.    814,    note. 

(c)  49G^o.  S.C.121.  MiUen  versus    WhUtenhttry, 

(d)  I  H.  Blackst.  433.—  I  Campb.   428.     BourdiUvn 
And   see   Boot  v.    Wikon,  Y.Daltonf  Peake|2S7. 


WiLKINB 


CASES  IN  CHANCERY.  259 

Vound  by  the  conjoint  operation  of  both.     But,  lastly,  1816 

supposing  they  had  been  liable  in  equity,  after  entering 
into  the  agreement,  dieir  liability  has  ceased,  in  con- 
fiequence  of  the  subsequent  assignment ;  and  they  had  Frt* 

a  right  to  assign.     Tcnflar  v.  Shum  (a). 

Sir  S.  JZosii%,  in  reply. 

Tbtf  18  not  a  question  in  which  the  creditors  hare 
sny  interest,  theriefore  not  a  questi<m  within  the  mean* 
lag  of  the  Act,  requiring  their  assent  to  a  suit  insti- 
t&ted  for  tlimr  benefit.  With  r^rd  to  the  objection, 
that  one  of  several  assignees  cannot  file  a  bill  without . 
the  rest  joining,  it  applies  equally  to  the  case  of  ex- 
ecutorsy  and  yet  it  is  established  that  one  of  several 
executors  may  sa  act ;  and  that,  in  equity,  he  may  sue 
on  his  oiwn  aoeount,  although  in  law  he  is  required  to 
proceed  in  the  name  of  himself  and  his  co-executors. 
It  is  n0t  necessary  to  shew  coUnsion  in  the  other  ex- 
ecutors; he  may  proceed  solely  on  his  own  responsi-^ 
bflity ;  and  nothing  is  more  common  than  for  an  ex- 
ecutor so  to  proceed.  The  objection,  in  the  case  of 
assignees,  will  hold  good  onl|y  to  this  extent;  that, 
when  there  has  been  a  meeting  of  creditors  who  au- 
tboriae  the  assignees  to  institute  a  suit,  and  then  dne  of 
the  assigned  refuses  to  act,  alleging  that  he  does  not 
think  it  for  their  benefit  that  the  suit  should  be  insti- 
tncsd,  his  co-assignees  cannot  proceed  without  him,  but 
;  petition  the  Chancellor. 


The  case  then  is  reduced  to  that  which  is  the  mbin 
qoestioii  upon  the  merits,  Whether  the  bankrupt  hun- 
sdf  is  entitled  to  have  the  covenant  for  indemnity 
inserted  in  the  assignment  to  be  executed  pursuant  to 

(d)'lBos.akPul.2!. 
S2 
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1816.  the  agreement ;  and,  if  he  is  entitled,  whether  his  as- 
Bignee  has  a  right,  or  rather  whether  it  is  not  his  duty, 
to  institute  this  suit  for  the  bankrupt's  benefit 
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In  this  view  of  the  case,  the  supposed  hardship  of 
it  is  wholly  out  of  the  question.  The  Defendants  hayiog 
taken  an  assignment  of  the  whole  legal  interest  in  these 
mines,  work  them  for  their  own  benefit,  and  then  enter 
into  an  agreement  to  take  in  the  outstanding  equity, 
so  as  to  give  themselves  the  absolute  ownership,  free 
from  redemption.  What  is  this  more  than  the*  lease 
of  a  mine  for  a  long  term  of  years?  If  the  lessee 
thinks  fit  to  exhaust  it  in  the  beginning  of  his  term, 
and .  so  to  anticipate  the  whole  benefit,  the  only  com- 
pensation he  can  make  to  the  lessor,  and  to  whuh  the 
lessor  is  fully  entitled,  is  to  secure  hb  interest  re- 
served on  the  lease  for  the  remainder  of  the  term.  Iff 
then,  there  were  any  hardship  in  the  case^  it  would 
&XL  on  Bacortf  the  original  lessor,  and  not  on  these 
Defendants. 

There  is  no  question  but  the.  bankrupts  remained 
personally  liable  and  are  still  liable,  notwithstanding 
the  Act  of  Parliament,  in  respect  of  future  breaches  of 
covenant  Then,  are  they  not  entitled  to  the  same 
protection  as  if  they  were  not  bankrupts  ?*  And  how 
can  they  be  protected  otherwise  than  by  their  assig- 
nees ?  They  cannot  institute  a  suit  for  their  own  be- 
nefit. They  need  not  be  parties  to  a  suit  instituted  by 
their  assignees  on  their  behalf;  for  the  assignees  re- 
present all  persons  having  any  interest  in  the  estate  as 
fiilly  and  effectually  as  an  executor.  Alsager  v.  Bo^ 
/^(a).     Then,  supposing  the  assignees  to  have  the 

{a)  6Ves.748,  See  also,  Uttersonv.  Mair,  S  Ves.  i. 
4111  the  point  as  to  executors,     95.     Bro.  9^0,  and  others. 
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power  of  calling  for  the  execution   of  an  agreement  1S16. 

made  with  the  bankrupts,  for  their  benefit,  are  they 
Dot  bound  to  exercise  that  power? 


WiLKIKS 

Fry. 


Consider  this  as  if  there  had  been  no  previous  n)ort« 
gage,  but  a  mere  contract  to  take  an  assignment  of  the 
estate  of  the  bankrupts :  should  we  not,  under  such 
circamstances,  be  entitled  to  compel  'the  purchaser  to 
give  us  a  covenant  for  indemnity?  Certainly;  for 
this  would  then  be  precisely  the  case  o(  Staines  v.  MoT' 
ris.  Then,  how  is  that  case  distinguishable,  in  prin- 
ciple, from  the  present?  But  that  of  Lticas  v.  Co- 
merfbrd  is  still  nearer,  being,  like  this,  the  case 
of  an  equitable  assignment,  and  the  Defendant  con- 
tending that,  having  no  title  but  as  mortgagee,  he  was 
not  bound  by  the  covenants  in  the  lease  which  he  had 
accepted  by  way  of  deposit.  The  Plaintiff  in  that 
case  was  the  representative  of  the  original  lessor ;  and 
we,  in  the  present  case,  stand  in  the  same  situation 
with  StapUton^  the  lessee,  who  was  also  a  Defendant 
there.  The  Lord  Chancellor,  Tfrnrkm,  decided  that 
the  equitable  mortgagee  could  not  take  the  estate  as  a 
security  without  the  burthen  that  was  upon  it,  which, 
bang  once  accepted,  he  could  not  abandon,  and 
therefore  decreed  that  he  should  take  an  assignment. 
The  Defendants,  in  this  case,  are  clearly  bound  by  the 
same  equity. 

The  Master  of  the  Rolls.   • 

If  the  bill  in  this  case  can  be  supported  upon  the 
merits,  I  do  not  think  it  is  liable  to  be  defeated  by 

of  that    class    of    cases  ;     nees,    Saxton  v.  D(rviSf  18 
Md,  widi  regard   to  assig-     Ves.  'W. 
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1816.         either  of  the  two  prelimiDary  objections  taken  in  (tsff 
opening  of  the  cause, 

TVlLKIKS  *^         *^ 

Fat.  This  is  not  a  suit  instituted  on  behalf  of  creditors^ 

tior  have  they  any  concern  in  the  result  of  it ;  for,  so 
fiur  as  respects  their  interests,  it  is  admitted  that  the 
agreement  in  question  has  been  fully  performed.  But 
the  bill  insists  that  it  has  not  been  performed  to  the  esc^ 
tent  in  which  the  Defendants,  (the  Messrs.  Frys)f  are 
bound  to  perform  il,  in  respect  of  the  indemnity  to 
which  the  bankrupt  or  the  assignees  claim  to  be  en-^ 
tiUed. 

Now,  if  there  be  a  right  to  such  indemnity,  I  do 
not  see  how  the  dissent  of  soqae  of  the  assignees  can 
prevent  the  others  from  asserting  that  right 

All  persons  who  have  a  joint  interest  must  join  in  an 
action  at  law;  but  in  equity,  it  is  sufficient  that  all 
parties  interested  in  the  subject  of  the  suit  should  be 
before  the  Court,  either  in  the  shape  of  Plaintiff  or 
of  Defendants. 

Neither  do  I  see  how  the  prohibition  of  the  statute 
of  the'  5th  Geo.  2.  can  apply  to  a  .case  of  this  description. 

In  the  clause  immediately  preceding  that  which  is 
referred  to  (a),  a  time  had  been  fixed,  within  which  the 
assignees  should  make  a  final  dividend,  un^  some 
suit  at  law,  or  in  equity,  should  be  .depending,  or  some 
of  the  property  should  l?e  outstanding.  Now,  as  suits 
in  equity,  generally,  and  almost  necessarily,  do  depend 
for  a  longer  period  than  suits  at  law,  and  consequently 

(a)  5  Geo.  2.  c.  30.^.^7. 


WiLKINS 

V. 
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moBt  loDger  delay  the  final  dividend,  it  was  thought         1816. 
property  this  clause  to  give  the  creditors  a  right  to 
deddfe  for   themselves,  whether   any   proceedings   in 
eqafty  should  be  instituted  for  their  interest  with  re*  FaT. 

spcct  to  a  bankrupt's  property ;  but  a  suit,  in  which 
the  creditors  have  no  interest,  which,  neither  in  its  re- 
salt  DOT  by  its  dependence,  can  injure  or  benefit  thein^ 
cannot  be  such  a  suit  as  the  legislature  meant  to  give 
them  a  right  of  stopping  in  limine^  by  saying,  we  do 
not  choose  it  shall  be  instituted. 

Then  as  to  the  merits-— That  which  is  claimed  by  this 
bill  is,  that  the  Defendants,  (the  Messrs.  Frys),  shall  be 
compelled  to  take  an  assignment,  containing  such  co^ 
reoaats  on  t^  part  of  the.  said  Defendants  as,  with 
reference  to  tbe  interest  of  the  assignees,  and  also  of 
the  bankrupt,  may  be  reasonably  required  for  their  in- 
demnity. The  real  question  in  the  cause  is,  whether 
tliese  Defendants  are  bound  to  enter  into  any  cove- 
liuitft  rf  iodemnUy,  for  the  protection,  cither  of  the 
baokrapt  or  of  the  assignees,  against  the  rent  and  co- 
venants reserved  by  the  original  lease ;  for  it  must  be 
fitted,  that  a  mere  formal  assignment,  containing  no 
such  covenants,  would  be  an  idle  ceremony,  and  pro- 
doctive  of  no  advantage  to  any  person. 

Now  the  doctrine  with  respect  to  the  covenants 
which  the  vendor  of  a  lease  is  entitled  to  require,  in- 
dependently of  positive  stipulation  from  the  vendee, 
"as  been  very  clearly  laid  down  by  my  Lm^d  Chancel- 
^9  in  the  case  of  Staines  v,  Morris  {a).  When  I 
^It  of  covenants  that  may  be  exacted  indei^ndently 
^  positive  stipulation,  I  mean  such  as  are  incident  to 
"^  Bature  of  the  contract,  and  presumably  therefore 

(a)  1  Ves.  &  B.  8. 
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V. 
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1816.  ifi  the  contemplation  of  both  the  parties  to  thiftt  cofl« 
tract.  When  a  lessee  carries  his  lease  to  market,  his 
intention  must  be,  at  one  and  the  same  time^  to  get 

Fry.  quit  of  the  burthen  as  well  as  of  the  benefit,  of  hiis 

lease;  and,  although  he  cannot  do  that  e£fectualijas 
between  himself  and  his  lessor,  to  whom  he  must  still 
continue  bound,  yet  he  can  obtain  an  indemnity  from 
the  vendee  of  the  lease,  and  it  is  reasonable  that  that 
indemnity  should  be  given  by  the  person  who  is  to  be 
immediately  invested  with  all  the  beneficial  interest 
in  that  lease.  That  doctrine  the  Ijord  Chancellor  laid 
down  in  the  case  that  I  have  mentioned.  Lord  Thar- 
lcnx>  intimated  the  same  opinion  in  the  case  of  Peniber 
v.  Mathers  (a),  although,  in  the  result  of  that  case,  his 
Lordship  directed  an  issue  to  try  whether  there  was 
not  an  express  promise,  on  the  part  of  the  purchaser, 
to  indemnify  the  seller  of  the  lease. 

In  the  case  of  Lucas  v.  Comerford{b)  no  qaestion 
was  raised  or  decided  with  respect  to  the  covenants 
whiph  the  purchaser  of  a  lease  ,is  conipellable  to  enter 
into.  Comerford  was  the  equitable  mortgagee  of  the 
lease,  and  he  was  in  possession ;  and,  if  he  had  bad  the 
legal  estate,  it  is  clear  he  might  have  been  sued  at  law 
on  the  covenants  in  the  lease ;  and  that,  whether  he  had 
entered  into  any  personal  covenant  or  not.  The  land- 
lord brought  his  bill  for  the  purpose  of  enforcing  a  spe- 
cific performance  of  the  covenant  to  rebuild:  that 
covenant  had  attached  during  the  time  that  the  mort- 
gagee was  in  possession,  and  it  remained  unperformed. 
If  the  assignment  had  been  a  legal  assignment,  hecoald 
have  been  sued  at  law  for  the  breach  of  that  covenant 
by  the  landlord.  The  landlord  sued  in  equity,  because 
Comerford  was  only  an  equitable  assignee,  and  Lord 

{a)  1  Bro.  52.  (6)  3  Bro.  166.  1  Ves.  J.  235. 
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Tkurkm  relused  a  decree  for  specific  performatice)  on         IBIS* 
ibe  ground  that  a  Coart  of  Equity  does  not  specifically       ^ 
execote  a  building  covenant ;  but  he  decreed  that  Camera  i^ 

Jard  should  turn  his  equitable  into  a  legal  estate^  the  I'a^* 

coDsequence  of  which  would  be  that  the  landlord  would 
hare  a  right  to  proceed  at  law  against  him. 

Now,  see  how  the  ciise  stands  with  respect  to  as*^ 
sigDees  in  bankruptcy :  they  do  not  obtain  the  property 
of  a  bankrupt  by  any  contract  between  them  and  the 
bankrupt ;  they  take  it  by  the  operation  of  law,  and 
eater  into  no  covenants  to  indemnify  the  bankrupt 
against  the  covenants  in  his  leases.  They  may  waive 
bis  leases,  and  so  not  become  liable  to  the  landlord  at 
all;  they  may  take  to  them,  subject  only  to  such  liabi- 
lity as  attaches  upon  all  assigns,  that  is,  a  liability  to 
be  sued  on  such  covenants  as  binds  assigns  during  the 
time  they  retain  that  ^character ;  but,  when  they  cease 
to  retain  it,  their  liability  ceases,  the  privity  of  estate 
which  done  makes  them  liable  to  be  sued  being  deter- 
mined. The  assignees,  therefore,  of  a  l^pnkrupt,  after 
they  have  parted  with  the  possession  of  their  lease,  are 
not  liable  to  be  sued  at  all ;  they  stand  in  no  need  of 
an  indemnity,  and  there  is  no  principle  on  which  they 
can  require  it  from  the  vendee  of  their  estate. 

The  case  of  an  executor  is  altogether  diffisrent:  an 
executor  to  the  extent  of  assets,  is  liable  to  be  sued 
npon  his  testator^s  covenants,  without  regard  to  hia 
having,  or  not  having,  the  possession  of  the  leasew— 
Even  if  the  testator  had,  before  his  death,  assigned 
the  lease,  the  executor  woidd  not  be  the  less  liable  to 
be  sued  upon  the  covenants.  -He  cannot,  by  ass^ping 
it  away  himself,  get  rid  of  his  liability  to  be  sued» 
There  is,  therefore^  a  reason  why  he  should  require  a 
covenant  of  indemnity,  just  as  much  as  there  was  why 
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J8I6r        fhe  testator  biniBelfshoald  huve  required  such  acoTe* 
oant ;  becaiue,  as  the  testator  was  bound  by  tbe  per-. 
'^'^^      ftooal  covenant,  the  executor  is  baund  to  the  extent  of 
^jL%r         assets  by  tbe  same  covenant. 

In  the  case  of  Staines  v;  Mmris  (0),  the  Ijord  CSon^ 
eellor  held  that  Sir  WiUiam  Staines  was  bound  by  aa 
express  personal  covenant,  though  he  had  not  exited 
the  iDstrument  in  which  it  was  contained.  He  took 
the  estate  under  that  instrument;  and  therefore  took  it 
sutgect  to  the  aocompanying  covenant.  His  executor, 
therefore,  had  a  right  to  require  that^  when  he  earned 
tbe  lease  to  market,  the  purchaser  of  that  lease  should 
enter  into  a  covenant  to  indenmif|r  him  £rom  any  fii- 
ture  suit  to  which  he  would  oUierwiae  remain  liable* 
An  assignee  has  no  such  groi^nd  for  requiring  such  a 
cotenant. 

!S^  But>  supposing  that,  with  regard  to  assignees  io 
general,  it  were  a  matter  of  doubt,  whether  they,  hav- 
ing once  tajcen  to  ^e  bankrupt's  leasee  could  get  rid 
of  the  liability  to  be  sued  by  afterwards  parting  with 
t^at  lease ;  y^  these  assignees  never  were  at  any  mo- 
^aent  }iable  to  be  sqed  upon  ao^  one  of  the  covenants 
in  the  leasee  because  it  nevef  could.be  alleged,  as 
against  them,  that  all  the  estate,  right  and  interest  of 
the  baii^cr^ipt  in  the  premises,  came  to  and  was  vested 
V^  them,  which  it. is  necessary  to  declare^  in  order  to 
maiiitfUB  an  faction  f^gi^nst  wa,  assign  vypon  a  covenant. 
They  take  pqthiqg  from  the  hankrujpt  but  a  m^e  equity 
^  rede;nption ;  for  he  himself  had»  before  his  bank- 
ruptcy, assigned  aw^y  the  who^e  legal  e^ate.  Indem- 
nify to  them,  th^^fpre,  wou|d  be  without  a  m^eaningi 
for  no  queiEitiqn  coi^d  ^ver  aris^  whether  tb^  had  or 

Ml  Ves.  *  B. «, 
8 
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haA  not  oeafled  to  be  liable,  ifiasnmch  as  their  liability        lSi6. 
ncFcr  had  any  existence^  ^^V^/ 

WiLxiva 

li  then,  the  assignees  themselves  do  not  need,  and  FaT* 

caoQot  require^  a  corenant  for  their  own  protectionf 
can  tihey  insist  upon  such  a  covenant  for  the  protectioa 
of  the  bankrupt?  I  must  here  again  rqieat  what  I 
b^ore  said,  that  the  assignees  do  not  take  from  the 
baokrapt  his  property  by  vutue  of  any  contract,  but 
by  the  operation  of  a  positive  law.  The  rights  and 
obl^stions  implied  in  a  transaction  betwe^i  two  pai» 
ties  dealing  tipon  an  equal  footing  with  each  othei> 
canned  come  in  question  in  such  a  case  as  this.  The 
bankrupt  has  no  right  to  prescribe  any  terms  iqpopi 
which  he  will  part  with  his  property*  It  is  wrested 
frran  him  for  tfie  benefit  of  his  creditorsi  and  is  to  be 
applied  to  the  best  advantage^  for  the  purpose  xif  pay** 
ing  their  debts.  The  assignees  take  a  beneficial  in** 
terestm  the  lease^  while  the  bankrupt  himself  continues 
burtheoed  with  all  the  covenants*  This  4s  dearly  the 
case  so  long  as  the  assignees  themselves  continue  ii^ 
possession  of  the  lease,  because  they  may  use  the  lease 
to  the  best  advantage;  and  the  bankrupt,  in  the  mean 
timei  has  no  covenant  of  indemnity  ivhatsdiever.  Now^ 
can  Us  situation  be  altered,  or  can  a  new  xjght  acf  r^ 
to  him  merely  because  the  assignees^  instil  of  them^ 
selves  enjoying  the  bc^oefit  of  ^e  leas^  ekoo^e  to  cariy 
that  lease  to  market,  and  to  makf  profit  of  it  in  the 
shape  of  sale^  instead  of  in  the  shape  of  (enjoyment  ? 
What  right  accrues  to  the  bankrupt  from  tW  use 
which  they  ipake  pf  his  property?  W,h9t  is  it  tha| 
they  ofier  to  sell  ?  The  same  ben^eficial  lease  ,whi^h 
thejr  themselves  hav:e.  7hey  have  a  bfnefipif^  jpifse  fp 
sdl ;  and  can  they  say  to  the  purchaser,  it  is  not  that 
beneficial  lease  which  ^ou  hayie  bought,  but  you  have 
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181^.  dought  a  less  benefidd  lease  than  that  which  we  Ha^ 
to  sell ;  you  have  bought  from  us  a  lease  clogged  with 
covenants  and   conditions  which   considerably  reduce 

Fat.  the  value  of  that  lease?  For,  undoubtedly,  a  lease, 
with  respect  to  which  a  man  is  obliged  to  enter  info 
covenants  which  will  at  aH  times  bind  himself  whether 
the  lease  remains  of  value^  or  becomes^  of  no  value,  will 
fetch  less  than  a  lease  unclogged  with  any  such  cove- 
nanti^.  Unless  there  be  an  actual  stipulation  for  the 
purpose^  how  can  a  purchaser  understand  that  be  is 
buying  any  thing  except  the  estate  as  it  stands  vested 
in  the  assignee  ?  How  can  he  understand  he  is  to  take 
it  in  any  other  plight  ?  But  I  very  mnch  doubt  whe- 
ther assignees,  who  are  mere  trustees  fqr  creditors, 
would  be  justified  in  annexing  any  such  stipulation  to 
the  sale  of  a  lease ;  for,  as  I  have  already  said,  it 
would  reduce  the  value  of  the  lease;  and  can  a^ignecs, 
for  the  benefit  of  the  bankrupt,  diminish  the  value  of 
that  property  of  which  they  have  the  management  for 
the  benefit  of  the  creditors?  I  apprehend  that  they 
could  not. 

In  none  of  the  cases  in  which  bankrupts  have  been 
sued  upon  such  covenants,  and  in  which  the  hardship 
of  their  liability  to  be  so  sued  has  been  strongly 
pressed,  was  it  ever  suggested  that  there  was  any 
mode  in  which  they  could  be  protected  against  that 
hardship,  except  by  legislative  interposition  ?  To 
a  certain  extent  that  relief  has  been  api^lied  by 
a  recent  Act  of  Parliament  (a) ;  but  it  i^  admitted 
that  that  Act  does  not  operate  in  the  present  in- 
stance* I  am,  upon  the  wholes  of  opinion  that 
the  bill  muiBt  be  dismissed,  inasmuch  as  there  is  ^^ 

(a)  &  Geo.  S.  c.  131. 
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'ground  for  the  daim  it  sets  up;  and  that  it  mmtbe         18115. 

dismused    with   costs  iigainst  the  co^aasignees  of  the  ^ 

Plaintiff:  but,  as  the  question  is  new,  the  Plaintiff  is  not  ^^^^^^^ 
topayth^  costs  of  the  other  Defendants.  Fjl^. 


J2r|i«r/e  GLOVER,  in  the  Matter  of  GLOVER.  Frf.27. 

A  PETITION  was  presented  on  the  part  of  a  per«  No  costs  to  a 
son  against  whom  a  Commission  of  Lunacy  had  ?^^J  tmag  out 
issued:  complaining  of  improper  conduct  in  the  wit-  aCommissionof 
nesses  examined  on  the  inquisition,  alleging  the  sub-  I^i>a<7>  which 
sequent  recoveiy  of  the  Petitioner,  and  therefore  pray-  was  never  acted 
ingthat  the  commission,  under  which  no  further  pro-  "po'^^nd  after* 
o«%8  had  been  had,  might  be  superseded.  wardssupcrsed- 

ed;  becausetfae 

Sir  &  iZomf%,  in  support  of  the  Petition ;  which  was  ?"?*'^^  "*f 
ncrt  opposed.  toA?^^' 

sion  of  the 
JVedove^    for  the   Solicitor  under  the  Commission,  crown  there  is 
applied  for  costs,  alleging  that  there  were  no  imputar  no  fund  out  of 
tionsin  the  Petition  against  his  Client,  who  had  been  which  costs  can 
employed  by  the  Petitioner's  Wife,  at  whose  instance  be  given. 
tbe  Commission  had  issued;    and  producing  a  letter 
written  by  the  Petitioner  to  tlie  Solicitor's  agent  in 
^own,  subsequent  to  the  time  of  his  alleged  recovery, 
wherein  he  expressed  his  opinion  that  it  was  better  the 
Commissbn  should   proceed,   and  his   Wife   be  ap- 
pointed sole  Committee,  beiug  persuaded  that  many  of 
tbe  persons  who  owed  him  money  would  much  sooner 
pay  it  to  her  than  to  himself.    This  suggestion  was  after- 
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1916.         wards  abandoned;    and  it  appeared  that,  in   conse« 

quence  of  the  amendment  in  the  Petitioner's  health, 

GLovm  in  the  "^  proceedings  whatever  had  taken  place  under  the 

Matter  of      Commissioni   either  before  or  since  the  date   o£  the 

Glovkr*      letter. 

The  LOBD  CKANCEIXOBy 

I  can  make  no  order  on  the  subject  of  costs.  If  the 
Solicitor  had  proceeded  for  the  benefit  of  the  indivi- 
dual, and  a  committee  of  the  person  and  estate  bad 
been  regularly  appointed,  I  might  have  done  some^ 
thing;  but  now  there  is  no  fiind  on  which  any  order 
can  l)e  made  to  attach,  and  the  Solicitor  must  look,  in 
this  instance,  for  his  indemnity  to  the  person  by  whom 
he  was  employed.  The  Commission  must  be  snper^ 
Sieded;  but  I  have  no  poncerp  witfi  the  costs  what* 
ever  (a). 

(a)  Bee  Ex  parte  Feme^     Sandersw*  Coop.  10B» 
9  Ves.   SS9-    Sherwood  v. 


CASES  IN  CHANCERY-  «7l 

1816. 


BROUNCKEB  v.  BAGOT.  jr^^.  13, 

March  i. 
AUGUST  12,   \7^.^0eorge  Tito,  by  hip  will  of     Testator  by 
this  date^  devised  i^U  and  singular  his  laessuage^  his  will  devises 
lands,  tenements,  and  hereditaments,  in  tbe^tfiwn  and  his  real  estates 
coantf  of  Paoky  and  counly  of  Souihamptpn^,  and  all  to  A*  for  life, 
other  his  real  estates  whatsoever  and  wheresoever,  to  without  im- 
hB  grandson  George  Tito  Bricep  for  life,  without  im-  peachment,&c. 
peschment  of  waste  other  than  voluntary  waste  j  and  ^^  remainder 
after  the  determination  of  that  estate,  to  trustees  dur-  ^  t"»*ee«  ^^ 
ing  die  life  of  the  said  George  Tito  JBrit^  to  preserve  P*]^®"^®'  f  <^. 
oontingent  remainders ;  and,  after  the  death  of  Qeqrge  .   .t,   v  •    ^ 
Tito  Bricef  to  the  heirs  of  his  body  j  and,  for  defeult  .    u^^     f  s 
of  such  issuer  to  his  cousin   Tito  Phippafd^  iov  life,  g    codicil 
vidioat  impeachment,  &c.  with  remainder  to.  trustees,  citinetheafter- 
as  before;  and,  after  the  death  of  Tito  Fhippard^  to  his  purchase  of  a 
&ni  and  other  son  and  sons,  in  tail  male  successively ;  leasehold  es- 
aod^  ia  default  of  such  issu^  to    Thomas  Phippard^  tate,  he  devises 
for  USct  &C.  with  like  remainders;    with   remainders  the  same  to  the 
over,  m  default  of  issue  of  Thomas  Phippardy  to  dif-  trustees  named 
ferent  persons,  as  tenants  for  life  in  succession,*  with*"^"^"^*  "^®' 
Ukc  remainders;  with  an  ultimate  remainder  in  fee  to  «»c^  estate  and 

the  testator^s  two  nieces  (therein  named),  as  tenants  ia  ®      ^       "^ 

.  '       •        I       1         .11        ^  such  manner 

cojnjnoa.     A  power  was  siven  by  the  wul  to  George      ,  ^       « 
T-,    n--  u       •  •  r      ••  •.-       andform,-as 

lito  Brice^  when  m  possession,  of  raismg  a  jointure. . .       « 

<mt  of  the  devised  estates.    The  testator  also  jzave  and  . 

.  7  •         '  were  given  by 

bequeathed    to  certain    persons  therem  named,   and  ^  ^ju^ 

whom  he  constituted  his  executors,  their  executors  and     ^^  taking  an 

a^bunistrators,  all  his  goods,  chatty  personal  estate  estate  tail  in  the 

uid  eflSects,  in  trust  tp  sell  and  dispose  thereof;  and,  real  estates  un« 

^  payment  of  his  debts,  Ic^a^acies^  and  funeral  exf  derthewill,held 

pc&oes,  to  shmd  (possessed  of  the  residue  in  trust  for,  entitled  to  the 

and  fer  the  use  and  benefit  oi;  the  said  George  Tito  absolute  inte- 

restin  the  lease* 

hold  bequeathed  by  the  codicil. 
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Brief f  until  he  should  attain  twenty-four,  and,  on  his 
attaining  that  age,  to  be  paid,  assigned,  or  transferred 
to  him,  or  as  he  should  appoint. 

May  16,  1772. — By  codicil  of  this  date^  after  con- 
firming his  will  as  to  the  bequest  of  the  personal  es- 
tate, and  reciting  that  he  had,  since  making  his  will, 
purchased  certain  estates  in  fee-simple,  the  testator  de- 
vised those  after-purchased  estates  to  such  person  and 
persons,  and  for  such  estate  and  estates,  &c.  as  the 
estates  devised  by  his  will. 

June  28,  177S.— Assignment  to  the  testator,  by  way 
of  mortgage^  of  certain  leasehold  premises  at  Kingston^ 
in  the  parish  of  Canford  in  tlie  county  oi Dorset.- 

October  12,  1774. — By  a  second  codicil  to  his  will, 
of  this  date,  after  nominating  certain  other  persons  to 
be  executors  and  trustees,  jointly  with  those  named  in 
his  will ;  and,  after  reciting  that,  since  making  his  will 
and  former  codicil,  he  had  purchased  a  certain  mes- 
suage, &c  at  Kingston^  (describing  the  premises  con- 
tained in  the  assignment,)  the  testator  proceeded  as 
follows — "  Now  I  do  hereby  give  and  devisie  the  same 
unto  my  said  executors  and  trustees,  for  such  estate 
and  estates,  and  in  such  manner  and  form,  as  all  my 
other  messuages,  lands,  tenements,  hereditaments,  and 
real  estate^  are  by  me  given  and  devised  by  my  said 
will" 


By  a  third  codicil,  the  testator  confirmed  his  will  and 
two  former  codicils,  **  and  every  clause,  bequest,  de- 
vise, use,  trust,  and  limitation  therein  contained,"  ex- 
cept as  to  a  certain  estate,  which  he  devised  as  therein 
mentioned,  and  appointed  another  trustee  and  executor 
jointly  with  the  former. 
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Apr9  3^»  17B5. — By  indenture  of  this  dates  the  sur-         )816. 
vlvinj  executors  of  the  ynll  of   George   THo^  by  tl\e       ^^^"v^^ 
direction  of  George  Tito  Brice,  (then  in  possession  pf   *^^^^^P^^?' 
the  devised  estates  under  the  will  and  codicils,)  as-        Bag  or. 
tigoed  l^e  mortgaged  premises  at  King^on^  ^  for  the 
then  rei^^i^e  of  th^  said  terms  therein,"  Xo  ^  trustee 
for  Toih  vho  bf^  previously  purchased  the  equity  pf 
redeoiption. 

• 
lo  17989  T^it  sold  to  firounckeTf  who  afterwards 
]ns4e  his  T^^  by  which  he  devi^  this  estate^  tm^- 
tee^  tQ  sell;  apd  on  the  9^d  of  Jidff^t  1814,  the  same 
WM  9W^\j}g^y  put  up  to  ysale  by  pi^blic  auction,  under 
aa  or^er  made  ip  :thjs  cause,  fin^  one  F/y^r  reported 
{wr(^aAer,  at  tJl^e  ^m  ot  £$510. 

Ob^tions  were  subsequently  raised  to  the  title  on 
the  part  qf  ^he  purchaser,  and  upon  a  refexence  ob- 
taipod  by  petitioo,  the  Master  reported  that  a  goo^ 
title  c^d  be  i^ade. 

The  question  noyr  can^e  before  the  Co^rt  u{K>p  sf^ 
eKept^n  tp  this  Report.  -        ^ 

Si^Siifh  in  support  of  the  exception. 

In  order  to  establish  the  title  to  the  estate  in  ques- 
^ni  it  must  be  ibeiwfi  .thf^  the  abiaolu^  interest  in  |the 
tom  aswgped  by  the  iQ46nture  of  177S,  passed  to 
Gtorge  Tito  Brice,  under  the  will  apd  codicils  of 
GMTgr  Tfio;  apd,  in  qj^df^  to  ^tnajLe  p|it  this  point,  it 
is  contended  tliat,  by  tl^e  wiU*  t|ie  testator  h^  giv^u 
him  an  estate  tail  in  all  his  real  estates,  and  that  the 
codicil,  giving  him  this  leasel^o^d  <<  for  such  es- 
tate and  e^tfttes,  .fii)fl  in  sij^h  ^naoner"  ^^  he  had  be- 
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fore  given  his  real,  passes  the  absolute  interest  in  that 
estate,  by  virtue  of  the  rule  of  law  that  there  can  be 
no  entail  of  personal  property. 

Now,  it  must  be  admitted  that  the  words  by  which 
the  real  estates  are  given  to  George  Tito  Brice,  are 
words  which,  it  is  now  decided,  will  be  sufficient  to 
create  an  entail  in  the  real,  and  which,  consequently, 
if  applied  to  the  personal  estate,  would  pass  the  abso- 
lute interest.  But  these  words  are  not  used  in  the  co- 
dicil^ which  merely  gives  by  reference  to  the  estate  be- 
fore given ;  and  what  we  have  to  contend  is  that,  in 
construing  these  words  of  reference,  the  actual  inten- 
tion of  thd  testator  is  to  be  come  at,  if  possible,  with  a 
view  of  deciding  the  question  as  to  what  estate  it  was 
that  intention  to  pass  by  the  codicil. 

For  this  purpose,  it  is  to  be  remembered,  that  the 
intention  of  the  testator  is  the  only  aclinowledged  rule 
for  the  construction  of  wills.  The  Courts  have,  in 
certain  cases,  taken  upon  themselves  to  determine  that 
from  such  and  such  forms  of  expression,  such  or  such 
an  intention  is  necessarily  to  be  applied ;  and  thus,  by 
certain  established  laws  of  construction,  have  super- 
seded, in  these  particular  instances,  the  application  of 
an  actual  apparent  intention. 

But  where  an  estate  is  given,  as  in  the  present  in- 
stance, not  by  express  words,  but  by  reference  to  ano- 
ther part  of  the  will  in  which  a  certain  form  of  words 
is  used :  the  question  then  to  be  asked  is,  not  what 
those  words  imply  in  legal  construction,  but  what  the 
testator  really  believed  himself  to  be  doing  when  he 
referred  to  them  for  the  purpose  of  declaring  his  in- 
tention as  to  the  property  of  which  he  was  at  that  time 
disposing. 


CASES  IN  CHANCERY. 

He  first  case  in  which  it  was  decided  that  where  an 
estate  is  given  for  life,  with  remainder  to  the  heirs  of 
the  bodj  of  the  tenant  for  life,  notwithstanding  the  in- 
teiposition  of  an  estate  to  trustees  to  preserve  contin- 
gent remainders,  the  remainder  to  the  heirs  of  the 
body  so  unites  with  the  estate  for  life  as  to  vest  an 
estate  tail  in  the  first  taker,  is  that  of  Coulson  v.  Caul-- 
son  [a) ;  a  decision,  at  the  time,  and  long  afterwards, 
considered  so  repugnant  to  the  manifest  intention  of 
the  testator,  that,  in  order  to  avoid  it.  Lord  Hard- 
^e,  in  Bagshaxv  v.  Spencer  (&),  took  the  distinction 
between  a  trusi  in  equity  and  a  mere  legal  estate,  which 
^  since  been  held  to  render  that  last-mentioned  case 
anomalous  in  point  of  doctrine  (c). 
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It  must,  therefore,  no  longer  be  disputed  that  the 
words  here  used  will  give  an  estate  tail,  even  where  it 
is  certain  that  the  testator's  intention  was  to  give  only 
an  estate  for  li(e«  But  this  was  a  construction  against 
which  the  Courts  long  struggled ;  and  it  was  con- 
sidered and  reconsidered  by  the  first  authorities  in  the 
law,  so  as  to  evince  the  strongest  anxiety  to  get  out  of 
its  inflaence.  But  to  the  present  case  the  same  rule 
docs  not  apply*  In  sacrificing,  (as  In  the  case  of  Cotil^ 
^^  V.  Coulson,)  the  particular  object  of  the  testator,  so 
i^r  as  to  say  that  the  person  to  whom  he  meant  to  give 
an  estate  for  life  shall  take  an  estate  tail,  you  have  the 
merit  of  making  a  particular  private  intention  yield  to 
^  which  the  law  says  is  the  general  intention.  But, 
»here  the  property  given  is  leasehold,  instead  of  being 


(«)  2  Stra.  1125.  2  Atk. 
2^.  See  f'eame's  Cent. 
^219. 

(h)  1  Vea.  142.  2  Atk. 
2*6,570,577.   Feame,178. 


(c)  Hodgson  V.  Ambrose^ 
Doug,  330.  Feame,  272. 
Doe  V.  Laming,  2  Burr.  1 109. 
Feame,  235.- 
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freebold,  all  inference  of  intention  mast  be  defeated 
by  a  construction  which,  rendering  the  interest  abso- 
lute in  the  first  taker,  cuts  off  entirely  every  succeed- 
ing limitation.  Is  this,  then,  a  case  in  which  the  Court 
will  strain  itself,  by  bare  analogy  to  an  arbitrary  mle 
of  construction,  to  render  null  the  manifest  intaation 
of  a  testator  ? 


Ward  V.  Bradley  (a),  Jacobs  v.  AmyaH  (i),  Hodgson 
V.  Bussey  (c),  Lyde  v.  Lyde  (rf),  are  all  cases  in  which 
words  that  would  hdve  been  construed  words  of  limita- 
tion in  a  devise  of  real  estate,  were  held  to  operate  as 
words  of  purchase  in  passing  a  chattel  intetest.  I  cite 
these  cases  only  for  the  purpose  of  shewing  die  extreme 
anxiety  of  the  Courts  to  get  out  of  the  rule  wherever 
it  is  possible  to  do  so. 


Knight  V.  Ellis  {e\   Ex  Parte  Sterne  {/),  Keify  v. 
Fowler  (g).    If  words  are  to  be  found  in  any  subse- 
quent part  of  a  will  to  repel  the  presumption  of  law 
arising  out  of  that  wliich  precedes  it,  they  will  be  care- 
fully taken  hold  of  and  examined.     The  case  of  Forth 
V.  Chapman  {h)  was  much  moVe  difficult  to  deal  ^witb , 
than  the  present;*  yet  there,  in  order  to  give  effect i 
to  the  limitation  over  of  the  chattel  interest,  it  vras] 
decided  that  the  same  expression  of  ^*  leaving  no  is-» 
sue"  should  be  construed,  as  to  the  freehold,  a  dyin^ 
without  issue  generally,  and,  as  to  the  leasehold, 
strained  to  dying  without  issue  living  at  the  d^adi 
the  testator. 


(a)  2Vem.a. 
(i)  ^  Bro.  542. 
479.  n. 

(c)  2Atk.89. 
(i)  IT.  R. 593. 


(e)  2Bro.ff70. 
IS.Ves.     •    (J)  6VeB.156. 

Ig)    Vide  Feame's 
Dev.^36. 

(k)  rKVf.ves. 
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li^  iQ  die  present  case,  the  codicil  bad  exprassljr 
gifea  this  lessdiold  estate  to  George  Tito  Brice 
toT  U&^  with  ranainder  to  trustees  to  preser? e^  &c. 
vith  remaifider  to  the  heirs  of  the  body  oi  Brice^  upon 
tbe  aiithority  pf  all  the  cases,  this  would  not  have 
passed  the  absolute  interest  to  the  first  taker.  Then 
vhy  is  it  to  be  construed  as  doing  so  by  way  of  re«- 
ktioD? 


J816. 

fiaauNc&xa 

Baqpt- 


Preston^  for  the  Master's  Report. 


There  is  no  reasonable  ground  for  doubt  that  it  was 
ibe  testator's  intention  to  give  by  this  codicil  agreeably 
to  the  ndes  of  law.  In  order  to  raise  the  contrary 
inCereBoe,  it  19  necessary,  in  the  first  place,  to  assume 
that  the  testator  did  not  mean  to  give  an  estate  tail  by 
the  words  be  hAS  used  in  devising  his  real  estates.  But 
this  is  a  point  not  to  be  conceded ;  for,  as  it  has  been 
dkaily  d^ded  by  a  long  succession  of  cases  that  those 
words  are  calculated  to  pass  that  degree  of  interest  in 
real  piwperty,  the  presumption  in  every  case  that  now 
arises  most  be  that  the  testator  was  not  ignorant  of  the 
Isw,  but  intended,  in  &ct,  that  which  the  law  says  he 
shall  be  taken  io  have  intended.  Then,  if  he  has  given 
an  estate  taU  in  his  real  property,  what  does  he 
iBeao  by  saying  that  he  g^ves  his  leasehold  ^^  for  such 
estate  and  in  such  manner^  as  he  had  already  given 
his  freehold,  but  to  give  an  estate  tail  in  his  leasehold 
>1h>?  But  that  is  an  intention  which  the  policy  of  the 
law,  liflung  against  perpetuities,  prevents  £rom  taking 
«SKt,  by  saying  that  when  a  chattel  interest  is  limited 
to  one  in  tail,  that  is  an  absolute  and  complete  dispo* 
(ition  of  the  whole  to  himself  and  his  executors.  There 
is  DO  more  in  the  case  than  this.  Then  what  should 
P^ent  the  rule  of  law  from  c^erating  ?  But,  grant- 
ing that  the  intention  of  the  testator  were  necessarily 
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such  as  it  is  represented  to  bey  how  would  it  be  b^ter 
effected  by  giving  force  to  the  construction  contended 
for?  By  that  construction,  George  Tito  Brice  would 
take  this  leasehold  estate  for  life ;  but  the  remainder  in 
tail  would,  by  the  rule  of  law,  vest  the  absolute  interest 
in  his  eldest  son.  Thus  the  father  would  be  defeated  of 
the  power  of  disposing  of  the  property,  only  to  vest 
that  power  in  the  son,  to  whom  there  is  no  more  reason 
for  imagining  that  the  testator  meant  to  give  the  power 
than  to  the  father. 


Nothing  can  be  more  different  than  the  present  case 
from  that  of  Forth  v.  Chapman  (a),  where  the  reason 
of  giving  the  same  words  a  different  construction, 
in  the  case  of  the  freehold  and  that  of  the  leasehold 
estates  devised,  was,  because  otherwise  the  limitations 
over,  as  to  the  leasehold,  would  have  been  entirely  de- 
feated. All  the  other  cases  that  have  been  cited  in- 
volve a  similar  distinction :  but,  in  D^no  v.  PUt  (6), 
where  the  point  was  expressly  raised  as  to  a  limitation 
over  in  default  of  issue,  after  an  estate  to  A.  for  life, 
with  remainder  to  the  heirs  of  his  body,  of  personal 
property,  the  Lords  Commissioners  having  decided  on 
a  rehearing,  contrary  to  the  judgment  of  the  Master  of 
the  Bolls,  in  favour  of  the  limitation  over,  that  decree 
was  reversed  on  Appeal  to  the  House  of  Lords,  and  the 
doctrine  thereby  clearly  established  that  the  estate  is 
absolute  in  the  first  taker. 


With  regard  to  the  established  legal  construction  of 
the  words  here  used,  the  cases  are,  indeed,  more  nu- 
merous and  strong  than  we  can  possibly  require.  />oe 
V.  Eastrop  (c),  Atisten  v.  Taylor  (d ). 

*  (a)  1  P.  W.  663. 

{b)  6  Bro.  P.  C.  450.  Earl 
of  Chatham  v.  Tothili. 


(c)2Blackst.  1228. 
{d)  Amb.376. 
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Si^deUj  in  reply. 

The  cases  last  cited  have  no  bearing  on  the  present. 
That  in  Blackstone  has  clear  and  express  words,  such 
aS|  I  have  already  conceded,  would  effect  the  purpose 
which  is  there  decided  to  have  been  effected,  but  which 
are  wanting  here.     In  Austen  v.  Taylor^  there  was  a 
trust  of  the  personal  estate,  to  be  laid  out  in  land,  (of 
course  lands  of  inheritance,)  and  settled  to  the  same 
uses  as  the  real.     In  that  case  tlie  testator  was  his  own 
conveyancer ;  and  there  existed  no  possible  ground  for 
imagining  that  be  entertained  a  different  intention  from 
that  which  the  law  affixed  to  the  words  lie  had  used. 
I   expected   to.  have  been   referred   to  the    cases    of 
perscmal  estate  devised  to  go  as  heir-looms;   but  not 
one  could  have  been  pointed  out,  in  which  a  person  has 
heen  held  to  take  the  absolute  interest  in  the  chattel, 
where  a  clear  estate  tail  was  not  given  to  him  in  the 
real  estate.     It  is  said  that  the  clauses  in  this  will  and 
codicil  cannot  be  read  separately;    but  the  case  of 
Forii  V.  Chapman  is  a  direct  authority  that  they  nwy 
be  read  separately.     The   question   is,  Whether  the 
Court  will  not  give  effect  to  the  intention  by  directing 
the  two  estates  to  go  together,  so  far  as  they  can  go  to- 
gether, consistently  with  the  rule  of  law.     If  the  tes- 
tator had  meant  as  they  suppose  him  to  have  meant, 
he  had  a  very  short  way  of  expressing  his  intention, 
which  was,  not  by  saying  that  this  leasehold   estate 
should  go  in  the  same  manner  as  his  real,  but  by  simply 
giving  that  leasehold  estate  to  George  Tito  Brice^  and 
his  executors. 

At  all  events,  this  is  a  will  of  so  doubtful  construc- 
tion, that  the  Court  will  not  require  a  purchaser  to  ac- 
cept a  title  depending  upon  it. 
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v^^N^^.^^  The  Master  of  the  Rolls. 

Bbounckbii        '^^  question  arises  on  a  devise  bf  a  leasehold  by 
V.  codicfl,   ^^  for  such   estate  abd   estates,  and  iti  snch 

Bagot.  manner  and  form,"  as  the  testator  had  by  hife  will  de- 
Tisied  his  real  estate.  The  devisee  iii  the  wOl  is  to  ii 
for  life^  withdut  impeachmeiit  bf  tiraste,  with  remainder 
durifag  the  life  of  A.  to  tt'ustees,  to  preterve  contin- 
gent remainders,  with  remainder,  ftftet  the  death  of  A, 
to  the  heirs  ot  his  body,  with  reinaindeirs  over  fot  de^ 
fault  of  sUch  issue ;  and  «i  power  of  jointu^ing  h  given 
io  A.  when  in  possession.  Now,  it  is  admitted  that  tbi< 
devise  gives  an  lestate  bil  to  A.  in  the  real  estate ;  aild 
it  therefore  ^eems  to  follow  that  tfa^  devise  to  ^4.  of 
the  leasehold  "  for  the  same  estate,"  &c.  wotild  gi>i5 
him  the  absolute  intierest  in  the  leasehold;  accordiiig  W 
the  rule  of  law,  that  what  Aiakes  an  fe^tate  tail  in 
real  property  constitutes  ah  absolute  devise  of  a  chat- 
tel interest.  It  is  hbt  disjStited  diat  this  would  be 
so  if  the  present  c^e  were  the  cafee  of  a  plain  utoequi- 
vocal  limitation  of  ah  estate  tail  ih  the  real  property ; 
but  it  is  argudd,  that  inasmuth  as  it  Waft  fbrmeHy 
much  doubted  whether  these  words  would  give  «fl 
estate  tail,  and,  although  since  the  cdse  of  Codm 
V.  Cotdson  this  has  been  considered  as  a  Settled  point 
of  construction,  yet  as  it  is  cohtrary  to  the  apparent 
intention  of  the  testator,  tlie  Court  will  ndt  ^o  ftr- 
ther  violence  Ip  that  intention  by  giving  such  effect 
to  the  words  of  referehce  by  which  this  Icia^hold 
^  estate^  is  devised  as  if  'those  WofdS  cohrtituted  a  snb- 
stantive  and  direct  limitation.  In  answ^  to  this,  it 
must  be  said,  that  the  testator  himself  has  no  where 
told  us  what  he  consid^ed  tb  be  the  efiect  of  the  words 
Ke  has  uiied  in  devising  hi&  Veal  states;  tod,  sinte  the 
law  has  said  that  those  words  i^hall  be  comtrued  to 
operate  an  entml^  what  aubstaoUal  difierenoe  can  there 


X 


M  beivMii  tii^nbii!^  (^  ^fdl  tb^sdfei  ifl  the~6ne       ^  ^1^ 

in  Ite  MMi^.    ll«  kv  stty^^  thttt  th6  letfflatmr  hat  |[^tt«l 

ttl  estate  Ml    iii  hitf  t^al  prep^Ky^    fttid   thud   for<^       BA#otk 

faisKe»ii  Mteriob  feir  ei^t^ltkiaing  his  tti^mbig  v^xi  iM 

giTei  his  p^rttHild  ptopettyi  ^^  f^  ^6  i^kind  egtat6,*'  tte. 

b  b^iuA  kl^endy  ^ten  his  ttal.    On  tbe  oilier  ktenf)  I 

do  not  see  how  it  is  possible  to  deAA^  that  M  ^tfett^  fi^ 

life  only  is  given  in  the  personal  estate^  the  testator 

hsTing  expressly  given  an  estate  tail  in  Hbt  IfeaL 

In  Foley  r.  BumeU  (a),  Vaughan  v.  Burdem  {l)j 
and  the  other  cases  in  which  personal  property,  de- 
vised to  be  enjoyed  as  heir-looms  by  the  persons  suo- 
cessiTely  entitled  to  the  possession  of  real  estate,  has 
been  held  to  vest  absolutely  in  the  tenant  in  tail  of 
the  real  estate,  would  it  make  any  difierence  if  the 
estate  tail  had  been  created,  not*  by  express  wordi^ 
butlywordfi  which  axe  construed  to  create  an  estate 

In  Bkhards  v.  Lady  Bergstvenvy  (c),  where  an  estate^ 
togedier  witli  the  furniture  of  the  bouse^  was  limited 
to  Iftdy  Bergavenny  and  such  heir  male  of  her  body 
as  dionld^  living  at  her  death,  and,  in  default  of 
sucti^  remainder  over,  the  words  being  decided  to  pjMs 
an  ealate  tail  in  the  house^  it  was  considered  by  Lord 
Smart  as  a  necessary  consequence  that  the  furniture 
ibodld  vest  absolutely  in  the  tenant  in  tail  of  the  bouse. 
Yet  it  was  not  more  evident  in  that  case,  than  in 
duty  that  the  testator  intended  the  real  and  personal 
pK^)erty  to  ,go  together.  ' 

(a)  1  Bro.  274.                      and  B.  1. 
S^Jirrd  V.  Pmndl.  1  BaU     .  
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If  there  is  any  disuppointment  of  the  testator's  in* 
tention  in  the  case,  it  is  rather  in  making  his  devise 
operate  so  as  to  giye  an  estate  tail  in  the  real,  than  in 
giving  the  like  interest  in  the  personi|l  estate.  Tht 
present  case  is  not  materially  different  from  that  of 
Deem  V.  PUtf  which  has  been  already  cited.  I  have, 
therefore,  no  hesitation  in  saying  that  a  good  title  can 
be  made  to  this  estate. 


Exception  over-ruled. 


March  5. 

The  posses- 
sion of  a  tenant 
is  notice  to  a 
purchaser  of 
the  whole  ac- 
tual interest  he 
may  have  in  the 
estate;  there- 
fore,  of  a  right 
tothetimberon 
the  estate,  al- 
though such 
right  accrued 
by  a  title  pos- 
terior to  that 
on  which  his 
possession  was' 
grounded. 


ALLEN  V.  ANTHONY  (a). 

ON  this  day,  the  Loud  Chancellor  gave  Judg- 
ment as  follows: — The  question  which  arises 
in  this  case  is  one  of  great  difficulty  and  importance. 
The  bill  is  filed  for  an  account  of  timber  felled  by  the 
Defendant  on  the  estate  of  the  Plaintiff,  and  for 
an  injunction  to  restrain  him  fi*om  cutting  timber,  or 
committing  any  other  waste  or  destruction  on  the  pre- 
mises. For  this  purpose  the  bill  states  that  the  Plain- 
tiff's father  was  seised  in  fee-simple  of  the  estate  in 
question,  which  he  purchased  from  a  person  of  the 
name  of  Archer^  who  had  purchased  the  same  of  Sarah 
Keir:  and  that,  at  the  time  of  the  purchase  from 
Archer  J  the  estate  was  in  the  occupation  of  the  De- 
fendant, by  virtue  of  some  demise,  or  agreement  for  a 
demise,  as  tenant  to  Archer.  The  Plaintiff's  father 
died  on  the  20th  of  October^  1814,  havmg  by  will  dated 
the  £Oth  of  My  preceding,   devised    to    the  plain- 


(a)  The  Reporter  did  not 
bear  the  arguments  of  tlie 


Counsel  in  this  case. 
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tiff  all  bb  freehold,  copyhold,  and  leasehold  estates,  in 
fee,  or  as  &r  as  the  nature  of  his  respectiye  interests  in 
them  would  extend.  The  bill  then  goes  on  to  state, 
^at  at  the  death  of  the  testator,  there  was  a  consider* 
able  quantity  of  timber  on  the  estate^  some  of  which 
the  Defendant  had  since  cut,  and  threatened  to  cut  the 
remainder,  refusing  to  account  for  the  produce ;  charg- 
ing that  there  was  no  exception  of  timber  in  the  con- 
y^ance  from  Archer  to  the  testator,  or  in  that  from 
Keir  to  Archer  ;  also  that  the  testator  was  a  purchaser 
without  notice  of  any  grant  or  conveyance  to  the  De- 
fendant, of  the  timber  in  question* 


1816. 


Ali«bv 

AVTHONT. 


The  Defisndant,  by  his  anawer,  sets.np  the  fiiUowing 
title: — In  1799,  Sarah  Keir^  who  was  then  entitled  to 
the  estate  in  fee-simple,  agreed  to  demise  to  one  Izari 
for  twenty-one  years,  at  a  certain  rent,  with  an  ex- 
ception and  reservation  to  herself  and  her  heirs  of 
aUthe  timber  and  timber-like  trees,  and  of  liberty  to 
cut  and  carry  away  the  same.  In  1808,  possession  was 
taken  by  the  Defendant  under  an  execution  on  an  ac- 
tion brought  by  him  against  Izard.  On  the  18th  of 
Maxfy  1809,  Sarah  Keir  agreed  to  sell  to  the  Defend- 
ant all  the  timber  (except  fruit-trees)  for  i^SOO.  The 
conTqrance  from  Sarah  Keir  to  Archer  of  the  reversion 
in  iee  was  posterior  to  this  agreement.  Under  these 
circumstances,  the  Defendant  insists,  that  bo^h  the 
Plaintiff's  father,  when  he  purchased  of  Archer^  and 
also  Archer^  when  he  purchased  of  Keir^  respectively 
knew,  or  must  be  taken  to  have  known,  and  to  have 
had  notice,  that  the  Defendant  was  in  possession  of  the 
estate,  submitting  that  they  were  respectively  bound, 
on  occasion  of  their  respective  purchases,  to  have  en- 
quired under  what  contract  or  agreement  such  posses- 
sion was  held.    He  denies  that  they  or  either  of  them 
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ever  made  buy  aiquity  of  him  respeoting  the  nature  of 
his  ponesnon,  and  «ays  that»  if  they  had  enqoired,  he 
dicmld  have  infiirmed  them  of  his  interest  in  the  pre* 
miies^  and  also  of  his  pnrdbase  of  the  timber. 

Upon  sffidaTit  of  the  &cU  in  the  hiQ,  the  Plaintiff 
had  obtained  an  iojunction  till  cnawery  which  it  is  mm 
sought,  on  the  part  of  the  Defendant,  to  haye  dis« 
aolved* 


It  is  ao  fa*  fctded  as  not  to  be  disputed,  that  a  penon 
purchasing,  where  there  is  a  tenant  in  possession,  if  lie 
neglects  to  enquire  into  the  title,  must  take,  subject  to 
sneh  rights  as  the  tenant  may  have*  {Douglas  v.  Whii- 
r^  («>)  And  there  is  no  doobt  that,  if  the  Defoidsnt 
had  bosn  enlitled  to  the  trees  on  the  estate,  under  tbe 
agreement  by  Which  he  held  the  estate  itself,  the  Plain- 
tiff wodld  be  bound  by  die  authori^  of  the  several  cases 
in  which  it  has  been  to  decided.  But  Jthe  question  here 
iS|  wliedier  there  is  any  diffenaoe  in  tbe  case  when  the 
ti^t  of  the  tenant  to  the  timber  arises  by  a  contract 
made  independent  o(  and  posterior  to,  the  contraot  under 
whidh  he  holds  possestfioii  of  the  estate;  and,  on  the 
b&tt  consid«ratioii  that  I  am  able  to  giya  to  the  ssb- 
jM,  I  think  it  wonld  be  going  on  n  diatincCion  ouch 
too  tSiin  to  determine  that  he  may  be  restrained  fi*^ 
fhe  exercise  of  that  right  in  the  latter  case,  altboug^ 
he  couhl  not  htm  been  so  restrained  if  his  title  to 
the  tinftM*  had  been  coincident  with  his  title  to  die 
powession  of  the  estate.  There  is  no  more  reason  m 
Ifee  one^sase  linn  in  the  other,  to  eay  that  the  f^' 
chaser  wiu  not  teond  to  make  inqairy  as  to  the  nature 

to)  tJted   16  Tes.  45*.     W  res.^9,  and  cases  thc»e 
And  see  Dainidb  v.  Dutison^     cited. 
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and  extent  of  the  tennnt's  interest.    He  nniit  «bei»£>re         t8t6. 

sufier  the  oonseque&ce  of  faU  neglect  to  take  that  ob- 

TioDs  jMrecaiition.  ^^ 

lojunction  dissolved. 


m  I 


HULME  0.  HEYOATE.  Rolis. 

March  5,  6. 
TTAY '2Bth^  lSn.—Miciad  Heaihcoiej  hyhhWHl      Testotor  by 
of  diis  dicte,  duly  executed  to  pass  real  estates,  i^ig  ^^  devises 
sfter^vmg  to  his  only  daughter  and  heir  at  law,  the  all  his  freehold 
PlamtHF  ElixiAefh  Suhne^    a  contingent  interest  in  and  copyhold 
ibemmi  of  'jfi60,000  8tx>ck,  and  otherwise  disposing  df  manors,  &c 
pewmal  property  to  a  very  considerable  amomrt,  gave,  and  real  estate 
devised  and  bequeathed  all  his  freehold  and  copyhold  whatever,  upon 
•manors,  messuages  and  hereditaments,  tmd  real  estate  certain  trusts ; 
whatever,  in  the  city  of  London  and  counly  of  Hert-  a»d  Presto  the 

same  trustees  a 


sumofS5,000;. 
to  lay  out  in 


fordf  or  elsewhere  in  the  kingdom  of  Great  Britain^ 
(iodnding  an  estate  which  he  liad  then  lately  con- 
tracted to  purchase  under  a  decree  of  the  Court  df  T  *"^   7***  "1 
^  the  purchase  of 

lands,to  be  set- 
tled upon  the  same  trusts. 

He  afterwards  cootcacts  for  the  purchase  .of  several  estates ;  and,  by  a 
codicil,  jpecifying  some  of  the  estates  which  he  had  so  contracted  to  pur- 
chase, devises  them  to  the  same  trustees,  upon  the  trusts  of  his  will ;  and 
Srectsthat  the  purdhase  monies  shd  be  taken  as  part  of  the  35,0002.; 
coafirmlng  Us  wiO-  in  all  ofhernrespects. 

The  ctfiycfl  ttaetints  to  a  scpiMeaiSon  of -the^ill,  'SO  as  to  pass  not  only 
^  eitiies  tfiei^ini^edfiad,  but  all  the  esMes  o»ntrae«ed  to  be  purdiased 
hclveBa.1faediiica4>f  dn  wiU  mdcodlca. 


tt6 
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Exchequer^)  to  and  to  the  use  of  the  Defendants, 
Jamet  and  Wittiam  Heygatcj  their  heirs  and  assigns, 
in  trust  for  his  grandson,  the  Defendant  Heathcote, 
for  life,  and  after  his  death,  for  the  first  and  other  sons 
of  his  body  successively  in  tail  male ;  and  for  de&ult 
of  such  issue,  for  he  Defendant  Unwin  for  life,  and 
after  his  death,  for  his  first  and  other  sons  in  tail  male^ 
and,  after  several  intermediate  remainders,  with  are- 
mainder  in  trust  for  his  daughter,  the  Plaintiff  Mxa- 
beth  Hulme,  for  life,  with  remainders  over.  .  The 
testator  also  gave  and  bequeathed  to  the  same  trus- 
tees and  another,  the  sum  of  ^35,000,  upon  trust  to 
lay  out  and  invest  the  same  in  the  purchase  of  fi^ehold 
estates  in  fee-simple  in  possessioni  in  the  counties  of 
Hertford  or  Northampton^  and  either  with  or  with- 
out copyholds  intermixed,  to  be  conveyed  and  assarcd 
to  and  to  the  use  of  the  said  trustees,  their  heirs  and  as- 
signs, upon  the  same  trusts,  and  under  and  subject  to  the 
same  powers,  conditions,  &c.  as  were  before  expressed 
concerning  the  estates  thereby  devised.  And  he  gave 
the  residue  of  his  personal  estate  to  the  same  trafttees, 
their  executors,  &c.  upon  the  trusts  therein  mentioned, 
appointing  them  executors  of  his  will. 


Feb.  Wthy  1812.— The  testator  made  a  codicil  to 
his  will  of  this  date,  in  the  words  following :  "Where- 
as, since  the  date  and  execution  of  my  will,  I  have 
purchased  o^  &c.  the  manor  of  Hawkins  HaU^  &c.  in 
the  county  of  Hertford^  and  paid  for  the  purchase  of 
the  same  j£5d08 ;  and  whereas  I  have  also  contracted 
and  agreed  for  the  purchase  of  a  farm  and  lands  in  the 
parish  of  Stevenage  in  the  said  county,  for  £3300. 
Now,  I  do,  by  this  my  codicil  to  my.  said  will,  give 
and  devise  the  said  manor,  fiirm,  and  lands,  so  pur- 
chased and  agreed  to  be  purchased,  unto  and  to  the 
use  of  the  trustees  in  my  said  will  named,  their  bdrs 
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and  BsAgp^f  upon  the  trusts  in  my  said  will  mentioned 
concerning  my  real  estatea  thereby  devised ;  and  I  di- 
rect that  the  said  sums  of  £5S0Q  and  j^SSOO  ^hall  be 
deemed  and  considered  as  part  of  the  sum  of  jfiSdyOOO, 
by  my  said  will  directed  to  be  laid  out  in  the  purchase 
of  freehold  land?,  &c.  And  I  hereby  ratify  and  con- 
firm my  said  willy  in  all  respects^  accept  as  the  same 
is  hereby  vAried/' 

Between  the  dates  of  his  will  and  codicil^  the  tes- 
tator entered  into  an  agreement  with  one  Packer^  for 
the  purchase  of  another  estate  besides  those  mentioned 
in  the  codicil  to  have  been  purchased  and  contracted 
for  as  above ;  which  agreement  was  reduced  into  writ- 
ing, and  was  as  follows  :«- 

*^June  18/A,  1811.— Mr.  Packer  agrees  to  sell  his 
estate  in  Herefordshirey  called  Street  Farm  to  Michael 
HeaiheoUy  for  <£7000,  jfiSOOO  to  be  paid  in  OcttAer 
next,  and  ^4000  in  January^  18  IS*  Mr.  Heathcote 
agrees  to  take  it  on  the  abovf  terms,  and  to  pay  a  iuiv 
ther  sun  of  <£lOO  for  the  timber  growing  therein.  To 
take  rents  from  Michaelmas  next«" 


1816. 
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PoiKssion  was  taken  under  this  agreement  before 
the  date  of  the  codicil,  shortly  after  which,  (as  it  ap- 
pears by  the  evidence),  an  fibstract  of  title  was  de- 
livered, which  being  found  very  Imperfect,  was  sub- 
sequently amended,  and  the  title  at  length  approved 
by  the  purchaser's  conveyancer,  subject  to  some  obser> 
nations  and  enquiries  relative  to  an  outstanding  term ; 
but  it  was  never  finally  approved  by  him;  and,  on  the 
IBth  o(  July^  181£,  a  new  agreement  vras  made  and 
ottered  into  between  the  parties  to  the  former  agree- 
ffient,  as  fpUows : 


•Hblmv 

9. 
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I81f  ^  RUhard  ¥mdc9r^  in  ooasUenHioii  of  J^lWj  ta  ix 

paid  as  fcdlews,  friz,  jfiaooo  aftw  fngDqig  ^his  a^rw- 
ment,  and  ^4100  by  four  several  instalments,^^  (the 
Hroam.  last  €f  "vvfaicii  was  oa  the  l^li^  of  Jwrmnyj  1814^) 
^  agraef  to  seii  to  MUhad  HeiUhcoU  jdi,  Ice.  .ciH^ 
Dto-f^  JRzrm,  twenty  acres  of  wliieb  is  freehold,  ami 
the  remainder  po^4ield,  hdd  of  the  nianor  of  Hmd 
Hempsteadf  at  the  yearly  quit^rent  of  £S,  l^s^  sad 
that  he  will,  upon  payment  of  the  said  <£4100,  as  b&- 
fore-mentt<Mied,  coavey,  surrender,  and  assiive  unto 
the  said  Miehad  HeaihMey  )ris  heiys,  lw«  as  he  or 
they  shall  direct,  the  said  messuagey  fiurmi  and  faaiL 
And  k  is  hereby  liiPther  agreed,  that  the  4wid  Michad 
Heatheeie  shall  be  Ibrtbwidi  le(  into  f)Qpse88i0n,  aB4 
have  the  rent  from  Michaelma$  iast/^ 

Under  this  laM;  agreement  the  testator  eontinued  in 
possession  to  the  period  of  his  .death,  v^Jiich  hai^^eaed 
on  the  %th  of  January y  18 IS.  No  coavqyance  was 
eyer  made;  and,  after  <he  testator*a  death,  the 
devisees  in  trust  under  bis  wfll  entered  and  took  pps- 
eessioB* 

The  bill  filed  by  Elizabeth  Hulmey  the  heir  at  law, 
f>rayed  against  .Ae  de^Fisees  an  aooouat  and  ddiveiy  of 
possession,  and  chat  P^acket'j  (who  was  also  made  a 
-Defendant,)  might  be  decreed  -to  execute  to  the  lf\A\fk* 
tiff  a  proper  c<Hiyeyaiice* 

IBie  points  in  the  cose  were  two : — 

First  J  Whether  the  agreemeut  of  June^  1^*11,  had 
not  been  waived  or  abandoned  by  ^he  testator,  in 
which  case,  his  title  to  4he  estate -in  question  depending 
solely  on  the  subsequent  agreemeni  made  after  the 
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date  of  the  codicil,  that  estate  would  clearly  not  have 
passed  to  the  devisees  under  the  will. 

Secondhf^  If  the  agreement  of  June  1811  had  not 
been  waived,  and  if  the  subsequent  agreement  must 
be  taken,  not  as  substantive  or  independent  of;  but  as 
baving  refisrence  to,  and  continuing  the  efiect  of,  the 
former,  then  whether  the  codicil  did,  under  the  cir- 
camstanoes,  amount  to  a  republication  of  the  will. 

(N.  B*  The  first  point  being  merely  a  question  of 
construction  upon  the  two  instruments,  as  con- 
nected with  the  particular  &cts  of  the  case^  it  has 
hem  thought  unnecessary  to  detail  the  arguments 
used  on  either  side  in  discussing  it.) 

Hartj  Agar,  and  BeU,  for  the  PhiintifE> : 

As  to  the  second  point,  which  regards  the  legal  effect 
of  this  codicil,  it  is  to  be  observed  that  the  will  was 
execated  before  either  of  these  agreements  was  en- 
tered into^  and  that  the  construction  of  the  codicil,  as 
operating  a  republication  of  the  will,  mast  depend 
altogether  upon  the  intention  which  it  manifests.  It  ia 
not  dispated  that  where  a  person  devises  all  his  real 
estates  by  his  will,  and  afterwards  makes  a  codicil 
<Io]y  executed,  so  as  to  pass  real  estates,  coiiifirming 
tlie  will,  the  date  of  the  will  is  brought  down  to  the 
<late  of  the  codicil,  so  as  to  make  the  two  one  entire 
lastroment,  under  which  estates  intermediately  pur* 
cbased  will  pass.  This  is,  however,  always  provided 
the  will  is  so  framed  as,  in  terms,  to  pass  aU  the  real 
states.  Bat  that  is  still  a  question  ,of  intention ;  and, 
hi  every  such  case,  the  Codicil  is  to  be  looked  at,  in 
order  to  see  whether  it  affords  any  circumstance  by 
^kich  the  general  principle  ought  to  be  excluded. 
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The  case  nearest  to  the  present,  although  not 
completely  In  point,  is  that  of  XMdy  S^nUhmore  y, 
Bowes  {a)y  where  a  testator,  having  by  will  deyised  to 
trustees  all  his  Jreehold  and  copyhold  estates,  in  words 
sufficiently  coniprehensive  to  carry  all  the  e^tes  of 
which  be  was  then  seised,  made  a  codicil  by  which  be 
revoked  the  devise  as  to  some  of  the  trustees  named  in 
his  will,  and  gave  his  said  lands  to  the  remaining 
trustees  t  and,  upon  the  question  as  to  after-purchased 
estates,  whether  it  was  his  intention  to  pass  by  the  co- 
dicil any  thing  more  than  would  have  passed  by  the 
will  itself,  it  was  held  that  the  expression  ^'  hui  said 
lands,"  confined  his  meaning  to  the  lands  which  he  had 
ol  the  time  of  making  his  will. 


The  present  case  greatly  resembles  that;  for  here 
the  testator  b^  clearly  indicated  what  estates  he  in- 
tended should  pass  to  the  uses  of  his  will,  by  devoting 
the  sum  of  £S5yO00  to  be  laid  out  in  the  purchase  of 
lands  to  be  added  to  those  already  deivised  by  bini] 
which  shews  the  extent,  in  proportion  to  the  bulk  of 
his  property,  to  which  he  meant  the  uses  of  his  will  to 
operate.  He  has  further  indicated  the  same  intention 
by  his  codicil,  in  which  he  expressly  mentions  all  the 
other  estates  purchased  and  contracted  to  be  pur- 
chased by  him  since  the  date  of  his  will,  but  sajs 
nothing  about  that  estate  which  is  the  otgect  of  the 
present  dispute,  thereby,  negatively  at  least,  excluding 
k  from  the  operation  of  vhis  will  altogether.  He  has 
not  only  done  this,  but  more,  by  adding  to  4he  words 
in  which  he  disposes  of  those  after-purchased  estates,  a 
direction  that  the  amount  of  the  purchase  monies  for 
those  estates  should  be  deducted  from  the  ^£35,000  so 
devot^  as  already  mentioned,  than  which  nothing  can 


(a)1  T.R.482. 
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be  stranger  to  sbew  that  he  meant  that  sum  of  .£35,000 
to  be  die  utmost  extent  in  value  of  the  property  so 

limitaL 

It  cannot  be  disputed  that  a  testator  may  so  qualify 
the  effect  of  the  general  rule  ;  and  there  is  enough  in 
the  present  case  to  shew  that  this  testator  did  intend 

<o  to  qualify  it. 

Sir  S.  Bamilly  and  Tinne^^  Leach  and  Trcwer^ 
Parker^  ibr  the  several  Defendants. 

Tie  ease  of  Lady  Strathmore  v.  Baeoes  proceeded  on 
this,  tliat  the  only  intention  apparent  on  the  &ce  of  that 
co&il  was  to  change  the  trustees  appointed  by  the  will, 
leaving  the  will  in  all  other  respects  to  operate  exactly 
as  it  would  have  operated  if  no  codicil  whatever  had 
been  made ;  and  the  expression  used  by  the  testator, 
deviang  «  his  said  estates"  to  those  new  trustees,  ex- 
pressly confined  its  effect  to  that  single  object.  That 
<^9  therefore^  establishes  no  principle  that  cad  be  ap- 
plied to  the  decision  of  the  present.  If,  at  the  time  of 
^^^aJdog  his  wil],  this  testator  had  already  contracted 
to  purchase  the  estate  in  question,  thare  is  no  doubt 
that,  under  the  general  words  of  the  ^iU,  this  estate 
would  ha^e  passed,  even  though  he  had  specified  other 
estates  contracted  to  be  purchased  by  him,  without 
mentioning  this.  K  that  would  have  been  the  effect  of 
[^  will,  there  is  no  ground  far  contending  that  it  is 
^erwise  with  the  codicil.  The  codicil  alters  the  will 
in  one  material  respect,  viz.  by  directing  that  certain 
^ms  subsequently  laid  out  in  the  purchase  of  estates, 
*an  be  taken  as  part  of  the  ^S5,000  devoted  by  the 
^U  to  that  purpose.  There  is  no  other  alteration  made 
^ythc  codicil  but  this;  and  it  expressly  confirms  the 
^iD  in  all  other  xespecte.  The  reason,  then,  why  this 
U2 
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particDlar  estate  was  not  noticed  by  the  codicil  i^ 
simply,  that  the  testator  did  not  mean  the  purchase- 
money  for  this  particular  estate  to  be  deducted  out  of 
the  435,000. 


In  Pigott  ▼.  Waller  (a),  it  was  determined  that  a 
codicil,  duly  executed  to  pass  real  estates,  though  re- 
lating only  to  personal  estate,  and  containing  no  words 
of  confirmation,  amounted  to  a  republication,  so  as  to 
pass  lands  purchased  in  the  interval,  under  a  general 
devise  in  the  will.  In  that  case  your  Honor  fully 
considered  all  the  authorities.  That  of  Barnes  v. 
Crowe  {by  was  very  strong  as  to  the  same  point ;  and 
all  the  cases  clearly  establish  that,  unless  the  intention 
to  resti*ict  is  manifestj  the  republication  by  codicil  duly 
attested  is  entire,  as  to  all  aiter-purchased  lands,  b 
this  view  of  the  principle^  the  case  of  Lady  Strath" 
mare  v.  BoweSf  rather  tends  to  confirm  it  by  way  of 
exception.  And  even  in  that  case  the  decision  on 
which  was  affirmed  upon  appeal  to  the  House  of 
Lords  (c),  LordT^tir/otD  differed  in  opinion  from  the 
Judges,  observing,  ^^  that  a  republication  of  a  will 
of  lands  had  always  been  held  to  speak  of  the  time  of 
republication,  and  that  he  knew  no  instance  in  which 
that  rule  had  been  departed  from.'' 

Hart,  in  reply. 

It  is  a  mere  question  of  construction.  The  general 
rule  is  only  founded  on  the  presumption  that  the 
testator  looks  to   the  intention  which  he  had  at  the| 


(a)  7  Ves.  98.    De  Bathe 
V.  Lord  Fingal,  16  Ves.  167. 

(b)  4  Bro.  2.    1  Ves.  J. 
486. 


(c)  Bowes  V.  Boroes,  »| 
Bos.  Sc  Pull.  500.  Vide  f^ 
505.  I 
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time  of  making  the  will  as  still  existing  at  the  time  of 
making  his  codiciL  But  when  there  is  any  particular 
mode  by  which  an  intention  is  indicated  to  exclude  this 
presomption,  confining  the  operation  of  the  will, 
either  hj  inference  or  expression,  to  the  estates  which 
die  testator  had  at  the  time  of  making  the  will ;  in 
SQch  case  the  codicil  does  not  amount  to  a  republica- 
tion. On  this  codicil  there  is  a  clear  intention  to  re- 
publish the  will  as  to  the  estates  there  mentioned,  but 
the  intention  is  confined  to  those  estates  only.  The 
genend  intention  is  absolutely  rebutted  by  the  mani- 
festation of  the  particular  intention.  In  all  cases 
where  there  is  any  reasonable  ground  of  doubt  as  to 
the  actual  intention,  •  an  heir  at  law  is  not  to  be  dis- 
inherited. 
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Tie  Master  of  the  Rolls. 

(After  deciding,  as  to  the  first  point,  that  the  agree- 
ment of  Junef  1811,  continued  in  force  down  to  the 
date  of  the  second  agreement,  and  was  varied,  but  not 
eitingoished,  by  the  modifications  introduced  by  that 
secoud  agreement,  upon  the  ground,  that  the  second 
agreement,  necessarily  depending  on,  could  not  exist 
or  be  enforced,  except  with  reference  to,  the  former, 
delivered  his  opinion  on  the  second  question  as  fol- 
lows):-^ ' 

I  formerly  had  occasion  to  consider  this  doctrine 
very  much  at  large,  in  the  case  of  PtgoU  v.  Waller  (a), 
^vbere  I  observed  that  the  old  cases  (A),  deciding 
agamst  the  constructive  republication  of  a  will,  ap- 
peared to  me  more  conformable    to   the  Statute    of 


{a)  1  Yes.  98.  land,  2  Eq.  Ab.  768.  cited 

(6)  L^ton  V.  Ladi/  Folk*     7  Ves.  117,  &c. 
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Frauds  than  those  of  later  date  (a) ;  but  I  neverthe* 
less  held  it  to  be  a  point  now  clearly  established,  as  a 
general  rule,  that  a  codicil  duly  attested  does  amount  to 
such  republication.  This  is  a  point  not  controverted 
in  Ladi^  Stratlmore  v.  BomeSf  and  fiilly  recognized  in 
the  late '  case  of  Goodtitle  v.  Meredith  (6),  by  Lord  El- 
Uhboroughy  who  says  that  <<  the  effect  of  all  the  deci- 
sions is  to  give  an  operation  to  the  codicil  j^fr^e,  and 
independently  of  any  intention,  so  as  to  bring  down 
the  will  to  the  date  of  the  codicil,  maldng  the  will 
speak  as  of  that  date,  unless  a  contrary  intentiim  be 
shewn  (c).*' 


Then  what  circumstances  are  those  by  whidi  a  con- 
trary intention  can  be  shewn  ?  The  Lord  ChanceUorj 
in  the  House  of  Lords,  clearly  laid  down  the  principle 
according  to  which  the  case  of  Jjufy  Stratkmore  v. 
Bowes  was  decided ;  observing,  that  <*  it  could  not  be 
denied  that  other  circumstances  than  those  of  locality 
in  the  description  of  the  lands  devised  were  sofficieot 
to  contrcful  the  operation  of  the  codicil  (<2);"  and,  sop* 
posing  that  the  Court  of  Kin^s  Bench  had  rightly  in- 
;terpreted  the  meaning  of  the  word  *<  said ''  in  that 
codicil,  there  can  be  no  question  that  the  decision 
of  the  Court,  founded  upon  that  iaterpretatioD,  was 
right 

In  this  case,  no  such  expression  as  that  is  used,  nor 
any  equivalent  to  it ;  and  I  must  absolutely  deny  the 
inference^  that,  because  the  testator  has  thought  fit  to 
specify  some  of  the  after-purchased  estates  in  this  codi- 
cil, I  am  therefore  to  exclude  all  the  others*    To  the 


(a)  Beginning  with  Arch- 
erlejf  v,  Vemm,  3  Bro.  P.  C. 
107. 


(i)  2  Maule  &  S.  5. 
(c)  P.  IS,  14?.   . 
(<f)2Bo8.&PuU.506. 
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question,  ^'  Why  does  he  expressly  mention  some,  ex-         1816. 

cept  for  the  purpose  of  excluding  the  others?"  I  answer, 

that  the  question  would  apply  equally  to  the  will  itself 

and  tend  to  exclude  all  the  estates  whatever,  except      Heygate. 

that  which  is  there  specified  as  being  lately  contracted 

to  be  purchased  under  a  decree  of  the  Court  of  £ay 

chequer.     It  is  not  pretended  that  the  will  does  not 

indude  all  the  estates  which   the  testator  had  at  the 

time  of  making  his  will,  notwithstanding  this  specificar 

tion.    The  same  construction,  therefore,  applies  when 

the  will  is,  by  the  operation  of  the  codicil,  brought 

down  to  the  date  of  the  latter  instrument.     It  is  not 

here  merely  by  implication,    as  in  Pigott  v.  Waller^ 

bttt  by  express  limitation,  that  the  general  words  must"^ 

be  taken  to  extend  so  as  to  comprise  all  the  estates  -of 

the  testator ;   and  this  .is  not  to  be  restricted  by  the 

mere  introduction  of    directions  as   to  some  specific 

parts. 

This,  then,  is  the  construction  that  I  find  myself 
bonnd  to  adopt,  even  supposing  that  no  motive  can  be 
assigned  for  the  introduction  of  that  specification  ; 
and,  in  this  view  of  the  case,  it  is  not  material  whether 
die  tertator  had,  or  had  not,  in  contemplation,  the  dis- 
tinction supposed  on  the  part  of  the  Defendants.  It 
is  not  for  them  to  shew  that  it  was  the  testator's  inten* 
tion  to  include  this  estate  in  the  general  operation  of 
hii  oodidl)  but  for  the  Plaintiff  to  point  out  his  posi- 
tire  intention  to  exclude  it  firom  that  general  operation. 
There  is  nothing  in  this  case  sufiScient  to  shew  the  lat- 
ter intention;  and,  therefore,  this  point  also  must  be 
determined  against  the  Plaintiff 

Bill  dismissed* 
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ROLM.  ASHBY  V.  PALMER. 

March  15. 

Devise  of       jnLl%ABBTH    FIELDING    made   her  wHl, 
real  eptate  ^^  ^  dated  30th  JforcA,  1751,  by  which  she  gave,  de- 
trusttose  ,an    ^jg^^^  ^j  bequeathed  to  certain  persons  therem  men- 
tioned, their  heirs,  executors,  administrators,  and  as- 
d  ht    &'       d  ^^^^  ^  ^®^  ^^^  ^^^  personal  estate,  in  trusty  to  sell 

•.u.t.         1  .  as  <)oon  as  convenient  after  her  decease,  and,  out  of  the 
with  the  surplus  '        ', 

to  maintain  and  ^^^ney  thereby  raised,  and  with  the  rents,  issues^  ana 
educate  the  profits  of  the  real  estate,  until  sale,  in  the  first  place 
daughter  of  the  to  pay  and  discharge  all  her  debts  and  funeral  ex- 
testatrix  until  pences,  and  with  tlie  surplus,  to  bring  up,  maintain, 
twenty-one,  or  and  educate  her  daughter  Elizabeth^  in  such  manner 
marriage.  But  as  they  should  think  most  for  her  advantage,  until 
ifsheshpulddie  twenty-oncj  or  marriage;  but,  if  she  should  die  un- 
unmarried,  un-  married,  under  tweuty-one,  then,  and  in  such  case,  all 
dertwenty-one,  guch  money  as  should  remain  m  the  hands  of  the  said 
all  such  money  trustees,  and  such  part  of  the  real  estates  as  should  re- 
as  should  re-      ^^  ^^^^j^^  ^jf  ^^^^  ^^  ^j^^  ^j^^^  ^f  ^^^  A&xf^  and 

Ws'^/the      "°^  ®PP'^^^  ^  payment  of  her  debts  aforesaid,  or  in 

the  education  of  her  said  dauiihter,  should  be,  and  re- 

trustees,    or  .  ,  -       ,  ,  j  u      flf  nf 

V  £1     mam  to,  and  for  the  only  proper  use  and  u&o&a  »h 

the  real  estates  ^^^  sister,  Mary  Perkins^  her  heirs,   executors,  and 
as  should  re-      assigns, 
main  unsold,  (if 

any),  to  be  to  the  use  of  ii.— The  daughter  lived  to  attain  twenty-one* 
The  real  estate  remaining  ynsold  at  her  death  goes  Ip  her  personal  repre- 
sentative. 

No  presumptipn  ojT  ekction  to  tajce  as  rejJ  estate  where  there  is  incapa* 
city,  as  lunacy. 

Property  not  to  be  taken  as  it  is,  but  as  it  ought  to  be  at  the  death  of  the 
party  from  whom  the  representatives  claim.  . 

Question  of  a  resulting  trust  only  arises  between  the  real  and  perso 
representatives  of  the  testator,  not  between  the  representatives  of  »  P*  ' 
taking  under  the  will* 
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The  testatrix  died  in  the  year  1760|  leaving  her  .  1816. 
daughter,  in  the  will  mentioned,  an  infant  The  tru»» 
tees  entered  upon  the  real  estate,  and  possessed  them- 
^res  of  the  personal,  and  thereout  paid  the  debts  Palmbiu 
and  foneral  expences.  The  daughter  of  the  testatrix 
^erwaids  attained  her  age  of  twenty-one  years,  ha¥- 
ing  previously  become  a  lunatic,  in  which  state  ^he 
continued  till  her  death,  and  died  in  1803,  unmarried, 
and  intestate* 

No  part  of  the  real  estates  were  sold  under  the 
trusts  of  the  will ;  and,  after  the  death  of  the  luxiatiQ 
the  Defendant  Palmer^  her  heir  at  lav,  entered  into 
possesnona 

Tlie  bill,  filed  by  the  next  of  kin  of  the  lunatic^ 
chsiged  that  the  real  estate  was  converted  by  the  will 
into  penonal,  and  prayed  a  sale  and  distribution. 

PdfaKT,  by  his  answer,  insisted  that  Mizabeih  Fidd- 
nig^  the  testatrix's  daughter,  had  a  right  to  consider 
iiie  estates  devised  to  be  sold  as  real  estates,  and  that^ 
by  baring  continued  in  possession,  she  must  be  taken 
to  have  so  elected.  He  also  rdiied  oin  the  testatrix's 
intention  being  that  the  estates  should  be  sold  only 
for  tbe  purpose  of  paying  her  debts;  and  alleged  that 
Elizabeth  did  not  become  lunatic  till  after  she  attained 
twenty-one ;  but  this  was  contradicted  by  the  evidence 
en  the  part  of  the  Plaintiffs,  and  unsiqoported  by  any 
for  the  Defendant. 

Hart^  Wilson  and  Bell,  for  the  Plaintiffs. 

This  is  a  conversion  out  and  out.  Where  a  testator 
bas  dedared  ciertwi  purposes  to  whidi  the  produce 
^nung  out  of  the  sale  of  his  real  estate  is  to  be  appUedi 
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1816;  if  some  of  those  puiposes  iai]»  the  p«rt  wfaidi  wai  to  be 
d«voted  to  the  pttrposet  io  failing)  reiolts  to  the  heir 
St  law,  but  rMolts  to  him  as  pencmal^  and  not  aa  real 
PALuam  estate.  Wrigkt  v.  Wr^lU  {a).  There  is  nothings  how* 
e^r,  to  prev^t  a  tsstator  from  devoting  his  whole 
teal  estate  to  be  sold  absolutelyi  so  as  to  be  considered 
in  the  first  instance  as  converted  into  personaL  The 
intentioii  of  the  testatrix,  in  the  present  case,  is  manir 
fest ;  and  the  conversion  does  not  depend  upon  a  mere 
rule  of  law  authorizing  the  Court  to  declare  it,  but 
Uj^n  the  express  terms  of  the  will.  With  regard  to 
the  daus^  giving  to  the  sister  of  the  testatnx  such 
part  of  the  real  estates  as  should  remain  unsold,  (if 
any)  in  the  event  of  her  daught^s  dying  under  twenty^ 
one  and  unmarried,  no  inference  of  intention,  contrary 
to  the  general  intention  to  sell  out  and  out,  can  fairly 
be  raised  from  it ;  Sok  it  only  shews  that  the  testatrix 
contemplated  the  accident  of  a  prematnre  deadly  which 
mi{^t  prevent  the  sale^  in  which  case,  and  in  which 
case  only,  she  directs  that  the  trustees  shall  not  pro- 
ceed in  the  accomplishment  of  her  object.  The  words 
^  tf  an^  shew,  to  the  contrary  of  any  such  inference^ 
that  she  looked  to  the  entire  conversion,  provided  her 
daughter  lived  long  enough.  Suppose  she  had  mai^ 
ried,  and  died  under  twenly-one^  her  husband  might 
have  claimed  as  administrator.  Then  the  right  of  the 
present  Plaintiflb  is  predsdy  the  j 


As  to  her  having  elected  to  take  aa  real  estate^  she 
was  never  capable  of  electing. 

Sir  Samud  Bcmilfy  and  TVm^,  for  the  D^mdant, 

(0)  16  Ves.  188.  and  see     260.    KeOett  v.  K^dt,    I 
HOI  r.  Coda,  1  Ves.  ft  B.     Ball  &  B.  593. 
17s,    Kii^  «•  Dtnmtit  ik 
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Theprqierty  daixned  by  these  PlaintifTs  ccntxinied 
real  estate  during  the  life  of  the  lunatic,  and  ^as  so  at 
the  tone  of  her  death.  In  Oxenden  ▼•  Lord  Can^Um 
(a)y  it  was  held  that  the  property  must  be  taken  in  the 
state  in  which  it  was  left  at  the  death  of  the  ^arty  frcHn 
whom  the  representatives  claim;  and,  although  in 
later  cases  that  principle  hajs  been  doubted  by  the  ipte^ 
wai  Lord  Chancellor  {b)f  and  his  doabcs  corroborated 
by  your  Honor  in  that  of  Kirkman  t*  Mill8{e)f  yet 
the  qaestioo  remains  untouched,  as  to  what  constitutes 
a  caBTevsbn  out  and  out,  and  where  the  converrion  is 
ooly  fiir  a  certain  limited  purpose.  In  the  present 
case,  the  sole  objects  tif  conversion  were  the  payment 
of  debts,  and  the  maintenance  and  educaticm  of  the 
daughter  till  twenty-one,  immediately  after  which  foU 
lows  die  direction  that,  in  case  of  her  death  under 
tvenly-one  and  unmarried,  all  such  money  as  should 
then  lenudn  in  the  hands  of  the  trustees,  together  with 
dke  seal  estate  remaining  unsold  and  not  applied  to* 
wards  either  of  these  objects,  should  go  to  the  testa* 
tux's  sister, — a  singular  provision,  supposing  she  couM 
hate  intended  a  conversion  of  the  whole  real  estate. 
The  testatrix's  daughter  was  her  heir  at  law,  and 
would  therefore  have  taken  the  real  estate  at  all 
events;  and  it  was  clearly  in  her  contemplation  that 
her  sister  mighty  in  the  event  which  she  supposed,  also 
takeitas  land.  How  tben  can  it  be  said  that  she  ab> 
solntdy  meant  it  should  be  converted  into  money? 
The  question  really  beinja^  whether  it  is  not  manifest 
^  the  testatrix  spoke  of  it  as  money  only  quoad  cer* 
tain  purposes,  but  had  no  intention  of  conversion  be- 


1816. 


Asttav 

17. 

PalxIlb. 


(a)Syes.69.  Vide  Lord 
Comfiom  V.  Oxenden^  ib.  261. 
Wdker  v.  Denne,  ib.  S3^ 

{h)Whddaky.Partridge9 


1  VeB.227. 

(c)  n  Yes. 
Biddulph.  V.  B\ 
VsB.  160. 


.  'abo  in 
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IStS.'  yond  these  purposes, — ^whether  it  was  not  manifestly 
her  intention  to  give  the  whole  property  to  her 
daughter,  to  be  enjoyed  by  her  representatives  in 
whatever  character  it  should  happen  to  be  left  by  her 
at  her  death* 

Suppose  the  testatrix's  sister  bad  died  in  her  life- 
time, and  the  daughter  had  died  afterwards^  under 
twenty-one  and  unmarried.  The  question  would 
then  have  been  between  the  real  and  personal  repre- 
sentatives of  the  testatrix,  and,  according  to  all  the 
cases,  it  must  have  been  held  a  resulting  trust  for  the 
heir  at  law.  Yet  now  the  Court  is  called  upon  to  de- 
cree a  sale  in  &vour  of  the  personal  representative 
against  the  heir  at  law.  And  where  is  the  difference? 
Is  there  any  person  existing,  who  has  a  ri^t  by  gift 
from  the  testatrix  to  any  part  of  this  property  ?  There 
is  no  such  person ;  and,  if  not,  according  to  the  au- 
thority of  Chitty  V.  Parker  (a),  there  is  no  person  who 
has  a  right  to  apply  to  have  it  conv^ted  into  money. 

It  is  not  attempted  to  be  denied  that  the  daughter 
held  such  an  interest  ais  gave  her  the  right  to  demand 
that  the  property  should  be  retained  in  whatever  cha- 
racter she  might  have  elected  tx>  take  it.  Her  in- 
capacity to  exercise  this  power  cannot  make  any  es- 
sential difference,  and  she  must  be  taken  to  have  elected 
according  to  the  state  in  which  the  property  is  found 
at  her  death. 

The  Masteb  of  the  Rolls,  stopping  the  rqily. 

This  case  does  not  involve  any  difficulty  whatever. 
Land,  once  impressed  with  the  character  of  money^ 

{n)  3Ves.Juiu271. 
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m\)Si  remain  so  impressed  until  some  person  elects  to  ^  1816. 
take  it  in  its  original  character,  as  land.  This  is  not 
the  case  of  a  resulting  trust,  which  can  only  come  in 
question  as  between  the  real  and  personal  representa-  Falmsa. 
tives  of  the  testator^  and  is  that,  where,  though  the  real 
estate  is  devoted  to  be  sold,  yet  the  entire  produce  is 
not  devised  to  any  one  person,  but  particular  purposes 
are  pointed  out  to  which  it  is  to  be  applied.  In  such 
cases,  if  the  purposes  are  fully  answered  without  re* 
sorting  to  a  sale,  then,  on  a  question  between  the  heir 
at  law  and  the  next  of  kin  of  the  testator,  the  former 
is  held  entitled  by  way  of  resulting  trust  The  sbgle 
question  here  is,  in  what  character  the  devisee  took  the 
estate.  No  doubt,  the  testator  may  dispose  of  his  pro- 
perty as  he  pleases.  He  may  say,  his  devisee  shall  take 
itonlyas  money;  and,  wherever  he  has  so  expressed 
his  will  to  be,  there  is  no  necessity  that  it  should  be 
actnaliy  converted  in  order  to  make  it  pass  as  mpney. 
UntH  election  made  to  take  it  as  land,  it  must  so  pass ; 
and,  whenever  the  devisee  dies,  it  therefore  becomes 
necessary  to  revert  to  the  wiU,  in  order  to  see  how  the 
testator  has  given  it.  In  the  will  now  before  me^  it  it 
clearly  given  by  the  testatrix  to  her  daughter  only  as 
money.  When  she  arrived  at  twenty-one,  it  might  be 
that  the  whole  would  remain  unsold,  and  then  she 
might  have  elected  to  take  it  as  land;  or,  if  she  had 
Icept  it  unsold,  being  competent  to  make  an  election, 
she  might  have  been  presumed  to  have  so  made  her 
Section.  Here  she  was  manifestly  incompetent  to  make 
any :  and  it  is  as  if  she  had  died  before  the  time  arrived 
atwhich  she  could  have  elected.  With  regard  to  the 
conditional  clause,  there  is  no  inconsistency  in  giving 
thf»  same  thing  to  one  person  as  money,  to  another  as 
land  if  not  already  converted  into  money, — ^in  declaring 
that  it  shall  be  converted  quoad  the  first  taker,  not. 
?imd  the  second.    In  this,  case,  the  testatrix  has  ex- 
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ASHBT 

Palmsb. 


presaly  said  that  siich  is  her  will,  and  the  authorities 
cited  have  therefore  no  relation  to  it 

<<  Declare  that  the  intestate,  Sliz.  Fielding,  took  the 
real  estate  cf  the  teeUitrix  as  personal  property.  *  Refer 
it  to  the  Master  to  take  an  actount  of  the  real  estates  of 
the  testatrix  which  passed  by  her  will  in  frvonr  of  the 
said  intestate,  and  of  the  rents  and  profits  thereof 
come  to  the  hands  of  the  Defendant,  Palmer,  previous 
to  the  appointment  of  a  receiver  in  the  cause.  The 
Master  to  tax  all  parties  their  costs  of  the  suit,  and 
the  Defendant  to  be  at  liberty  to  retain  what  shall  be 
so  taxed  for  his  costs  out  of  what  the  Master  shall  find 
due  firom  him,  or  take  the  said  account.  The  residue 
to  be  paid  to  the  Plaintifis  in  four  equal  parts.  Tlie 
Defendant  (o  convey  and  assign  the  premises,  and  to 
deliver  up  all  title-deeds,  now  in  his  custody  or  pos- 
session, relating  thereto.'' 


March  S— 5. 


ELLIOT  «.  HALMARACK. 


Commitment  TLCOTION  on  behalf  of  the  Messenger  to  the 
for  contempt  in  "^  ^  Great  Seal,  that  the  Defendants  in  this  cause, 
assaulting  the  and  one  Griffiths^  a  constable,  might  stand  committed 
to  the  Fleets  for  a  contempt  in  assaulting  the  d^uty 
messenger,  whilst  in  the  execution  of  his  du^,  and.  ob- 
taining the  rescue  of  one  of  the  Defendants,  who  had 
been  attached  for  want  of  answer. 

This  motion  was  supported  by  aflSdavit  of  the  de- 
puty messengeri  stating  the  ciceumstanees  of  the  as- 
sault wd  Teacttc^ 


deputy 
sengerin  dis- 
charge of  his 
duty. 
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Sr  &  BamiUy^  in  making  this  application  to  the         1816. 
Courts  stated  the   only  question   to  be,  whether  the 
order  should  be  nisi  or  absolute  in  the  first  instance. 
And  die  motion  was  then  direded  to  stand  oyer,  to  Halm a&aqx. 
search  for  precedents.. 


Elliot 


Sir  S.  BamUlyj  upon  again  mentioning  the  matter, 
refilled  to  Lord  Clarendcm*B  order  (a),'  and  Beame^s 
Notes  (i)»  observing,  that  the  oath  of  one  person  was 
sufficient  to  ground  a  commitment  in  case  of  beating 
or  abusing  a  party  serving  the  process  of  the  Court, 
notwithstanding  the  case  in  Atkyns  (c)  i  and,  upon 
the  following  cases  being  cited  from  the  Register's 
book,  viz.  William  v.  Johns^  \2tk  Feb.  nn{d)j  and 
Morgan  v.  Jonesy  l?^^,   the    Lord   Chancellor  made 


(a)  General  order  in  Chan- 
cery,  {Beames*^  edition^  p* 
901. 

{h)  Notes  118, 119,  ib.  p. 
201,205. 

[c)Amm.SAth9\%. 

(d)  WilUqmY.JohM,l2ih 
Feb.  1773.  Reg.  Lib.  B. 
1772.  fo.  123.  It  appears 
that  the  Defendant,  on  being 
senredwith  the  sutipcena,  hav- 
ing compelled  thepersonserv- 
iflgit  to  eat  the  parchment 
and  wax  of  the  process,  had 
beaten  and  kicked  such  per- 
«» very  severely;  and,  con- 
si<feriDg  him  as  dead,  had  di- 
'^etcd  his  serviknts  to  throwi> 
^  hod]r  iota,  a  river.  It. 
^^  diefcfoit  mom!  ^i>die 


Defendant,  and  his  son,  (who 
had  assisted)  might  stand  com- 
mitted to  the  FUei^  **  which 
is  ordered  accordingly,  unless 
the  said  Defendants,  having 
notice  thereof,  ihall,  on  the 
10th  day  of  March  then  next 
ensuing,  shew  unto  the  Court 
good  cause  to  the  contrary  ;'* 
service  of  the  order  at  the 
dwelling-house  being  direct- 
ed to  be  good  service. 

10th  March,  1778,  Reg. 
Lib.  B.  1772,  {0.155.  The 
order  was  made  absolute, 
upon  affidavit  of  service  of 
the  order  of  12th  Feb.  by 
durowbg  it  into  the  dwelling* 
•house  tiJahnMm 


March  5* 
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the  order,  unless  cause  shewn  to  the  contrary,  wkhin 
three  weeks. 

The  application  against  Griffiths^  was  founded  only 
on  the  deponent's  information,  that  the  said  Griffiths 
was  present  during  the  time  that  he  was  assaulted,  and 
called  on  all  persons  present  to  assist  him ;  and  that 
he  did  not  assist,  or  attempt  to  do  so^  No  order  was 
made  against  him. 


Rolls-  CLARKE  v.  BUTLER. 

Feb.  26. 

Testator  be-     TO HN  Clarke^  by  his  will,  dated  8 1st  Octdter^  1812, 
queathsasfol-  after  devising  his  real  estates  to  trustees  (whom  he 

lows:— <<  As  to  also  named  his  executors)  gave  and  bequeathed  the 
all  that  my  gum  of  <£6000,  Jive  per  cent,  bank  annuities  to  bis 
leasehold  house  niece^  Caroline  Jane  Fountain^  for  her  own  use  and 
in  L.  and  all  disposal ;  and,  after  giving  several  legacies  to  different 
my  household  persons,  and  directing  that  they  should  be  paid  in  fiill, 
goods  and  fur-  ^^^  without  any  deduction  on  account  of  legacy  duty, 
^tT^d''^^  gave  and  bequeathed  as  follows:—"  And  as  to  aU  that 
11  '  Iflte  "™y  leasehold  house  in  London,  and  all  my  household 
linen  china.'  goods  and  furniture  there  and  at  Sawbridgef  and  as  to 
pictures  live  *'^  ^^  plate,  linen,  china-ware,  pictures,  live  and  dead 
and  dead  stock  stock,  and  all  the  rest  and  residue  of  ray  goods> 
and  all  the  re-  chattels,  and  personal  estate,  whatsoever  and  where?- 
sidue  of  my  soever,  not  hereinbefore  by  me  disposed  of,  after  the 
goods,  chattels, 

and  personal  estate,  Sec.  I  give  and  bequeadi  the  same  to  A.'*  By  a  codicil, 
he  revokes  the  bequest  '*  of  the  residue?  to  !A.  and  gives  '<  theresidueof  his 
said  personal  estate"  to  B.  The  gift  of  the  general  Tesidaeoaly,  iHhl  not  of 
the  articles  enumerated,  is  revoked  by  this  codicil. 
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payment  of  my  just  debts,  legacies,  and  the  several 
duties  thereupon,  and  my  personal  expences,  and  the 
chai^  of  proving  this  my  will,  I  give  and  bequeath 
the  same  to  the  said  Caroline  Jane  Fountain^  to  and  for 
her  own  absolute  use  and  disposal/^ 
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1816. 


Clabkb 
BuTLsa. 


The  testator  afterwards  made  a  codicil  to  his  will, 
dated  the  29th  oiMarch^  181S,  as  follows  :— 


**  I  do  hereby  revoke  the  bequest  of  the  residue  of 
my  personal  estate^  and  of  the  <£6000  Navy  ^ve  per 
cent.  Annuities  (in  my  will  improperly  celled  Jhe  per 
cenL  Bank  Annuities,)  to  Caroline  Jane Fountainy  m  my 
said  will  mentioned,  and  in  lieu  thereof  I  give  her  the 
sum  of  «£lOOO  sterling,  to  be  paid  to  her,  her  execu- 
tors, administrators,  or  assigns,  within  one  month 
after  my  decease.  And  I  give  and  bequeath  the  resi- 
due of  my  swi  personal  estate  and  the  said  stock 
nnto  Biekard  Butler  and  Roberf  BuUery  the  trustees 
and  executors  in  my  said  will  mentioned,  in  trust  to 
invest  such  residue  in  the  purchase  of  other  stock  in 
the  public  fimds,  and  to  receive  the  interest,  dividends, 
and  annual  produce  thereof  and  of  the  said  nsLyyJtve 
percentu  and  to  pay  over  the  same  to  the  said  Caroline 
Jane  fmmtain^  and  her  aftsigns,  during  the  term  of  her 
natural  life." 


By  another  testamentary  writing,  the  testator  gave 
KHoe  further  specific  l^[acies  to  the  persons  therein 
nsiDed ;  and  (amongst  others)  gave  a  little  case  with 
pens  and  ink  in  a  table-drawer  at  Sawbridge  to  the 
ttid  Caroline  Jane  Fountain^  but  did  not  thereby 
revoke  or  alter  his  will  or  codicil. 


The  question  was,  whether  <<  the  leasehold  house  in 
I^ffubnh  the  household  goods  and  furniture  there,  and 
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at  Scaxibridge^  plate,  lioen,  Ghina,  pictures,  five  and 
dead  stock"  given  by  the  testator's  will  to  his  niece^ 
Caroline  Jane  Fountain^  were  the  absolute  property  of 
the  said  Caroline  Jane  Fountainj  or  whether  the  bequest 
was  affected  by  the  revocation  in  the  oodicil,  and  the 
effects  thereby  given  to  be  considered  as  part  of  the 
residuary  estate.   . 

Hart  and  Seton^  for  the  parties  interested  in  the  re- 
sidue as  given  by  the  codiciL 

Sir  S.  Bomlbfj  Heald^  and  Blake^  for  the  Defend- 
ant»  Caroline  Jane  Fountain. 

Jl  Martinj  for  the  executors. 


On  the  part  of  the  foraieri  it  was  argued,  that  whene 
a  specific  enumeration  of  articles  is  followed  by. the 
words  <*  and  all  the'  rest  and  residue,"  that  specific 
enumeration  must  be  construed  as  formiag  part  of  the 
general  residuary  clause,  and  cannot  be  distii^ished 
from  it;  and  the  separate  gift  of  the  ^*  case  with  pens 
and  ink  in  the  table^drawer  at  Sawbridge,**  made  after 
the  revocation  by  the  codicil,  was  relied  on  as  suf- 
ficient evidence  that  the  testator  himself  apprdiended 
the  former  bequest,  of  furniture  at  Sawbridge,  to  have 
been  revoked  by  the  codicil,  as  otherwise  the  ink-case 
would  have  passed  under  it* 

! 

On  the  part  of  Miss  Founlainf  it  was  contended  i 
that  without  the  words  '<  rest  and  residue^'^  the  be- 
quest of  all  the  enumerated  articles  would  have  beea^  i 
clearly  specific,  and  the  nature  of  such  a  bequest  coukl 
not  be  altered  by  the  mere  addition  of  those  words, 
the  natural  operation  of  which  was  to  extend  the 
former  bequest,  but  not  to  ixioc»porate  Aemsdvet  witb 
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iL    That  the  gift  of  the  leasehould  hoase  and  furniture .        1616. 

was  bj  a  distinct  sentence   from  that  of  the   plate, 

hoeo,  &c.  and,  therefore,  that  if  the  latter  part  of  the         ^^f^*^ 

clause  must  be  taken  to  sink  in   the  general  words      Butlbr. 

at  the  conclusion,  the  same  construction  could  not  be 

fairly  eittended  to  the  preceding.    That  the   words 

of  the  codicil  reroked  the  will  as  to  the  bequest  of  the 

^reridue"   only,  whereas,  if  the  testator  had  meant 

to  inchide  in  that  revocation  the  enumerated  article^ 

he  would  have  again  enumerated,  for  the  purpose  of 

revoking,  as  be  had  originally  done  for  the  purpose  of 

giTiDg  them.    That  nothing  was  to  be  inferred  from 

the  subsequent  gift  of  the  ink-case,  as  it  might  hare 

bi^pened  not  to  remain  at  Sawbridge  at  the  testator's 

death,  or  he  might  have,  supposed  it  would  not  pass  by 

the  words  **  household  goods  and  furniture/* 

TTic  MtfCEE  of  tie  Rolls 

Tbooght  that  the  bequest  comprised  two  distinct  sen- 
tences ;  that  it  was  clearly  Ae  intention  of  the  testator 
to  give  specifically  his  leasehold  house  atid  furniture^ 
and  that,  although  that  intention  appeared  somewhat 
doabtiiil  as  to  the  particulars  enumerated  in  the  second 
divisbn  of  the  clause  in  question,  yet,  from  the  nature 
of  those  particulars,  it  appeared  probable  that  he  con- 
ndered  them  as  specific  also. 

**  Declare,  that  by  the  codicil  the  bequest  of  the  ge* 
neral  residue  only,  and  not  the  bequest  of  the  house  in 
London^  the  household  goods  and  ftimiture  there  and 
at  Saabri^e^  plate,  linen,  china,  pictures,  live  and  dead 
stock,  to  the  Defendant,  Caroline  Jane  Fduniainj  was 
i«v<rf»d,  and  that  the  said  De&ndant  is  entitled  to  the 
■aid  house  and  fiimkure,  plate,  linen,  &c*'' 
X2 
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1816. 


Rolls. 

March  U. 

issue  direct- 
ed to  try  whe« 
ther  F.  M.  was 
living  at  the 
death  of  his  fa- 
ther, the  testa- 
tor, the  father 
and  son  having 
been  ship- 
wrecked toge- 
ther on  their 
▼oyage  from 
Jndia^  and  all 
on  board  hav- 
ing perished. 


MASON  V.  MASON. 

JgRYANT  Mason  of  Tundook^  in  Bengal^  by  his 
will,  dated  the  23d  of  Aprils  1806,  gave  and  be- 
queathed all  his  estate,  both  real  and  personal,  (except 
such  parts  as  he  should  thereafter  specifically  di^>ose  o() 
to  certain  persons  therein  named,  their  heirs,  executors, 
&c.  upon  trust,  to  pay  to  each  of  his  children  who  shoald 
be  living  at  the  time  of  his  death  c£5000,  to  be  paid  to 
the  soits  at  twenty-one,  and  to  the  daughters  at  twenty- 
one,  or  marriage,  respectively,  with  benefit  of  survi- 
Torship,  in  case  any  should  die  before  their  portions 
were  respectively  payable.  And,  as  to  all  the  residue 
he  gave  and  bequeathed  the  same  unto  and  among  all 
and  every  of  his  sons  (except  his  son  Frajicis)  who 
should  be  living  at  his  death,  in  equal  shares,  with  the 
same  directions  as  to  the  time  when  the  same  should 
become  payable,  and  with  the  same  benefit  of  survivor- 
ship, as  had  been  given  with  respect  to  their  before- 
mentioned  portions  of  £5000,  And  the  testator  ap- 
pointed the  said  trustees  executors  of  his  will. 


In  the  month  of  January ^  1809,  the  testator,  who 
was  at  that  time  a  middle-aged  man,  embarked,  with 
his  son  Francis^  on  board  the  Calcutta^  on  a  voyage 
to  England.  The  ship  sailed  the  same  month,  was 
lost  on  her  homeward  voyage,  and  all  on  board  pe- 
rished. 

The  Decroe  made  on  the  hearing  of  this  cause  di- 
rected (among  other  things)  that  the  Master  should 
enquire  what  children  of  the  testator  were  living  at  his 
death ;   and  the  Master,  by  -his  report,  stated^  that  he 
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round  the  testator  had  nine  children,  eight  of  whom 
(who  were  the  infant  Plaintiffs,  and  the  Defendant,  the 
eldest  son  and  heir  at  law,)  were  living  at  the  death  of 
the  testator :  and  he  further  stated,  that  the  testator's 
second  son,  Francis^  embarked  with  his  father,  ahd  waH 
lost  at  sea,  as  above*mentioned,  and  that  all  persons  on 
board  perished ;  and  he  was,  therefore,  unable  to  state 
whether  the  said  Francis  survived  his  &ther  or  not. 


$09 
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The  cause  coming  on  upon  further  directions,  the 
question  necessary  to  be  determined  before  the  clear 
residue  of  the  testator's  estate  could  be  ascertained, 
was  respecting  the  legacy  of  «£5000  to  which  Francis 
was  entitled,  in  case  he  survived  his  father,  and  which 
in  that  case,  would  be  distributable  aipong  all  the  sur- 
ymng  children ;  but  if^  on  the  contrary,  the  father  was 
the  survivor,  the  legacy  lapsed,  and  fell  into  the  gene- 
ral residue ;  consequently,  was  divisible  among  the  sons, 
to  the  exclusion  of  the  daughters. 

As  it  was  impossible,  under  the  circumstances,  to 
obtain  any  evidence  of  the  fact,  it  is  evident  that  the 
question,  if  to  be  decided  at  all,  was  to  be  decided  alto- 
gether on  the  ground  of  presumption. 

Weiherett,  in  support  of  the  presumption  to  be  raised' 
in  &vour  of  the  daughters^  who  claimed  their  shares 
of  this  legacy  in  the  event  of  Francis  having  survived 
his'&ther,  referred  to  the  well-known  case  of  General 
Sianwijpj  and  to  Mr.  Feam^s  argument,  {a)  intended 
to  establish,  in  that  case,  the*  claim  of  the  daughter's 


[o)  Fearne's  Posth.  Works^  parties  having  entered  into  a 
p-  38.  The  question  in  that  compromiae  at  the  recom- 
case  was  never  decided,  the     mendation  of  the  Court. 
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representatives.  He  also  dted  the  Code  Nofdeon^ 
Liy.  iii.  Tit.  i.  c  i.  (a),  and  relied  on  the  express 
terms  of  the  rule  of  the  civil  law  which  says,  that 
<<  where  no  evidence  is  to  the  contrary,  a  dild  shall 
be  presumed  to  have  outlived  its  parent/'  as  afibrding 
reasonable  grounds  for  presumption  to  be  adc^ted  by 
our  own  Courts  of  Justice  under  similar  circnmstBQces ; 
at  the  same  time  admitting  that  there  did  not  exist,  in 
the  present  case^  the  strong  probability  which  arises  in 
cases  of  extreme  decrepitude  contrasted  with  the  full 
vigour  of  life. 

Sir  Arthur  PiggM  and  Shadwelly  for  the  Defendant. 


(a)  **  De  Touverture  des 
successions,  et  de  la  saisine 
des  h6ritiers." 

Art.  720. — "  Si  plusieurs 
personnes  respectivement  ap- 
pellees k  la  succession  Tune 
de^  Tautre,  p^rissent  duis  un 
ni6me  6v^nement,  sans  qu*on 
puisse  reconnaitre  laquelle 
est  d^ced6e  la  premiere,  la 
presomption  de  survie  est  d6- 
temdn^e  par  lescirconstances 
du  fait,  et  ^  leur  d6faut,  par 
la  force  de  TAge  et  du  seze." 

Art.  721.—"  Si  ceux  qui 
ont  p6ri  'ensemble  avaient 
moins  de  quinze  ans,  le  plus 
fig6  sera  pr^sum^  avoir  sur- 
vccu. 

"  S'ils  ^taient  tons  au- 
dessus  de  soixante  ans,  le 
moins  dg6  sera  presume  avoir 


survecu. 

"  Si  les  uns  avaient  moins 
de  quinze  ans,  et  les  autres 
plus  de  soixante,  les  premiers 
seront  pr£sum6s  avoir  snr* 
vecu. 

Art.  722.—"  Si  ceux  qui 
ont  p^ri  ensemble,  avaient 
quinze  ans  accomplis  et  moios 
de  soixante,  lemtieeiAtou- 
jours  pr^um6  avoir  surrku, 
lorsqu'il  y  a  ^galit^  H^t 
ou  si  la  di£ierence  qui  existe 
n'exc^da  pas  une  anode. 

"  SUs  etaient  du  mime 
sexcy  la  prUomptim  de  turok 
qtfi  donne  ouverture  ^  la  sue* 
cession  dans  Vordre  de  la  na- 
ture^ doii  (ire  adntise :  ainsi 
le  plus  jeune  est  prisund  »ooi^ 
surv£cu  au  plus  %c." 
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Sir  Smnuel  BomiUtf  and  Cooke^  for  Plaintifis  in  the 
same  interest  with  the  Defendant. 

'        Tbe  rules  cited  from  the  Civil  Law  and  the  C^e/^ 
I     HapoUon  have  no  bearing  on  the  present  case,  even  if 
it  were  possible  to  contend  that  the  presumption  upon 
which  they  proceed  is  so  founded  on  universal  prin* 
ci[des  that  it  ought  to  be  adopted  and  become  the 
law  of  this  Coiurt.     The  legacies  of  .£5000  are  here 
given  to  each  of  the  testator's  children  "  who  should 
be  liruig   at  the  time  of  his  death."     To  entitle  any 
person  to  lake  under  this  bequest,  it  is  necessary  that 
be  slMiuld    make  out  the  fact  that  the  child  under 
whom  he   claims  was  actually  living  at  the  time  of 
the  testator^s  death.     This  is  not  a  question  of  pre-  - 
sunptiony  but  of  posidve  proof.     General  Stamoia^u 
case  was  a  case  of  intestacy^  therefore  clearly  distin- 
guishable; and   that  case  was  never  decided,  being 
compnmiised  at  the  recommendation  of  the  Court. 
In  this  case  there  can  be  no  compromise,  because  some 
of  the  parties   are  infants.    But  here  the  burthen  of 
proof  rests  altogether  on   the  representatives  of  the 
legatee,  who  claim  the  legacy  as  given  to  him  in  the 
event  of  his  having  survived.     They  cannot  prove  that 
he  survived.     The  legacy   must  therefore  be  consi- 
dered as  having  lapsed,   and  fallen  into  the  residue. 
The  English  law  knows  of  no  such  principle  as  pre- 
nimp^n  in  a  case  of  this  nature. 

WethereU^  in  reply. 

We  do  not  contend  for  this  as  an  established  lule  of 
^▼»  but  as  constituting  the  only  evidence  in  a  case 
which  admits  of  no  positive  proof,  and  must  therefore 
he  decided  upon  the  mere  strength  of  presumption.  The 
peculiar  constitution  of  English  Courts  of  Justice  re- 
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quires,  in  all  cases,  the  best  evidence  which  the  nature 
of  the  case  will  admit;  and  the  slightest  degree  of  evi* 
dence  is  sufficient  to  turn  the  balance  where  none  exists 
in  the  other  scale.  The  real  difficulty,  after  all,  is  to 
say  which  of  these  two  persons  survived*  This  it  is 
impossible  to  say  with  any  certainty  as  to  the  Act 
Then,  what  is  the  probability  ?  On  the  other  side  th^ 
say  it  is  incumbent  on  us  to  shew  our  qualification: 
but  this  is  only  changing  the  terms  of  the  quesdon, 
not  the  question  itsd£  The  nature  of  the  case  pre- 
cludes positive  and  demonstrative  evidence ;  bat  it  does 
not  take  away  the  rights  of  the  parties.  The  Edj^ 
law  does  not  lay  down  as  a  principle  that  yoomost 
prove  the  facts  of  heirship,  of  non-alienage^  &c  It 
is  sufficient  that  those  facts  are  presumed ;  nor  does  it 
necessarily  follow,  because  the  burthen  of  establishtDg 
an  affirmative  proposition  lies  on  your  side,  that  yoa 
must  make  out  that  affirmative  to  demonstration,  h 
nine  cases  out  of  ten,  where  the  Court  takes  for 
granted  a  fact  which  rests  on  presumption,  and  is  not 
disputed,  it  would  be  impossible  to  demonstrate  the 
fact. 


No  other  course  can  be  pursued  in  the  present  ease 
lut  either  for  the  Court  at  once  to  adopt  the  nde  of 
the  civil  law  for  the  ground  of  presumptioDy  or  to  send 
the  question  to  an  issue. 


Tke  Master  of  the  Rolls. 

There  are  many  instances  in  which  principles  of  la^ 
have  been  adopted  from  the  civilians  by  our  Engli* 
Courts  of  Justice;  but  'none  that  I  know  of  in  which 
they  have  adopted  presumptions  of  fact  from  the  rules 
of  the  civil  law.  In  General  Stanwi^s  case,  I  thought 
the  stress  of  the  argument  to  be  in  favour  of  the  rt- 
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preseDtalires  of  the  Father.  There  were  three  con- 
tiDgenctes;  either  the  daughter  sarrived  the  father, 
or  the  fiither  the  daughter,  or  both  perished  at  the 
same  instant  In  the  first  of  these  cases  alone  wonld 
the  representatiyes  of  the  daughter  have  been  enti« 
tled,  those  of  the  father  in  eidier  of  the  two  hist. 
There  wer^  therefore,  two  chances  to  one  in  fiivour  of 
the  latter.  In  the  present  case,  I  do  not  see  what  pre- 
samption  Is  to  be  raised ;  and,  since  it  is  impossible 
you  should  demonstrate,  I  flunk  that,  if  it  were  sent. 
to  an  issue,  you  must  fiul  for  want  of  proof; 
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For  the  Plaint^. 

Suppose  Ae  case  of  a  tenant  by  the  curtesy,  or  of  a 
brother  of  the  half  blood.  Neither  of  these  could  be 
decided  but  by  a  jury ;  yet  they  must  be  decided. 

Txnr  the  Defendant. 

la  this  case  there  is  nothing  that  can  be  sent  to  a 
Jmy. 

The  Master  of  the  Roixs. 

I  certainly  cannot  refuse  an  issue  if  insisted  on  by 
other  party. 


The  counsel  for  the  Plaintiff  continuing  to  require 
it,  sn  issue  was  directed  to  try.  Whether  Urancis 
Matm  was  living  at  the  death  of  the  testator. 
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T^ohu:  BULL  v.  KINGSTON, 

March  IS,  19. 

Bcquestofper-    JNN  ASHBY^   spinster,  by  her  Will,  gave  tlie 
sonal  property  gum  of  £\5Q0^    Bank  Annuities,  to  JbAw,  IatI 

intrust  for  i4.,  Talbot,  his  executors,  kc  in  trust  for  her  sister  Clm- 
(a  married  wo.  fo^/^  Williams^  for  her  separate  use;  and  "all  other 
man,)  for  her  g^^g  ^j^^^  j^^y  j^^  j^^  ^^  jj^j.^*.  gj^^  j^fj.  j^^  ^,^4  ^jth 
separateuse;  ^^  ^^  j^^^  j^^i  y^^^^  ^^  ^^  ^  of  ji^  said 
with  a  power  of  ^j^^ 
disposing  by 

art  ukr  Then,  after  gidng  several  specific   legacies  to  her 

sons.)  "  And  8*^*^^^  William  Ashby  and  others,  the  testatrix  pro- 
in  case  she  dies  ^^^^  ^  follows:  "  What  I  have  not  otherwise  disr 
without  a  will  P<>^^  of>  I  ff^^  ^  ^Y  ^^  ^^^^  ^^^  unlimited  right 
f  give  all  that  ^^  disposing  of  by  will,  excepting  to  E.  P„  or  to  anj 
may  remain  at  child  of  hers,  or  to  any  person  in  trust  for  any  one  be- 
her  decease  to  lon^ng  to  her ;  and,  in  case  my  said  sister  dies  with- 
-B."  followed  out  a  will,  I  give  all  that  may  remain  of  my  fortune 
by  a  gift  of  at  her  decease  to  my  godson  WiUiam  AsMy.  The 
•**  all  the  rest  rest  and  residue  of  my  fortune  I  give  to  my  sister 
and  residue"  to  Charlotte  Williams,  making  her  tlie  sole  executrix  of 
A.  who  is  ap-  f^^  niy  last  will  and  testament'* 
pointed  execu- 

^^'      '  At  the  time  of  making  this  will,  and  of  her  death, 

it  takesthc    ^^lich  happened  in  1791,  the  testatrix  had  standing 

^ .     -  "in  her  name,  together  with  other  stock,  the  sum  of 

est  m  toe  pro*  ^ 

_,..  /  rfSOOO,  Bank  Annuities,  ^1500  of  which  she  was  en- 
periVf  not  a 

power  of  di».      ^^^  ^  ^^®'  *^  ^^^  ^^  ^^^  mother,  for  her  own 
posing  merely. 

And  the  gift  to  J9.,  of  **  all  that  may  remain  at  her  decease,"  is  void  for  un- 
certainty. 

Legacy  to  an  executor,  who  is  also  a  trustee,  excludes  him  from  the  bene- 
ficial  interest  in  the  residue,  unless  expressly  given. 


Bull 
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we^  and  the  remaining  jf  1500|  under  the  saaie  will^       ^  1816. 

as  executrix,  to  be  tnouferred  to  d»e  aaid  Jokitf  Eart 

Talboi,  88  trustee  for  the  sole  and    separate  use  of 

the  said  CharkUe   WiUiatns^    who    was    a   married     Kihostoit. 

womao ;   but  the  transfer  of  which  had  never  been 

fffectedL 

CharloHe  WiUiam  proved  the  will  of  her  sister  Jnnk 
Jshkfj  and  possessed  herself  of  her  personal  estate^ 
and  of  the  entire  sum  of  £9000,  which  she  shortly 
after  transferred  into  the  name  of  the  said  Earl 
TaBxitj  who  executed  a  declaration  of  trust  of  the 
same. 

By  her  Will,  dated  the  leth  of  My,  179S,'the 
said  CStarlotte  WilliamSf  being  still  under  coverture 
gave  several  legaciesi  and  among  the  rest  a  legacy  of 
five  guineas  to  John  Kingston^  (whom  she  appointed 
esecotor,}  and  then  proceeded,  <<  And  as  for  all  the  rest 
and  readue  of  my  estate  and  effects,  Bank  Stock, 
Bank  Annuities,  India  Stock,  and  all  my  household 
fernitare^  plate,  linen,  china,  and  every  other  thing 
which  I  may  be  possessed  of  or  entitled  to  at  my  death, 
I  gnre  and  bequeath  the  same  to  the  said  John  King- 
sUm,  his  executors,  &c.  in  trust  to  permit  my  husband 
\o  recave  die  interest  and  dividends  for  his  life;^ 
aod,  io  case  be  should  die  without  having  any  children, 
t^on  trust  to  divide  and  distribute  the  residue  of  her 
estate  and  efiEects  as  therein  mentioned.  The  testatrix 
then  gave  several  other  legates;  among  the  rest,  to 
the  said  John  KingstOHi  the  further  legacy  of  JSHOO^ 
together  with  her  household  furnituireb  end  every 
legacy  thereby  given,  in  case  the  respective  ^gatees 
*Wld  die  before  they  became  payable. 

By  a  codidl^  dated  the   16^  of  Jufy,   1793,  the 
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firmed  her  will  in  all  other  respects.  "< 
Bull 

^• 
*  KiRGSTOK*  The  testatrix  CharlotU  Williams  died  shortly  after- 
wards, and  the  Defendant  Kingston  proved  her  will 
and  codidl.  Sir  William  Williams^  the  husband  of 
the  testatrix,  survived  his  wife,  and  died  intestate, 
and  without  children.  The  present  suit  was  instituted 
by  the  personal  representative  of  Sir  William  Wil- 
liamsj  claiming  to  be  entitled,  under  the  will  of  Char' 
toite^  to  the  absolute  beneficial  interest  in  all  such  parts 
of  her  personal  estate  and  effects  as  were  not  specifi- 
cally disposed  of. 

The  Defendant  Wittiam  AsJiby^  by  his  answer,  in- 
sisted that  the  testatrix  Charlotte  Williams^  had  not,  by 
her  will  and  codicil,  made  a  complete  disposition  of  the 
personal  estate  and  efiects  left  by  the  testatrix  Jnn 
Ashby  f  and  therefore  claimed  all  such  right  and  in- 
terest in  the  said  personal  estate  and  effects  undisposed 
of  as  he  should  appear  to  be  entitled  to. 

Sir  S.  BomUhf  and  Home  for  the  Plaintiff 

The  will  of  Ann  Ashby  having  given  to  Charlotte 
WiUiamSf  first,  a  power  of  disposing,  and,  in  default 
of  her  executing  that  power,  the  absolute  interest  in 
the  property  to  be  disposed  of;  the  will  of  Charlotte 
WittiamSf  if  not  a  valid  execution  of  the  power,  is  ^ 
efiectual  disposition  of  the  property  by  virtue  of  tbe 
residuary  bequest.  William  Ashbycan  claim  nothing, 
except  in  the  event  of  her  dying  intestate.  The  power 
is  to  be  considered  only  as  restrictive  of  her  right  to 
dispose  in  fiivour  of  certain  persons  thereby  expressly 
excepted.  The  executor  cannot  take^  being  constituted 
a  trustee^  aqd  having  a  legacy. 
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Sir  Arthur  PiggoU  and  Barber^  for  the  Defendant.  1816. 


The  power  giren  to  CharlotU  WiUiams^  by  the  will         ®^^^ 
of  Ann  Ashtyj  is  a  power  to  dispose  of  th^  property    .Kihostov. 
of  Asm  Ashh/f   not  of  her  own  property;   but  the 
will  of  Charlotte  Williams  disposes  of  her  own  pro- 
perty only,  and  is  dierefore  no  execntion  of  the  power. 
Then  the  gift  to  WiUiam  AMy  is  perfectly  consistent    ■ 
with  the  right  of  Charlotte  Williams  to  dispose^  if  she 
pleases.  ,  Till  she  dies,  non  constat  whether  she  will 
exercise  that  right  or  not.     Then,  what  becomes  of 
the  property  in  the  interim  ?  It  is  left  undisposed  of 
during  the  life  of  Charlotte  Williams ;  and  the  residuary 
daiue  is  introduced  to  supply  the  deficiency.     This  is 
the  only  construction  by  which  the  entire  will  can  be 
rendered  effectual. 

Then,  what  has  Charlotte  Williams  done  by  her 
will?  That  will  contains  no  reference  to  the  power, 
and  would  be  equally  applicable  if  she  had  taken  no- 
thing whatever  under  the  will  of  Ann  Ashby.  It  has 
been  decided  in  many  cases  that  such  a  power  is  not 
execnted  by  a  general  bequest  of  **  my  estate  and 
effects,"  which  will  pass  only  that  of  which  the  tes- 
tator has  the  absolute  property.  Boche  v.  Haynes  (a). 
The  power  must  be  executed,  in  order  to  pass  the  pro- 
perty which  is  the  subject  of  it ;  and  it  can  only  be 
execnted  either  by  express  reference^  or  by  the  plainest 
inferrace.  Here^  there  is  a  gift  over  in  the  event  of 
her  not  making  a' will,  i.  e.  a  will  in  execution  of  the 
power.  If  she  takes  any  interest  at  all  in  the  pro^ 
perty,  it  is  an  interest  liable  to  be  devested  in  the 
event  of  non-execution  of  the  power.  The  testatrix 
loeansy  that  if  Charlotte  Williams  disposes  of  the  pro- 

(a)8Ves.588. 
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1816^  petty  in  questieni  in  that  event,  ffSitam  AsUyAaHl 
be  entitled  to  nothing;  but  that,  if  she  does  not  dispose 
of  it,  in  that  event,  it  shall  not  fiiB  to  the  testator^s  aext 
KmoBTox.  of  kin,  bnt  WUUam  AMjj  shall  have  it.  This  con* 
fltruetion  is  rendered  more  probable  bjr  the  exdosien 
of  certain  relations  of  the  testatrix,  who  might  bj  pos* 
sibQHy  have  been  tlie  next  of  kin^ 

In  order  fo  sopport  tbe  argument  contended  ist  on 
the  other  side,  this  residaary  clause^  in  fivour  0f  Fi^ 
liam  Ashiy^  must  be  considered  as  a  mere  nidlttj,  and 
erased  altogether.  There  is  no  substantive  bequest  to 
Charlotte  WHliams.  If  not  a  mere  power,  it  is  no* 
thing. 

Hart,  for  the  Defendant,  Hsngston^ 

Contended  that  he  was  not  clearly  exclnded  from 
the  beneficial  interest  under  the  will ;  that  the  gift  of  a 
legacy  ta  an  executor  does  not  so  operate  where  tBe 
context  diews  a  different  intention ;  and  that  tbere  was 
,  enough   in   the  will   of  Charlotte  WiUiams  to  shew 

Aat  she  meant  to  give  to  her  executor  whatever  she 
had  Ihe  power  to  dispose  of. 

Sir  S.  RimiSy  in  reply. 

Tile  question  is,  whether  the  will  of  Ann  AMy  hns 
given  B  power  which  must  be  strictly  executed  in 
order  to  pass  the  property,  or  whether  it  amounts 
to  any  more  than  a  mere  declaration  that  tbe  residue 
drall  go  over  in  the  event  of  Charhtt^t  dying  m* 
testate.  The  will,  in  the  first  place,  gives,  by  words 
sufficiently  extensive  to  pass  all  tbe  personal  property 
of  the  testatrix,  to  lAnrd  Talbot,  in  trust  for  the  sepa- 
rate use  of  Charlotte  WiUiam.   All>money  due  to  tbe  tes- 
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tatriXy  flieaiu  the  moMjr  ui  the  fiuidi»  Aal  having  cosk*        iai& 

stitnted  the  whde  of  her  property.    Then,  heviag  gtvon 

aii  alreadyt  the  gift  of  all  that  ought  remaio,  in  case  of 

ha*  d^g  inteBtate^  must  be  considertd  aa  roidi  from    Kixosrov* 

SDcertaiiity  as  to  the  amount.    Hie  beqnesi  of  all  dw 

rest  and  vesaduei  ifacMo^h  made  by  the  aame  instnuneali 

must, »  order  to  ^re  eflfect  tx>  it^  be  considered  aa  dia» 

tiDGt  finoni,  and  sabseqaent  to,  die  former  part  of  tho 

will;  AerefiMe^  amounting  to  a  reaervation,  or  if  not  to 

resarrationy  at  least  aa  explaining  the  teststsix's  yiew 

of  ber  former  disposition  as  not  indodiag  ti|e  residae. 

In  either  view  of  the  case,  Chadoite  WUliam  takea  the 

absolnte  interest 

The  Masteb  tf  the  Rolls. 

The  executor  of  Mrs.  Wtitkms^  in  this  case,  is  both 
a  tmstee  and  a  legatee  under  her  wilL  He,  there- 
fore, cannot  claim  the  beneficial  interest  in  the  re* 
sidue. 

Widi  r^ard  to  the  residiuary  claase  m  the  v/Qi  of 
^Am  AMj^  it  is  impeasiUe  to  maka  sense  of  the  will 
if  that  daase  is  to  be  txkm  as  distinct  fron  what  goea 
befiDTs  it  It  is  evident  the  testatrix,  pereeii^ed  a  de^ 
&ct  in  her  intended  dispoeition  of  the  entire  pooperty 
in  £iTour  of  Mrs.  WiUiams^  and  that  she  had  only 
given  a  power  whisre  she  meant  to  give  the  absolute 
interest.  To  supply  that  defect,  she  gives  the  residue 
I7  the  dause  in  question ;  and  then  the  win  is  to  be 
read  as  if  It  stood  thus  :— «  I  give  to  Charlotte  WiU 
Bams  the  residue  of  my  estate,  together  with  the  right 
of  di^osuig  of  the  same  by  wHl,  except  to  £.  P. ; 
and  if  she  dies  without  a  will,  then  I  give  whatever 
may  remain  at  her  death  to  William  AsMjf:*  Thia 
makes  the  whole  intelligible  and  consistent     She  gives 
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^81^      toCharlaUe  WittiamSf  as  a  married  womdo;  the  right 
of  disporing  by  will  of  the  property  vested  in  her,  in-' 
depeodently  of  the  controul  of  her  husband ;  as  was 
KufoSTOir.    done  in  the  case  of  Hales  v.  Margerum ;  (a)  and  she 
intended,  at  the  same  time,  that  if  any  thing  was  left 
undisposed  of  by  her,  it  should  go  to  JVUUam  JMy. 
'   Bnt^this  is  an  intention  that  must  fiul  on  acconot  of 
.  its  uncertainty.    CharhtHef  therefor^  todc  the  abso- 
lute interest  in  the  property,  which,  as  to  all  the  parts 
which  were  not  specifically  disposed  of  by  her  will) 
pasised  to  her  husband,  and  from  him  to  the  present 
Plaintifl^  his  personal  representative. 

(a)  SVes.jun.S99. 


Rolls.  CHRISTOPHERSON  xk  NAYLOR. 

March  19, 90. 

Bequest  <<  to  JONATHAN  FarkuKf  by  his  will,  after  directing 
each  and  every  his  debts  and  legacies  to  be  paid,  and  after  giving 
the'cbild  and  a  freehold  estate  and  pecuniary  l^acy  to  his  nephew 
ehfldren  of  my  J,  Ff  devised  and  bequeathed  all  other  his  freehold 
brother  and  sis-  and  leasehold  estates,  furniture,  goods  and  chattels,  to 
ters  which  shall 
beliving  at  the 

time  of  my  death ;  but,  if  any  child  or  children  of  my  said  brother  and 
sisters  shall  happen  to  die  in  my  lifetime,  and  leave  issue,  then  the  l^acy 
or  legacies  hereby  intended  for  such  child  or  children  so  dying,  shall  be  for 
his,  her,  or  their  issue."  The  issue  take  only  by  substitution.  Therefore, 
only  the  issue  of  such  children  as  were  living  at  the  date  of  the  will  are 
entitled,  in  the  event  of  the  death  of  their  respective  parents  during  the 
testator's  lifetime. 

Qa*  If  the  second  clause  had  stood  alone  and  independent  of  the  pre- 
ceding. 
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trustees,  &r  sale,  and  out  of  the  monies  arising  by 
sale,  after  payment  of  his  said  debts  and  legacies,  upon 
trust  to  pay,  and  be  thereby  gave  and  bequeathed,  the 
sum  of  jfSOO  *'  to  each  and  every  of  the  child  and 
duldrea  of  my  brother  and  sisters,  John  tarlam^ 
Esther  Graham^  Martha  linlaysonj  and  Tamar  Tlaii'' 
iullj  which  shall  be  living  at  the  time  of  my  decease, 
except  my  nephew^  <7.  F."  for  whom  he  had  already 
provided  as  aforesaid.  ^  But  if  any  child  or  children 
of  my  said  brother  and  sisters  or  any  of  them  (besides 
the  said  J.  F.  my  nephew,)  shall  happen  to  die  in  my 
life-tune,  and  leave  any  issue  lawfully  begotten  of  the 
body  or  bodies  of  any  such  child  or  children  living  at 
or  bom  ill  due  time  after  his  or  their  decease,  then 
and  in  such  case  the  legacy  or  legacies  hereby  intended 
for  such  child  or  children  so  dying  shall  be  upon  trust 
for,  and  I  give  and  bequeath  the  same  to  bis,  her,  or 
their  issue  |  such  issue  taking  only  the  legacy  or  le- 
gacies wfaicb  his,  her,  or  their  parents  or  parent  would 
have  been  entitled  to,  if  living  at  my  decease*'' 


iai6. 


Chuisto- 

PUERSON 

v. 
Naylob» 


J.  Farlam^  E.  Graham^  and  T.  TwmhuU^  died  in  tlie 
life-time  of  the  testator,  each  leaving  issuer  which  issue 
survived  the  testator?  M.  Finlayson  also  died  in  the 
tcstatOT^s  life-time,  leaving  three  children,  all  of  whom 
likewise  died  in  his  life-time,  and  left  Issue ;  and  the  bilt 
was  filed  by  the  issue  of  these  three  children,  claiming 
to  be  entided,  in  right  of  their  respective  parents,  to  the 
three  several  legaeiea  of  j£800  to  which  their  respective 
parents  would  have  been  entitled,  if  living  at  the  testa- 
tor's decease,  and  insisting  that,  according  to  the 
construction  of  the  will,  and  the  manifest  intention  of 
the  testator  as  apparent  therefrom,  the  lawiul  issue  of 
Qich  child  or  children  of  the  testator's  brother  and  sis- 
ters who  died  in  his  life-time,  either  previous  or  subse- 

Y 
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1816, 
Chbisto- 

FUERSOK 

V. 

Naylor. 


quent  to  the  date  and  execudon  of  his  said  will,  were  all 
equally  entitled  to  the  legacies  thereby  bequeathed,  and 
to  the  foil  receipt  thereof,  and  that  it  could  not  be  rea- 
sonably presumed  from  any  matter  contained  in  the  will, 
that  the  testator  intended  to  exclude  the  pldntiffi  from 
receiving  any  such  legacies. 

To  this  bill,  the  trustees,  (who  were  also  re- 
siduary legatees,)  put  in  an  answer,  insisting  that 
the  plaintiffs  were  not  entitled  to  the  several  le- 
gacies claimed  by  the  bill  in  right  of  their  respective 
parents,  such  parents  having  died  before  the  making  of 
the  testator's  will,,  and  that,  according  to  the  true  con- 
struction thereof  and  the  intention  of  the  testator,  no 
issue  of  any  deceased  children  of  the  testator^s  brother 
and  sisters  were  entitled  in  right  of  their  deceased  pa- 
rents to  the  legacies  of  ^800  thereby  given  to  snch 
children,  unless  the  children  in  whose  right  they 
claimed  were  living  at  the  time  when  the  testator 
made  his  wilL 


Sir  S.  BomiUjf  and  PhiUimorej  for  the  Plaintiffi. 

The  question  in  this  case  is,  whether,  with  reference 
to  the  principles  on  which  wills  are  construed,  the 
words  of  the  present  will  are  not  to  be  understood  as 
indicating  the  testator's  intention  to  give  to  all  die  chil- 
dren of  his  nephews  and  nieces  who  should  be  living  at 
his  death,  without  distinction  as  to  the  accidental  cir- 
cumstance of  the  father  or  mother  of  those  children  be- 
ing alive  or  dead  at  the  time  of  making  his  will.  The 
words  "  $haU  happen  to  die"  do  not  more  necessarily 
imply  a  future  event  than  the  words  ^'  to  be  batten  ;'^ 
yet  it  is  well  settled  that  a  gift  to  children  **  to  be  begot- 
ten**  will  include  those  who  are  already  in  esse*    Ueb- 
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Ueikaaiii  ▼•  CartwrigU  (a),  referring  to  Co.  litt.  SQ,  181^. 

the  case  of  a  limitation  lueredibm  quos  iUe  de  corpore  ^^-^^^v/ 
pmrmerit.  So  in  the  late  case  oJF  Doe  v.  Hallet  (b).  CHRisror 
The  eoture  stock  was  the  object  of  this  testators  bounty,  ^, 

not  any  of  the  individuals  who    composed  it.     The      Nay  lor. 
fiunily  was  numerous,  so  much  so,  that  it  was  probable 
he  might  not  know,  at  the  time  of  making  his  will, 
who  were  dead,  and  who  living*     He,  therefore,  intro- 
doeed  the  dause  in  question,  for  the  purpose  of  bring- 
ing iq  the  issue  of  any  of  the  children  who  might  liap- 
pen  to  die  before  him;  and  it  is  monstrous  to  imagine 
ihat  he  meant  to  exclude  any  upon  so  fortuitous  a  cir- 
cttmstance  fis  the  death  of  the  parent  happening  before 
or  after  the  date  of  the  will.     In  Clarke  v.  Blake  (c), 
thebeqtisst  was  *^  to  such  children  as  should  be  living  at 
the  death  of  ^ ;"  and  a  child  en  ventre  sa  7n§re  at  that 
time  was  decreed  tp  take,  Lord  TAurUm  being  of  opi* 
oion  that,  although  not  within  the  strict  meaning  of  the 
words,  the  solid  ground  of  construction  wasi  to  consider 
whether  it  was  not  within  the  testator's  intention  to  pro-    . 
videforoBthe  children. 

Hme^  for  the  residuary  legatees. 

1'htPh4nt]ffs  ore  not  entitled,  either  according  to 
the  strict  meaniQ|r^af  the  words^  or  by  their  acknow- 
ledged import,  ojr  \ff  analogy  to  the  cai^s. 

The  first  clause,  constituting  a  bequest  to  persons 
^esaly  described  as  the  children  of  the  testatgr's 
hrother  and  sisters,  no  persons  could  take  under  it, 
*ho  were  not  children  living  at  the  time  of  the  tes* 

(«)  P«rr.  82.   Heivett  y.  -  v.  Cook,  2  Vera.  54i5. 
^'isrf,  1  P.  W,  4W.  Gore,       (b)  1  Maule  and  S.  124.  . 
».  Gore,  3  f.  W,  38.    Coo*         (c)  £  Pro.  320. 
Y2 
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Crristo- 

P»BRSON 

v. 
Natlor. 


fator's  making  his  will.  The  very  exception  of  the  te^' 
tator^s  nephew  JI  P.,  -  who  was  then  living,  shews  that 
he  contemplated  such  children  as  were  then  living;  and 
it  is  the  same  as  if  the  testator  had  given  to  them  nofiu- 
natinL  <*  The  child  or  children  which  shall  be  living 
at  my  decease.'*  How  can  this  be  applied  to  those 
who  were  actually  dead  when  the  clause  was  framed? 
It  cannot,  by  any  violence  of  construction,  be  tuned  to 
the  service  of  any  but  those  who  were  then  living* 
Then  follows  the  second  clause,  which  refers  to  the 
former ;  giving  the  legacy  or  legacies  therdy  inUnded 
for  any  child  or  children  who  should  happai  to  die  in 
his  life-time  to  the  issue  of  such  child  or  children  so 
dying.  If  no  child  or  children  were  intended  to  take 
but  such  as  were  living  at  the  date  of  the  will,  it  is 
evident  that  no  issue  of  any  child  or  dildreD,  not 
living  at  the  date  of  the  will,  can  be  entitled  under 
this  clause.  The  substitution  is  for  that  class  of  pa- 
rents already  designated,  and  no  others ;  and  the  se- 
cond clause  leaves  the  question  exactly  where  it  stood 
upon  the  first. 

There  is  no  doubt  that,  according  to  the  general 
rule  of  law,  a  legatee  must  be  in  existence  at  the  time 
the  legacy  is  given;  or  it  is  altogether  void.  There  is 
nodiing  in  this  wiB  to  indicate  a  contrary  intention ; 
and  the  principle  of  analogy  does  not  apply  to  a  case 
like  the  present. 


fiir  S.  Bomilly  in  reply. 


That  which  we  contend  for  is,  that  the  testator  in- 
tended all  the  children  living  at  his  death  to  take  equal 
legacies ;  and  the  issue  of  all  such  as  should  be  dead  be- 
fore him,  to  take  the  legacies  to  which  theii*  parents 
would  respectively  have  been  entitled,  had  they  ftur- 
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Vivei.  To  exclude  this  intention  from  taking  effect, 
is  to  decide  that  the  words  must  be  construed  according 
to  their  strict  import.  The  parents,  undoubtedly, 
conid  not  themselves  have  taken  if  they  were  already 
dead  when  the  will  was  fliade^  any  more  than  if  they 
were  then  living,  but  died  in  the  testatox^s  life-time. 
Bat  when  the  testator  goes  on  to  say.  If  aiiy  shall  hap- 
pen to  die  in  my  life-time,  the  legacies  of  such  so  dying 
shall  go  to  their  issue ;  there  is  no  greater  violation  of 
the  strict  import  in  construing  it  as  if  he  bad  used  the 
wordsi  ^  if  ally  shall  happen  to  be  dead  in  my  life^time," 
than  there  was  in  the  cases  cited ;  and  the  principle  of 
tbose  esses,  which  is  to  give  effect  to  the*  apparent  in- 
tention, operates  equally  in  the  present.  There  is  no 
distinction  between  them  on  any  sound  principles  of 
coBstroctipn.  That  of  Hewett  v.  Ireland  (a)  is  indeed 
itronger  than  this,  being  the  construction  of  a  deed. 
There  it  was  heUthat  ^^  such  children  as  shall  be  be- 
gotten" must  be  construed  <^  as  shall  have  been  begot- 
ten f  why  not,  in  this,  <<  such  as  shall  have  been  dead  ?" 


1816. 
Christo- 

PRERSOK 

Natlob. 


The  Master  of  the  Roixs. 

The  question  is,  whether  there  is  not,  in  this  case, 
a  snbstitution;  and  therefore  it  comes  to  this — ^not 
what  description  of  issue  could  take  under  the  second 
<^2^  supposing  it  an  original  substantive  limitation ; 
kot  what  description  of  parents  might  have  taken  under 
tkeBrst? 


The  Master  of  the  Rolls. 


March  20. 


The  question,  in  this  case^  does  not  depend  on  the 
^ords  <|  shoU  happen  to  die  in  my  life^time."    Though 


(a)  1  P.  W.  426. 
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Christo- 

PHERBON 

Natlok. 


according  to  strict  construction,  importing  fatorityi 
those  words  might  have  been  understood  .as  speakiog 
of  the  event,  at  whatever  time  it  may  happen.  But 
the  context  necessarily  excludes  this  oonstractioo. 
The  n^hews  and  nieces  are,  her^  the  primary  lega- 
tees. Nothing  whatever,  is  given  to  their  itfsei  ex- 
cept in  the  way  of  substitution.  In  order  to  claim 
therefore^  under  the  will,  these  substituted  legatees 
must  point  out  the  original  legatees  in  whose  place 
they  demand  to  stand.  But,  of  the  nephews  and 
nieces  of  the  testator,  none  could  have  taken  besides 
those  who  were  living  at  the  date  of  the  will  The 
issue  of  those  who  were  dead  at  that  time  can,  conse- 
quently, shew  no  otgect  of  substitution ;  and  to  give 
them  original  legacies  would  be,  in  effect^  to  make  a 
new  will  for  the  testator. 


Therefore,  the  Bill  must  be  dismissed. 


CASES  IN  CHANCERY. 


The  ATTORNEY-GENERAL,  at  the  relation  of 
the  Master,  Fellows,  and  Scholars  of  TRINITY        rolls. 
COLLEGE,    CAMBRIDGE,    and   of  the    Rev,  2V(w.l4.,1815- 
THOMAS  YOUNG;   and  the  said  Master,  Fel- ^^^  .^^  ^^^^ 
lows,  8cc«     (By  Information  and  Bill), 
Against 
JOSEPH  MUNBY,  Defendant. 

THE    Reverend  John   Pigottj    rector    of   Gilling     Grant,  by  in- 
Eastj  by  indenture,  dated  the  15th  of  Jidy,  181 1,  denture  exe- 
made  between  him  the  said  John  Pigottj  of  the  first  cutedmprethan 
part;  Carter,  (a  trustee  for  him  of  the  premises  there-  t'^elve  months 
by  conveyed,)   of  the  second  part ;    and  the  Master,  hefore  the 

Fellows,  and  Scholars  of  Trinity  CoUege,  Cambridge,  ^^^^'^'^^^^f 

*  and  duly  en- 

rolled, of  a 
house  and  premises  held  under  a  church-lease,  to  T,  C.  Cambridge,  in  trust 
for  llie  rector  of  O*  valid  under  the  statute  of  mortmain,  and  not  affected 
bj  the  circumstance  of  the  grantor  being  himself  rector  of  G.  at  the  time  of 
the  grant,  and  retaining  the  deed  in  his  own  possession/ 

Assignment  of  mortgage*premi^es,  and  of  the  principal  sum  due  thereon, 
to  the  same  college,  upon  the  like  trust,  void,  as  being  executed  within 
a  twelvemonth  before  the  death  of  the  donor,  not  to  be  set  up  by  reference 
to  a  will  made«flerwards,  giving  the  advowson  of  the  living  beneficially  to 
the  college. 

Beqaest  of  money  to  be  laid  out  in  building  upon  land  already  in  mort- 
main, good. 

Recital  in  a  will,  of  property  given  by  deed,  which  fails,  not  by  any  de- 
fect in  the  instrument  itself,  but  by  the  grantor  not  having  lived  to  the  pe- 
nod  prescribed  by  the  statute  for  rendering  the  deed  effectual,  does  not 
operate  as  a  confirmation,  or  by  way  of  relation,  so  as  to  pass  the  property 
tkreby  asfigned. 

Gnmt  of  land  to  a  college,  not  beneficially,  but  in  trust  for  other  ob- 
jects, not  wiUiin  the  exception  of  the  statute  in  favour  of  the  Universi- 
ties, &c« 
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Attorney- 
General 

V. 
MUVBT. 


of  the  third  part ;  after  reciting  (among  other  things) 
that  he  was  desirous  of  augmenting  the  revenues 
of  Trinity  CoUegCf  and  of  rendering  the  succes- 
sion to  the  fellowships  therein  more  quick,  assigned 
a  certain  leasehold  messuage  or  dwelling-house,  si- 
tuate in  the  Close  of  the  cathedral  of  Yori,  (to  which 
he  was  then  entitled  for  a  term  of  yearSf  with  benefit 
of  renewali)  to  the  said  Master,  Fellows,  and  Scholars, 
and  their  successors,  ^  in  trusty  to  permit  the  rector  for 
the  time  being  of  the  said  rectory  of  Gilling  Easif 
to  hold,  use,  and  occupy  the  same,  during  his  incnm- 
bency,  or  otherwise  to  receive  and  take  the  issues  and 
profits  thereof,  [to  and  for  his 'own  use  and  benefit,'' 
paying  the  reserved  rent  and  fines  for  renewal,  && 
And  he  thereby  bargained,  sold,  and  transferred  to 
the  said  Master,  &c.  all  and  singular  the  household 
goods,  furniture,  plate,  and  all  other  moveable  e&cts 
(money  excepted)  in  and  about  his  dwelliog-house  at 
Oswoaldkirkf  and  in  the  Minster-yard  at  Yorkf  « in  trust 
for  the  sole  use  and^benefit  of  the  rector  for  the  tim^ 
being  of  Gilling  East  aforesaid.'' 


Afterwards,  by  another  indenture,  dated  the  4th  of 
October,  1811,  made  between  him  the  said  John  Pigatt, 
of  the  one  part,  and  the  said  Master,  Fellows,  and 
Scholars,  of  the  other  part,  he  the  said  JftAn  Pigott  as* 
signed  to  the  said  Master,  Fellows,  and  Scholars,  cer- 
tain premises  held  by  him  under  three  several  indentures 
of  mortgage,  subject  to  redemption  by  diaries  Gregory 
Fairfax,  and  the  several  sums  of  money  (making  to- 
gether £3000,)  thereby  secured,  together  with  a  bond 
for  re-payment  of  the  same,  in  trust,  to  receive  the  in^ 
terest  when  due,  and  pay  the  same  to  the  rector  for  the 
time  being  of  Gilling  East  aforesaid,  for  his  own  use 
and  benefit,  and  to  receive  the  said  principal  sums 
when  the  same  should  become  due  and  payable^  and 
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again  to  invest  the  same,  or  else  to  sufier  the  same  to 
nemam  so  invested  as  aforesaid,  <*  in  order  that  the  in- 
terest of  the  same  might  for  ever  thereafter  be  paid 
to,  and  received  by,  die  rector  for  the  time  being  of 
aUUng  East  aforesaid^  to  and  for  his  own  nse  and  be- 
nefit/' 


1-816- 


AttohiTey- 
General 
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Both  indentures  were^  after  their  respective  execu- 
tion, duly  enrolled  in  the  Court  of  Chancery. 

The  said  John  Pigptt  afterwards  made  his  will, 
dated  the  9th  of  May^  1812,  whereby  he  gave  to  the 
said  Master,  Fellows,  and  Scholars,  the  perpetual  ad- 
vowson  of  the  said  rectory  of  QiUing  East,  under 
a  restriction,  that  the  same  should  not  be  held  by  any 
college  preacher,  but  that  in  dl  cases  the  Fellow  pre- 
KQted  to  it  should  vacate  his  fellbwship  ;  desiring 
'diat  he  might  take  his  degree  of  Doctor  of  Divinity  tbe 
cemmencement  following,  or  as  soon  after  as  might  be, 
and  that  every  successor  might  do  the  same,  as  he,  the 
testator,  had  been  at  great  expence  towards  making 
It  a  complete  residence  for  them,  and  had,  by  deeds  of 
gift,  (as  would  be  therein  seen)  given  his  interest  in  the 
lease  of  his  said  dwelling-house,  &c  to  be  received  by 
them  for  the  benefit  of  each  other,  and  all  his  fiir- 
nitore  and  moveable  effects,  botfi  at  the  York  house 
and  Oswaldkirkf  so  that  GUling  rectory-house  would 
he  completely  ftimished,  and  ready  for  every  successor 
at  litde  or  no  expence;  and  had  fiirther  given,  by  deed 
rf  gift,  to  the  said  sodety,  in  trust,  £6000,  as  a  further 
endowment,  therefore  requiring  them  to  see  that  the  in- 
terest arising  therefix>m  might  be  immediately  employed 
by  his  successor  and  successors,  according  to  the  deed  of 
gift,  in  building  two  rooms  on  the  south  side  of  the  said 
rectoiy-honse  of  the  dimensions  therein  mentioned ;  the 
two  rooms  below  to  be  completed  according  to  the  direc- 
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tioDs  thereby  given;  with  a  nokt  bene^  that  when  the 
above  rooms  were  finished^  the  interest  arisiiig  from 
Che  ^6000  was  to  be  paid  to  the  incumbent  &r  the 
time  beingi  half  yearly.  The  testator  then  eiyoined  bis 
executor  to  look  npon  at  as  part  of  his  trust,  and,  as 
he  would  be  nearer  the  spoti  to  communicate  with  the 
college^  and  give  his  assistance  to  see  that  the  above 
rooms  be  finished  accordingly;  directing  the  builders 
employed  to  obey  the  directions  of  his  said  executor;" 
.  and  took  notice  by  another  nota  bene^  that  as  Mr. 
Hailstone^  (who  was  himselF  a  £dilow  of  the  coUq;e,) 
had  had  the  trouble  of  n^gociating  the  eboye  business 
with  hun  m  behalf  of  the  college^  he  wbhed  him  to 
have  his  cation  (before  any  other  member)  of  the  next 
avoidance.  The  testator  then  gave  to  his  immediate 
sncceasots  at  GilUng  and  Omoldkirk  £100  each,  <'in 
tnist  to  pay  the  interest  to  the  respective  pariah  clerks 
whom  they  should  nominate ;"  and|  after  giving  some 
other  kgadea^  appointed  his  <^  fiadthful  friend^  Jos^ 
Munby^  attorney  at  hiw,  in  York^**  (the  defendaDt} 
his  sole  executor,  giving  him  £3000  for  his  troublei  to- 
gether with  what  residue  there  m%ht  be  afler  dis- 
charging his  said  annuities;  and  condttded  with  the 
following  words :— "  N.  B.  at  present,  I  have  only 
tracsfisrred  <£8000,  part  of  the  above-mentioned  £6000f 
for  the  benefit  of  the  lector  of  GiUing.  NoW|  if  I 
should  die  before  I  transfer  the  remaining  £3000, 1  do, 
in  such  event,  give  the  Master,  Fellows,  and  Scholars 
of  Trinity  CoUege^  the  sum  of  jSSOOO  sterling,  upon 
the  same  trusts  and  for  the  same  purposes  as  I  have 
already  given  and  assigned  to  them  the  sum  of  £SQOO 
due  to  me  from  Charles  Qregiary  Fairfax^  Esq." 

The  testator  died  on  the  I9th  of  August^  1812,  with- 
out having  transfisrred  the  remaining  ^3000;  and  his 
will  was  proved  by  the  De&ndant  Joseph  Munly}  ^ 
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exwnUHry  vho  took  p088eMi<N\  of  his  perflonal  estate  1616. 

an4  among  oth^  thiDgs^  of  the  said  leasehold  pi^-  ^^^^'^^ 

misesy  household  goods,  and  furniture,  and  of  the  titl^  GbnsrIl" 

deeds  relating  to  both  the  testator's  houses,  and  the  v* 

said  indentures  of  mortgage*  Mumbt. 

The  Information  and  Bill  stating  liiese  facts,  went 
on  to  state— That  by  the  testator's  death,  the  rectoiy 
of  GiBing  became  vacant,  and  thereupon  the  relators, 
the  said  Master,  Fellows,  and  Schcdars,  became  desir^ 
otts  of  presenting  the  Rev*  John  HaikUme^  one  of 
the  fellows,  to  the  said  rectory;  but  that,  in  oons&* 
qnenoe  of  an  intimation  from  die  Defendant  of  his  in- 
tention to  dispute  the  validity  of  the  said  deeds  and 
instruments,  or  some  of  them,  no  member  of  the  col- 
lege was  [Hresented,  but  the  right  of  collating  became 
iFested,  by  lapse^  in  the  archbishof]^  who  accordipgly 
dilated  the  Plaintiff  JTkomas  Youngj  another  fellow 
oC  the  college,  to  the  said  rectory,  with  the  consent  of 
the  said  relators. 

The  Information  and  Bill  then  charged  that  the 
testator,  in  his  life-time,  frequently  expressed  his  in- 
tention to  the  Defendant  and  others,  and  consulted 
and  advised  with  him,  the  Defendant,  reqpectii^  the 
most  eflfectual  way  of  granting  and  assuring  the  said 
leasehold  premises,  goods,  inonies,  and  effects,  and  that 
the  Defendant  was  the  attorney  employed  by  the  tes- 
tstM'  in  all  his  a&irs,  and  particularly  in  the  aforesaid 
transactions,  and  who  actually  advised  and  prepared 
the  deeds  of  July  and  October^  1811,  and  the  will,  to 
which  he  was  also  one  of  the  attesting  witnesses : 

Hiat  the  Master,  Fellows,  and  Scholars  of  Trinity 
OoUege  have,  by  their  charter  and  the  statutes  of  their 
foundation,  a  licence  to  take  in  mortmain  to  a  certaili 
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extent,  and  bad  also  obtained  big  Majesty's  special  li- 
cence to  take  in  mortmain  tbe  premises  comprised  in 
the  said  indentures  and  will  respectively : 

Therefore  praying  that  the  two  deeds  might  be 
declared  valid,  and  the  legacies  of  <£5000  and  jSIOO, 
to  have  passed  by  the  testator's  will ;  and  that  the 
Defendant  might  be  decreed  to  deliver  up  to  the  re- 
lators, the  master,  feUows,  and  scholars  aforesaid,  ia 
trust  for  the  Plaintiff  Yaungf  and  his  successors,  or  to 
the  said  Plaindff,  the  possession  of  the  said  leasehold 
premises,  together  with  the  title<leeds  relating  thereto, 
and  the  said  household  goods  and  furniture,  &c.  and 
the  three  several  indentures  of  mortgage,  together  with 
Fatrfa^$  bond,  to  account  for  the  rents  and  profits  of 
the  said  leasehold  premises,  and  interest  upon  the 
said  mortgages,  and  to  pay  the  said  legacies  of  <£3000 
and  <£lOO,  to  them  the  said  relators ;  and  for  an  in- 
Tentory  of,  and  injunction  from  selling  and  disposing 
o^  the  said  household  goods  and  furniture. 

The  Defendant,  by  his  Answer,  admitted  the  deed 
of  July  15,  1811,  and  its  enrolment;  but  stated  that 
the  testator  kept  the  said  deed  in  his  possession  until 
the  time  of  his  death,  and  gave  some  part  of  the  fur- 
niture mentioned  therein  to  hb  servants,  after  he  had 
executed  the  same.  He  also  admitted  the  second  deed 
and  the  will ;  that  he  was  the  attorney  employed  by 
the  testator  on  most  occasions,  and  prq>ared  both  the 
deeds  by  the  testator's  directions,  but  not  the  will, 
which  was  prepared  wholly  by  the  testator  himseir; 
but  he  denied  that  he  advised  the  testator  to  make 
such  disposition  of  his  property  by  the  said  deeds;  and 
said  that,  on  the  contrary,  he  endeavoured  to  convince 
him  that  such  disposition  was  illegal ;  insisting  that  the 
deed  of  Jidy  15,  1811,  was  void  altogether,  both  as  it 
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Tespected  the  d^elling-hoiue  and  premises  therein 
neotioned,  and  also  the  household  goods,  fiimiture» 
and  other  efiects  therein  mentioned  to  be  enjoyed  with 
the  same^  and  that  the  other  deed  was  also  void ;  sab- 
mittin^  as  to  the  devise  of  the  advowson  of  Qittingy 
whether  the  same  was  a  legal  and  valid  devise. 

The  answer  farther  stated,  that  the  testator  con* 
siderably  reduced  his  personal  estate'  by  giving 
;fl2,000  to  the  college  in  his  life*time»  and  within 
twelve  months  preceding  his  decease ;  and  that,  as  the 
Defaidant  believed,  the  testator  did  not,  according 
to  the  rule  of  the  Court  for  apportioning  the  funds  in 
cases  of  this  sort,  leave  sufficient  assets  for  the  full 
payment  of  the  legacies  of  £3000  and  ^100. 

The  Relators  and  Plaintiffs  replied,  but  no  witnesses 
were,  examined  on  either  side,  and  the  cause  came 
on  this  day  on  the  facts  of  the  case  as  admitted  by  the 
Answer. 
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Sir  5.  Bomilly^  Aindicy  Belly  and  HeySy    for  the 
Attorney-General,  and  the  Relators  and  Plaintifis, 

There  can  be  no  objection  to  the  validly  of  the  first 
of  these  instruments,  which  is  an  assignment  of  pro- 
perty held  under  a  church  lease,  escecuted  more  than 
twdve  months  before  the  testator's  death,  and  duly 
enrolled,  to  the  Master  and  Fdlows  of  7Vim/y  college^ 
not  beneficially,  but  merely.as  trustees  for  the  incum- 
bent^ for  the  time  beings  of  this  rectory,  and  contain- 
ing no  reservation  of  any  interest  to  the  grantor,  or 
^hose  churning  under  him  {a) ;  unless  the  circumstance 

[a)  See  Stat9.£eo»2.  c.  36.  &1. 
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of  his  bang  himself  the  incttmbeiit  at  the  time  <tf  mak- 
ing the  grant  in  questioii  sbcmld  be  coDstrued  as  ope- 
rating sach  a  reservation  within  the  provision  of  the 
statute*    Bat  that  means  a  personal  reservation;  and 
cannot  apply  where  the  interest  reserved  is  merely  ioci* 
dental  to  the  grantor^s  situation  in  another  capacily. 
Nor  can  any  more  solid  objection  be  raised  from  the 
fiict  of  his  having  retained  the  deed  in  his  own  posses- 
sion.   The  interest  had  actually  passed  by  the  acts  <^ 
sealing  and  delivery.     If  he   had    cancelled  or  de- 
stroyed the  deedy  it  would  not  have  e£fected  the  actual 
transfer.    But,  were  it  otherwise,  the  question  could 
not  arise  upon  a  deed  enrdled,  the  Act  ^f  Enrolment 
having  put  the  instrument  itself  entirely  out  of  the 
power  and    controul    of  the  grantor.      In    Moss  v. 
Miles  {a%  which  was  a  case  on  the  Registry  Act,  Mr. 
J.  Lcmrenoe  is  represented  as  having  saidf  **  There  is 
no  doubt  that  if  an  estate  vest  in  a  person  by  deed^the 
cancelling  <^  the  deed,  though  it  may  create  a  dif- 
ficulty of  proving   the  title,  yet   cannot   devest  the 
estate ;"  and  Lord  Ettenborough^  in  the  same  cas^  re- 
fers to  Woodward  v.  Aston  (S),   as   determining  that 
point.    So  Boe  dem.  Lord  Berkeley  v.  The  JrcUnskop 
of  York{c)^  and  see  Leech  v.  Leech  (d). 


The  second  deedf  was  executed  and  ewoUed  in  liks 
manner  with  the  preceding;  but  the  gtaotof  did  not 
live  to  the  full  period  of  twelve  months  after  the  esi* 
ecution.  It  is,  therefore,  out  of  the  protection  of 
the  statute;  and,  taken  by  itself,  would  be  void  as 
to  the  mortgaged  premises.     But  the.  qoesdon  is, 


(a)  6  East,  lU. 

(b)  1  Ventr.  296. 

(c)  6Ea8t,86. 


(rf)  2  Cha.  Rep.  100.  See 
Sktysken    v.    Hunter^ 
ante  p«  40. 
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whether  it  must  not  be  takea  to  be  so  connected  with 
the  willy  in  which  it  is  subsequently  recited,  as  for  the 
same  constrneticHi  to  run  through  both,  that  construc- 
tion bang  a  general  intenti<»i  in  &Tour  of  the  college, 
the  property  assigned  by  the  deed  being  in  angtneiitft- 
tion  of  the  fiying  which  is  given  by  the  will  to  the 
coO^;  and  then,  the  proviso  in  the  statute  (a),  m. 
**  That  it  shall  not  extend  to  make  void  the  disposition 
of  any  lands,  8tc.  to  or  in  trust  for  either  c^  the  two 
umrersities,  or  any  of  the  colleges  within  the  same,'* 
will  apply  so  as  to  render  it  valid.  The  will  recites 
the  gift  as  complete ;  and  a  recital  in  a  will  that  the 
testator  has  done  what  he  has  omitted  f<MrmalIy  to  do^ 
wiQ  operate  to  supply  the  defect  of  his  former  dis- 
position. 
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Then,  as  to  the  will,  the  gift  of  the  advowson  is 
clearly  within  the  exception  of  the  statute,  a  gift  to  the 
feUowB  of  a  coll^  being  a  gift  to  the  college  itself  (&)» 
And  the  legacy  given  to  the  college  for  the  purpose  of 
enlaigmg  the  rectory-house,  is  efl^tual :  it  having 
been  decided  in  many  cases  (c),  that  such  a  bequest  is 
valid  to  the  extent  of  any  application  upon  land 
already  in  Mortmain.  As  to  the  £3000  originally 
given  by  the  will,  there  cannot  therefore  exist  the 
smallest  doubt,  any  more  than  with  r^ard  to  the  le- 
gacies of  £  100  to  the  testator's  successors  in  theliv^ 
ings  of  OiUing  and  OmdUJcirk^  those  legacies  being 
merely  pecunitfy. 


(a)  Sect.  4. 

(S)  Attorney  General  v. 

Taneredf  Amb.  S51.    Bridg- 

t'8Di]ke'8Char.U8es,40S. 

{c)    Glubb  v«   Mome^" 


General^  Amb«  873;  and 
Attorney-General  v.  Par^ 
sons,  8  Ves.  186,  where  the 
cases  on  this  subject  are  col- 
lected. 
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Hart,  Leach,  and  Healdjfor  the  Defendant 

The  Court  can  pay  no  attention  to  the  views 
which  actuated  the  grantor,  nor  to  the  qaefr- 
tion  wheth^  hia  object  was,  or  was  not,  a 
meritorious  object.  The  single  question  is,  Whe- 
ther the  dispositions  he  has  made  are  accatd- 
ing  to  law;  in  other  words,  whether  the  institu- 
tions which  he  had  in  his  contemplation  can  be 
supported.  :    . 

The  objection  to  the  first  deed  is,  that  it  is  not  exr 
ecuted  in  compliance  with  the  j^equisites  of  the  Act. 
Has  the  grantor  made  his  gift  to  take  effect  in  posses* 
sion,  '<  without  any  reservation,  trust,  condition,  or  li- 
mitation whatever,  for  the  benefit  of  the  donor,  or  of 
any  person  or  persons  claiming  under  him  V  If  he 
has  not  dcme  this,  the  gift  is  absolutely  void ;  and,  in 
order  to  establish  it,  it  is  incumbent  on  those  cUming 
under  it,  to  shew  that  he  has  actually,  and  bondjtde, 
done  that  which  the  legislature  has  laid  down  as  essen* 
tial  to  the  validity  of  such  a  gift.  But  then  it  is  at* 
tempted  to  cure  this  defect,  by  saying  that  the  gift  is  in 
favour  of  a  college,  and  therefore  within  the  exertion 
of  the  fourth  section ;  and  upon  this  the  question 
arises.  To  whose  benefit  is  the  property  actually  given  ? 
If  the  college  are  the  beneficial  devisees,  we  will  ad- 
mit that  the  question  is  at  an  end,  because  the  college 
is  within  the  exception*;  and,  (having  obtained  the 
King^s  licence,)  is  therefore  competent  to  take.  But 
this  is  not  the  case.  The  college  are  merely  trustees, 
and  the  beneficial  interest  is  limited  to  a  particular 
charitable  use.  The  gift,  therefore,  falls  to  the  ground^ 
as  already  stated,  because  the  requisites  of  the  Act 
have  not  been  fulfilled.    The  policy  of  the  law  is,  to 
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discoorage  what  the  statute  calls  improvident  aliena- 
tioDs»  and,  with  this  object,  it  provides  that  the  grantor 
shall  absoiately  divest  himself  of  all  interest  whatever  in 
the  sabject  of  his  donation.  The  grantor,  in  the  pre- 
sent instance^  did  nothing  like  this;  he  did  not  deliver 
the  deeds  hat  k^t  it  in  his  own  possession.  In  that  deed, 
his  own  description  of  himself  b  as  rector  of  Gilling 
Eastf  and  the  gift  is  to  the  college,  as  trustees  for  the 
rector  of  GtUing  East.  Can  it  be  said,  then,  that, 
either  immediately  on  the  executicm  of  the  deed,  or 
ever  at  any  time  in  the  whole  course  of  his  life,  he 
psited  with  the  property  purporting  to  be  transferred 
by  it  ?  His  retiuning  the  deed  is  evidence  of  his  in- 
tention to  elude  the  statute^  this  case  being  entirely 
different  from  those  in  which  the  mere  execution  of  the 
deed  having  altered  the  possession  of  the  property,  its 
bong  retained  by  the  grantor,  and  even  afterwards 
cancdled,  has  been  held  not  to  affect  the  transaction. 
Under  the  circumstances  of  this  case,  the  Act  of  En- 
rolment twelve  months  before  the  death  of  the 
grantor,  is  nothing  to  the  purpose.  If  this  could  be 
supported,  there  would  be  no  no  use  in  the  Statute  of 
Mortmain^  which  might  be  evaded  upon  every  oc- 
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With  r^ard  to  the  gift  of  the  furniture,  being  of 
personal  property,  if  it  stood  alone  it  could  not  be 
inpeached ;  but,  as  it  now  stands,  it  is  incorporated 
with  the  former  grant,  and  must  fall  to  the  ground  to- 
gether with  it.  It  is  to  be  enjoyed  with  the  house ; 
the  rector  <^  Gilling  is  to  have  the  use  of  it  only  as 
niident  there.  Yet  a  gift  of  personal  property  to  a 
^rporation  sole  cannot  pass  to  the  successors;  it  vests 
aUohitely  in  the  first  taker.  In  this  instance  the 
gnntor  is  himself  the  first  taker,  so  that  it  is  a  gift 
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merely  in  trust  for  himself^  and  passes,  at  his  death,  ta 
his  executor* 

Then,  as  to  the  second  deed,  it  is  admitted  that, 
taken  by  itself  it  would  be  void  ;  but  it  is  said  to  be 
established,  and  made  available,  by  the  will  whick  i^ 
cites  and  follows  it.  But,  suppose  it  were  the  case  in 
iact,  as  they  contend  it  must  be  inferred  to  bate 
bcfen,  that  the  disposition  by  the  will  was  made  pre- 
vious to,  or  was  indhoate  at  the  time  of,  the  execotkni 
of  the  deed,  this  would  have  made  no  difference  in  the 
case;  for  the  will  is  an  instrument,  whatever  itsdat^ 
which  .can  have  no  effect  till  the  death  of  the  testator. 
Consequently,  the  object  for  which,  according  to  this 
supposition,  the  property  on  mortgage  was  to  be  ap- 
plied did  not  exist.  It  falls  to  the  ground  altogether; 
and,  although  the  late  cases  have  decided  thaty  ^re 
a  ^neral  charitable  intent  is  manifested,  although  not 
sufficiently  specified,  the  Court  will  effectuate  that  in- 
tent (a),  yet,  where  there  is  a  particular  purpose,  and 
that  purpose  foils  altogether,  the  Court  cannot  substi- 
tute any  other. 

As  to  the  devise  of  the  advowson,  no  decree  can  be 
made  respecting  it,  the  heir  at  law  not  being  before 
the  Court ;  but,  being  expressly  given  to  the  coll^ 
we  apprehend  that  this  devise  must  be  considered  as 
valid ;  and,  if  they  had  been  the  owners  of  the  adyow- 
son  at  the  time  of  the  execution  of  the  deed,  being 
cestuis  que  trust  as  well  as  trustees,  it  might  have  been 
fttrly  enough  contended  that  the  exception  would 
operate  in  their  fiivour  so  as  to  give  them  the  ben^cial 
interest  in  what  it  was  attempted  to  pass  by  ibe  dead. 
But  this  was  not  the  case;  and  the  accidental' cifcum- 


(a)  See  the  case  ofMith  v.  Farmer;  ante,  p.  65. 
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ikafice  of  their  afterwards  acquiring  the  advowson^ 
canoot  alter  their  aituation  with  respect  to  the  oper»* 
tioo  of  that  prcrioos  utttniment* 

At  matters  then  stoody  the  rector  of  GilUng  bad  na 
neeeMary  connecdon  whatever  with  the  Master  iind 
Fdlows  of  IVimhf  College*  Nay,  the  grantor  hinn 
td^  who  was  the  rector  for  the  time  being,  does  not 
appear  to  have  bad  any  connection  with  that  society. 
The  aigomenty  if  to  be  maintained  at  all,  would 
Ud  equaUy  good  in  case  any  other  person^  and 
not  the  testator,  had  been  the  grantor.  Suppose 
Mr.  Pigcit  to  have  given  the  property  by  deed,  and 
tboi  died^  and  that  the  collqje,  having  no  interest  in 
the  sdfowson  at  the  time  of  his  death,  had  taken  by 
gnat  of  some  other  person,  being  the  patron,  at  a  sub* 
Nqoeat  period;  could  this  possibly  have  been  con* 
tended  to  make  the  prior  gift  valid  ?  Suppose  Trinity 
CoOege  to  have  purehaud  the  advowson  for  the  pur- 
pneof  giring  eflRsct  to  the  deed ;  would  that  purpose 
faiT8  been  answered  by  thdr  so  doing  ? 

Sir  S.  Eomilbfi  in  reply. 

The  deed  of  My^  1811,  was  executed  strictly  ac- 
condiflg  to  the  provisions  of  the  statute.  The  personal 
^^tttteb  passed  by  it  of  course,  for  to  them  the  statute 
^  not  apply.  With  respect  to  the  leasehold  me». 
*uge^  the  Act  requires  immediate  possession  and  de- 
livery. 

It  has  been  said  that  the  Coll^  had  no  intimation 
^  the  grant,  but  that  is  unsupported  in  fiict :  the  An- 
swer only  alleges  that  the  deed  was  retained  by  the 
gnmtcr  in  his  own  possession.  And  it  appears  also 
^  it  was  executed  in  concert  with  Mr.  Hailstone^ 
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one  of  the  fellows  of  the  college ;  but  whether  it  was 
or  not  does  not  signify,  for  v  the  enrolment,  which  waa 
made  within  six  months  after  the  ^execution  of  the  deed, 
according  to  the  express  direction  of  the  statute,  af- 
forded sufficient  notoriety ;  and  there  could  be  no  ac- 
tual delivery  of  possession,  owing  to  the  grantor  be- 
ing himself  the  rector  for  the  time  being. 

Neither  does  this  circumstance,  of  the  gnntor  be- 
ing rector,  at  all  affect  the  validity  of  the  grant,  as 
causing  a  reservation  of  interest  within  the  meaning 
of  the  statute.  Is  there  any  thing  in  that  statute  to 
prohibit  a  rector  from  endowing  his  own  rectory?  The 
meaning  of  the  Act  is  only  that  the  deed  shall  boni 
^fide  take  effect  immediately ;  and  the  present  deed  does 
so  take  effect*  From  the  moment  of  its  execution  be 
retains  possession,  not  by  virtue  of  his  former  titki  but 
as  rector  of  t^e  parish  of  GiUing^  under  his  own  grant. 
As  such  rector,  he  has  no  power  to  revoke  that  grant; 
and  the  enrolment,  by  rendering  it  a  public  act,  bas 
efiectually  placed  it  out  of  his  reach  in  his  former  ca- 
paci^.  No  doubt  he  is  entitled  to  the  use  of  the  pro- 
perty during  the  period  of  his  incumbency :  but  this  is 
as  incumbent ;  it  is  by  virtue  of  the  grant  itself,  and 
not  by  virtue  of  any  reservation  out  of  it. 

As  to  the  next  deed,  we  admit  that,  standing  aloney 
it  cannot  be  supported  under  the  statute,  because  not 
executed  till  within  a  year  before  the  death  of  the 
grantor.  The  only  view  in  which  it  can  be  taken  to 
have  effect,  is,  by  considering  the  advowson  as  already 
^ven,  and  this  provision  as  an  augmentation.  Tbere 
can  be  no  question  about  the  validity  of  the  gift  of  the 
advowson,  under  the  exception  in  the  Act  in  fiivour  of 
the  universities.  Now  it  is  evident  by  the  will,  that 
the  testator  himself  considered  the  gift  cS  the  advow- 
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90D  as  with  relation  to  both  the  deeds.  He  recites  that 
he  bad,  by  deed  of  gift,  given  all  his  furniture,  &c.  at 
York  bouse  and  at  Oswatdiirk^  <<  so  that  Gitttng  rec- 
tory-house would  be  completely  furnished  and  ready 
for  erery  successor/'  But  there  is  nothing  of  this  in 
the  deed  <tf  My,  1811.  So  also,  in  the  deed  of,  Oc- 
tober  following^  he  has  said  nothing  about  the  building 
of  the  two  rooms  at  the  rectory-house ;  but  in  his  will 
be  recites  that  deed  as  if  he  had  thereby  directed  the 
bterest  of  the  £6000  to  be  laid  out  for  thaA  purpose. 
The  £9000,  which  was  in  fact  given  by  that  deed^  was 
on  mortgf^ ;  and,  therefore,  If  it  stood  alone,  not  to 
be  rapported  because  given  within  tlie  period  pre- 
scribed by  the  statute.  But,  the  gift  being  thus  re- 
cognized, and  its  olgcct  denoted  by  the  will,  it  must  be 
taken  as  if  actually  made  by  the  will;  consequently, 
subsequent  to  the  gift  of  the  advowson,  and  in  aug- 
mentation of  it :  and,  even  if  there  were  any  thing  to 
prevent  the  money  from  being  applied  to  the  purpose 
directed,  that  is,  to  the  building  the  two  rooms  on  the 
soath  side  of  the  rectory-house,  yet  the  gift  would 
be,  nevertheless,  eflPectual,  as  a  residuary  bequest  to  the 
college  for  the  benefit  of  the  rector. 
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7%e  Master  (fthe  Rolls.  Mar.  18^  1816« 

The  questions  in  this  cause  arise  out  of  two  deeds 
and  a  will,  executed  by  Mr.  Pigtat^  the  late  rector  of 
GfJSi/tg  Easi»  By  the  first  of  the  deeds,  he  has  as- 
agned  certain  leasehold  premises,  and  the  fiimiture, 
tic.  in  two  houses,  to  the  Master  and  Fellows  of 
Trinity  CoUegej  Cambridge,  upon  trust  to  permit  the 
lector  of  GiUingy  for  the  time  being,  to  occupy  the 
premises,  and  enjoy  the  use  of  the  furniture,  so  long 
as  he  shall  remain  rector.  By  the  second  deed,  he  has 
assigned  to  the  said  Master  and  Fellows,  mortgages  to 
the  amount  of  .£3000,  upon  trust  to  permit  the  same 
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rector  of  GiUing  to  receive  the  interest  of  &b  monqr 
so  long  as  it  shall  remain  on  the$e  mortgages;  and 
after  it  shall  have  been  called  in  and  invested  on  ath« 
secorities. 

By  his  will  he  gives  the  advowson  of  the  re6tory  of 
GiUing  to  the  said  Master  and  Fdlows  absc^tdy; 
then/reciting  that  he  had,  by  deed  of  gift,  given  to  the 
said  society  in  trust  the  sum  of  4S6000,  directs  the  inte* 
rest  of  that  snni  to  be  applied,  in  the  first  places  in  build- 
ing  an  addition  to.  the  rectory*housei  and  afterwards  to 
the  use  of  the  incumbent  for  the  time  being ;  and,  ladji 
noticing  that  he  had  as  yet  only  transferred  £SQOOo{ 
that  £6000f  gives  the  remaining  jfiSOOOi  in  case  he 
should  die  before  it  is  transferred,  to  the  said  Master 
and  Fellowg,  upon  the  trusts  of  the  former  j^SOOO. 

The  first  deed  was  duly  executed  and  enrolled,  ac- 
cording to  the  requisitions  of  the  statute  kS  Mip^^ 
and  the  execution  took  place  more  than  a  twelTemon^ 
hesSore  ibe  testator's  death*  The  second  was  also 
executed  and  enrolled ;  but  the  testator  did  not 
live  to  the  full  period  of  a  twelvemonth  after  its  ei« 
ecution. 

Upon  the  first,  the  only  question  is,  Whether  the 
gift  be  affected  by  the  circumstance  that  the  grairtor, 
as  being  himself  rector  of  GilUngf  derived  a  benefit 
fir<mi  his  own  grant ;  and  it  is  said  that,  according  to 
the  true  import  and  constructipn  o£  the  statute  of 
Mortmain,  the  grantor  must  part  absolutely  with  the 
sulgect  of  his'  donation,  "  immediately  from  the  mak- 
ing thereof'*  without  any  benefit  or  reservation  what- 
ever. Now,  in  answer  to  thi^,  it  is  observable^  that  the 
grant  itself  does  not  contain  any  reservation^  that  the 
gift  does  take  ^Eect  immediately  in  possession ;  that 
there  is  no  power  of  revocauon,  no  trust,  express  or 
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implied,   from  which  the  grantor,  in  bis  individual 
capacity,  can  derive  any  benefit ;  and,  although  it  is 
said  that,  on  the  &ce  of  the  deed,  the  grantor  is  rec^ 
tor,  and  his  gift  is  a  gift  for  the  benefit  of  the  rector, 
yet  it  must,  on  the  other  hand,  be  acknowledged  that 
this  is  a  case  for  which  the  statute  makes  no  provision; 
which  is  entirely  out  of  its  contemplation ;   that  the 
gift  itself  is  absolute  and  irrevocable ;  the  benefit  which 
the  grantor  enjoys  under  it  only  accidental;  his  en- 
joyment of  the  property  no  longer  an  enjoyment  as 
owner,  but  as  attached  to  the  situation  in  which  he 
happens  to  be  placed.    The  moment  he  quits  that  si- 
tnation,  he  loses  all  enjoyment  of  the  property,  and 
that  may  be  by  circumstances  over  which  he  has  no 
manner  of  controul ;  by  deprivation,  or  appointment  to 
a  higher  benefice,  perhaps  at  the  moment  when  he 
had  executed  the  instrument    The  legislature  had  no 
intention  or  thought  of  precluding  this  sort  of  ind- 
dental  advantage ;  and  to  construe  the  statute  other-^ 
wise  would  be  to  prohibit  a  rector  from  bestowing  any 
endowment  on  his  own  living.    Then,  with  regard  to 
the  furniture  and  other  personal  chattels,  it  is  said 
that  the  limitation  is  void  at  law ;  or,  in  other  words, 
that  the  benefit  cannot  be  taken  by  the  successor,  but 
mint  v^t  absolutely  in  the  rector,  and  pass  to  his  ex- 
ecntOTB.    But  it  is  not  recollected  that  this  is  a  trust ; 
that  the  ^tire  l^[al  interest  passes  to  the  college  : 
there  is  uq  objection  to  the  legal  interest  so  passing, 
and  I  know  of  no  objection  to  the  college  taking,  Bub«- 
ject  to  such  a  trust. 
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Upon  the  second  deed,  it  is  not  disputed  that  the  death 
of  the  grantor  within  the  twelvemonth  must  invalidate 
it,  unless  it  can  be  set  up  again  by  the  operation  of  the 
viU;  and,  in  order  to  support  this  view  of  its,  efiect, 
^  k  contended  that,  the  will  having  given  the  advow*- 
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son  of  this  rectory  to  Trinity  College,  the  deed  assign* 
ing  property  in  augmentation  of  that  advowson  is,  in 
fact,  a  deed  for  the  benefit  of  the  college,  and  therefore 
within  the  exception  of  the  statute.  But  it  seems  to 
me  impossible  to  connect'  together  the  will  and  the 
deed,  so  as  to  make  the  one  operate  upon  the  other, 
by  way  of  relation.  Th^  must  be  taken  as  thqr  stand, 
singly;  and  then  the  deed,  being  a  gift  not  benefidally 
to  the  college,  but  to  the  college  in  trust  for  another 
object,  which  is  not  within  the  exception  of  the  star 
tute,  it  must  necessarily  fall  to  the  ground,  by  the  cir- 
cumstance of  the  grantor  not  haying  lived  to  the  com- 
pletion of  the  period  assigned  by  the  statute  for  giving 
full  effect  to  such  a  donation. 


Then,  as  to  the  will,  it  is  contended  that  the  whole 
£6000  is  given ;  viz.  the  <£dOOO  on  mortgage,  by  vi^ 
tue  of  the  recital  of  the  prior  intended  grant,  and  the 
other  £S0O0  by  direct  disposition.    It  is  said,  the  testa- 
tor has  sufficiently  indicated  his  intention  that  the  whole 
^6000  should  so  pass;  and  that,  being  for  a  charitable 
purpose,  the  Court  will  give  effect  to  that  intention. 
But  we  must  examine  the  will  as  to  this,  in  order  to 
see  how  the  testator^  himself  understood  it.    He  did 
not  consider,  in  making  this  will,  that  he  was  thereby 
giving  the  sum  in  question :  on  the  contrary,  he  ap- 
prehends that  he   has  already  given  it,  and  be  has 
given  it,  though  by  a  grant,  which,  by  the  operation  of 
law,   has   become  invalid.    There  is  no  mistake  or 
misapprehension  in  this.     The  point  does  not  arise 
upon  which  the  Court,  in  other  cases,  have  construed 
a  recital  in  a  will  as  equivalent  to  an  express  gift.    He 
recites  that  he  has  given  by  a  certain  deed.     He  had 
so  given ;  and  the  failure  of  the  gift  is  not  from  any  de- 
fect in  the  frame  or  execution  of  that  instrument,  but 
arises  from  an  event  wholly  uncomicct^  with  it,  and 
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over  which  he  had  no  controul, — the  death  of  the 
graotor  within  the  time  prescribed  by  law  for  giving 
effect  to  it.  The  will,  therefore,  is  good,  as  a  gift  of 
the  £3000  originally  bestowed  by  it ;  bat  it  has  no  ef* 
feet  upon  the  former  gift,  which  must  fail  for  the  rea- 
sons before  given. 
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One  more  objection  requires  to  be  .noticed,  which  U^ 
not  to  the  gift  itself,  but  to  the  purpose  for  which  it  is 
to  be  applied;  viz.  the  bnilditig  two  additional  rooms 
to  the  rectory*house.  But  it  is  clear,  on  the  authority 
of  the  cases,  that  such  a  purpose  is  consistent  with  law, 
no  additional  land  being  to  be  put  into  mortmain ; 
and  it  was  accordingly  so  decided  in  the  case  of  the 
Attotney-General  v.  Parsons  (a),  where,  though  the 
beqbest  was  equivocal,  be6iuse  it  mi^t  have  signified 
an  addition  to  the  land  as  well  as  to  the  buildings 
already  erected ;  yet  the  Court  held  that,  so  &r  as  it 
applied  to  the  latter  object  merely,  it  was  effectual. 
Here  there  is  no  allegation  that  the  buildings  are  to  be 
erected  on  any  land  but  that  already  devised  to  the 


The  following  is  the  substance  of  the  Minutes  of  De- 
cree, as  settled  by  the  counsel  on  each  side : 

^  Declare^  that  the  deed  or  indenture  of  the  1 5th 
^  M^9  1811,  is  a  good  and  valid  grant  of  the  pre- 
mises thereby  granted  and  assigned ;  and  that,  under 
and  by  virtue  thereof  the  Relators  and  Plaintiffs  are 
entitled  to  the  dwelling-house,  garden,  and  premises, 
lately  occupied  by  John  Pigott^  the  grantor,  and  also 
to  all  and  singular  the  household  goods,  furniture^  &c. 


(a)  8  Ves.  186. 


346 


CASES -IN  CHANCERY. 


18ia 


Attosvw* 


in  and  about  the  dwelling-houses  and  premises  of  bim 
the  said  John  Pigottf  at  Osixddkirk^  imd  in  the  Min- 
ater-yard  at  York ;  and  that  the  said  Relators  and 
Flaintiffi  are  also  entided,  under  and  by  virtue  of  the 
will  of  the  said  John  PigoUi  to  a  legacy  or  sum  of 
jfiSOOO.  And  let  the  Information  and  Bil^  so  far  as  it 
seeks  to  establish  the  Indenture  dated  the  4<A  of 
OciobiTf  181 19  stand  dismissed  out  of  this  Court, 
without  costs."— Possession  of  the  prebendal-boase, 
garden,  and  premises,  in  the  Minster-yard  at  Yorif 
and  of  all  the  household  goods  and  furniture^  &c.  in 
the  two  houses,  to  be  delivered  up  to  the  said  Rela- 
tors and  Plainti£GBy  together  with  the  deeds  and  writ- 
ings relating  thereto*  and  to  all  the  premises  granted 
end  assigned  fagr  the  Indenture  of  the  IBih  of  Ju^jfi 
1811.— All  title-deeds,  documents,  evidences,  and 
writings  rdbting  to  the  advowaon  of  the  rectory  of 
GtUingf  which,  in  pursuance  of  an  order,  dated  the 
9a  of  J%,  1814,  were  deposited  in  the  Master's 
office^  to  be  delivered  to  the  Relators  and  Fiaiotiffii 
the  Master  and  FeUowa  of  Trwiijf  Colkge,  Caor 
bridge.  <«  And  let  the  Defendant,  out  of  the  assets  of 
the  said  testator,  pay  to  the  said  Relatof  s  and  Plain- 
ti&,  the  said  legacy  of  jfiSOOO,  with  interest  at  £4  per 
ceffi.  ficom  ihe  end  pf  we  year  after  the  death  of  tb 
said  testator." 
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NORWAY  t;.  ROWE.  AprU  9. 

THIS  Case,  the  aiaterial  facts  of  wbicb,  previont     The  Bfll,  te* 
to  the  geaeral  esoceptioQ  taken  by  the  Defend-  quired  the  De- 
aits  to  the  Maater^s  Report  of  Impertinence^  are  de*  fendant  to  set 
tttledy  anUf  p.  1 35,  now  came  before  the  Court  upon  f^^^  ^n  ac- 
thit  ooeption.  '  <^^t  of  all 

and  every  the 

Tie  main  part  of  the  Answer  reported  impertinent  q^^^«  of 
was  the  first  schedule,  coropriang  84$1  folios,  wherein  °®^  ""^  ™- 
were  set  forth,  as  it  appeared,  all  the  particular  items  "f^  ^."f :  *^ 
afewy  tradeaman^s  bUl;  the  Phuntifib  aUeging  that  frJ^JJJ^ 
Ae  Defendants  were  called  upon  to  set  out  the  total  ^j^^  ^      ^ 
aooont  of  each  bill  onlv. 

spectively  rais- 
The  material  passages  in  the  Bill,  calling  for  these  ^d,  &c.  and 
•ccoonts,  were  the  following :—  when,  Ac.  and 

the  full  value 
thereof,  and  of 
€*0T  pirticular,  and  how  he  computes,  the  same }  and  when,  and  to  whom, 
and  far  what  he  has  sold  and  disposed  of  the  same,  or  so  much  thereof,  as, 
&c. ;  aod  wbere^  and  in  whose  custody  or  power  the  resadue  thereof  remaining 
losold  now  is,  and  the  costs  and  expen^  of  workbg  the  mines,  and  the 
dear  profits  made  thereby,  and  how  he  computes  the  profits.  A  schedule 
to  the  Answer,  setting  forth  a  transcript  of  all  the  items  in  tradesmen's 
^  &c  was  held  impertinent ;  a^d  the  Master  having  reported  the  whole 
^  the  schedule  impertinent,  without  distinction  of  the  particular  items,  ex- 
ceptions to  that  report  were  over-ruled. 

An  Answer  to  a  Bill  for  an  account,  setting  out  particulars  in  detan, 
^'tltoMgh  in  some  sense  to  be  called  pertinent,  yet,  if  manifestly  not  called 
^by  the  nature  of  the  ca^e,  may  be  held  impertinent,  as  being  vexatious 
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<<  That  the  said  Joshua  IRxme  has  ever  since  been  in 
possession  of  the  said  several  mines  and  premises,  and 
has  work^  the  same,  and  has  employed  therdn  the 
materials  and  machineiy,  and  effects  so  purchased  of 
the  said  John  AmUr  Hatdey^  and  of  the  several  other 
joint  adventurers  in  the  said  mining  concern ;  and  has 
raised  or  gotten  therefrom  divers  large  quatitities  of 
tin»  tin  ore^  copper,  copper  ore,  lead,  lead  ore,  and 
other  metals  and  minerals,  which  have  been  sold  and 
disposed  of  by  him,  or  that  a  very  great  profit  bath 
arisen  and  been  made  from  the  working  of  the  said 
mines;  but  he,  the  said  Joshua  Rofwe^  has  never  ac- 
counted to  PIaintii&,  or  any  of  them,  or  such  said  joint 
adventurers  aforesaid,  for  the  produce  of  the  several 
mines,  or  for  the  profits  made  thereby,  since  the  time 
of  the  death  of  the  said  John  Ander  Hanley ;  but,  on 
the  contrary  thereof  had  refosed  to  come  to  any  such 
account. 


^  That,  upon  being  informed  of  the  aforesaid  con- 
duct of  the  said  Joshua  Bawe^  Plaintiffs  applied  to, 
and  remonstrated  with  him  thereon,  insisting  on  their 
rights  and  claims,  in  respect  of  the  aforesaid  shares  in 
the  said  mines  or  mining  concern ;  and  that,  being  in- 
titled,  as  before-mentioned,  they  have  frequently,  and 
in  a  friendly  manner,  applied  to  the  said  Joshua  Bxmy 
and  requested  him  to  come  to  a  fair  and  just  account  for 
and  in  respect  of  all  and  singular  the  quantities  of  tin, 
tin  ore,  copper,  copper  ore,  lead,  lead  ore,  and  other 
metals  and  minerals,  which,  subsequent  to  the  death  of 
the  said  John  Ander  HanUy^  have  been  dug  ^^ 
raised  from  the  aforesaid  mines,  and  which  have  been 
possessed  or  received,  and  sold  and  disposed  of,  by  the 
said  Joshua  Bame^  or  by  his  order,  or  on  his  account, 
and  for  the  full  value  and  produce  thereof/  and  to  p«y 
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to  Plftinti&  respectively,  their  &ir  shares  and  propor- 
tioDs  of  sach  produce,  after  all  proper  allowances  and 

cxpencos."  •  • 

Tbe  bill  then  charged,  **  that  the  profits  which,  dur- 
ing that  time,  have  been  made  by  the  said  Joshua  Bo/we 
in  working  the  said  mines,  have  been  to  a  very  great 
unoant;  and  that  the  expences  of  working  the  same 
haie  been  very  inconsiderable,  the  said  mine  called 
Qnat  CrmniSf  which  has  been  principally  worked  by 
bim,  from  its  situation  wanting  little  or  no  machinery 
for  the  working  thereof  and  that  the  valine  of  the  ore 
nised  from  the  said  mine  by  the  said  Joskua  Bomoe  has 
upon  the  whole,  greatly  exceeded  the  expences  of 
vorkmg  the  same,  and  so  it  would  appear  if  the  said 
Joskua  Bowe  wonl^  set  forth  a  true  and  just  ac« 
oomit  rf  all  and  every  tbe  quantities  of  ore,  metals,  or 
minerals,  dug  or  taken  up  from  the  said  mines,  or  any. 
of  them,  from  the  time  of  the  decease  of  the  said  John 
Ader  HanUy^  or  by  him  the  said  Jo^iua  Bame^ 
or  bjr  any  person  or  persons  by  his  order,  or  for  hia 
Qse,  or  on  his  account,  distinguishing  from  which  of 
such  nunes  the  same  were  respectively  raised  and 
gotten,  and  when  in  particular,  and  the  full  and  true 
value  thereof,  and  of  every  part  thereof,  and  how  he 
compotes  such  value,  and  when,  and  to  whom,  and  for 
vhat,  he  has  sold  and  disposed  of  such  ore,  metals,  or 
lunerals,  or  so  much  thereof  as  has  hitherto  been  sold 
^  disposed  o^  and  where  and  in  whose  custody  and 
power  the  residue  thereof,  remaining  unsold,  now  is,  or 
remains;  and  also  if  he  would  set  forth  the  costs  and 
^tioes  of  working  and  carrying  on  the  business  of 
the  said  mines,  during  the  time  aforesaid,  and  the 
clear  profits  made  thereby,  and  how  he  makes  out 
^d  computes  such  profits;  but  which  he  refiises 
to  do." 
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The  bSll  proceeded  to  interrdgatef  ^*  Wheth^  the 
said  Joshua  Ronoe  had  not  received  and  gotten  from 
the  said  mines,  or  some  and  which  of  themf  divers 
large  or  some  and  what  quantities  c^  tin,  tin  ore^ 
copper,  c6pper  ore,  lead,  lead  ore,  and  .dther  metals 
and  minerals,  or  some  or  wfaidi  of  the  -said  sereral 
matters  and  things ;  and  whether  the  same  have  not 
been  sold  and  disposed  of  by  him,  and  what  is  beoane 
lihereof ;  and  whedier  very  great  or  some  and  wksit  pro- 
fits have  not  arisen  and  been  made  fiom  sudi  wotking 
of  the  said  mines ;  and  whedier  the  said  Defaadaot, 
Joshua  Bffwef  hath  ever  acoounted  with  Ploiatif^  or 
any  or  either  and  which  of  them,  for  the  produce  of 
snch  mines,  or  the  profits  made  thereby,  since  the  thoe 
he  hat  been  in  the  possession  and  managesaent  of  the 
said  mines*'' 

Therefore  requiring  ^  That  the  said  Defendant, 
JMua  jBmne,  may  set  ferth  a  true  and  just  aooount 
of  all  and  every  the  quantities  of  ore^  metala,  or 
mmerals,  dug  or  taken  up  from  the  said  miiM8»  or  any 
of  them,  firomthe  timeof  the  decease  of  the  said  John 
Amkr  Hanlty^  by  him  the  said  Defendant,  or  by 
any  person  or  pcxaona  by  his  order,  or  for  hia  nse^  or 
on  hii  aeoouBt,  distinguishing  from  which  of  such 
mines  the  same  were  reflectively  raised  and  got- 
ten, and  when  in  particular,  and  the  foil  and  true 
value  thereof,  and  ci  tferj  particular,  and  how  he 
eomputea  sudi  valuer  and  when  and  to  whom,  smd 
fof  what,  he  has  sold  and  disposed  of  eudi  ore^  me-> 
tals,  and  mmerals,  or  so  mudi  thereof  as  hath  hi- 
therto been  sold  and  disposed  of  as  aforesaid^  and 
where  and  in  whose  custody  or  power  the  residue 
thereof  remahung  unsold  now  is  or  remains;  and  that 
he  the  said  Defendant,  Joshua  JBowe,  may  also  set 
forth  the  costa  and  expences  of  working  and  cafxying 
on  the  business  of  the  mines  during  the  time  aforosaidy 


CASES  IN  CHANCERY.  SU 

and  die  dear  pro^  made  thereby^  and  how  he  makea         IS16. 
out  and  compatea  sach  profito/'  >^v^^ 

NOSWAT 

Sir  &  BomSfyi  Hartf  and  Perkhf,  in  support  of       Rows, 
the  exception. 

In  a  former  atage  of  tbeae  proceedings,  when  the 
answer  had  been  excepted  to  for  insnfficiencjr}  and 
iqported  saffident,  tlie  Viee^^JhanceOor  allowed  die 
esoeptioa  to  die  Master'a  Report  on  die  audiority 
of  die  cases  of  IMier  r.  HwaingJSdd  {a\  Fbtdder 
T.  Siuari  {b)f  and  odiers^  in  which  die  qnestioUi  how 
&r  a  Defendant  can  by  answer  refuse  to  answer  fhUy 
has  been  of  late  so  much  agitated.  His  Honor 
thought^  thaty  with  reference  to  what  has  fidlen 
from  the  Court  in  these  instances,  he  was  obliged  to 
consider  the  former  answer  of  this  Defendant,  declin- 
faig  to  aet  ont  die  accounts,  insuiBdent  He  has 
mice  set  ont  the  aeeounts  as  demanded;  arid  now 
Acy  complain  of  what  he  has  done^  insisting  that 
he  oii^fat  to  have  set  ont  the  gross  amount  only, 
and  not  the  particular  items.  On  the  odier  hand,  db6 
extreme  lei^gdi  to  whidi  these  accounts  woidd  necessa^ 
rOy  nm  ^nm  stated  by  the  Defendant  as  an  objection 
to  settii^  out  the  accounts  at  the  hearing  of  die  for^ 
mer  exceptions ;  and  it  is  not  a  little  hard  that  they 
ihoold  BOW  comjdain  of  that  which  they  then  persisted 
IB  demanding,  notwidiBtan^g  sudi  statement  There 
can  be  no  pretence  that  die  lull  does  not  Terbally  and 


(a)  llYes.28d«  and   B.    S2S.    Stratford  v. 

(&)  11  Yes.  296.  Shaw  v.  Hogan^  2  Ball  and  B.  164. 

Ckingy  ibid.  SOS.    R&we  ▼•  Agar  v.  Regent's  Canal  Com' 

Teed,  15  Ves.  374.    2)r«w  fany.  Cooper,  212,  but  par- 

V.  JDraD,  2  Yes.  and  B.  161.  ticularly,  SomerMU  ▼.  MaC" 

Leonard  ▼.  Leonard,  1  Bdl  %,  16  Yes.  S82. 
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Btrictly  require  the  Betting  out  tlie  accounts  as  th^ 
are  now  set  out,  and  the  only  quiestion  must  be 
whether  a  Defendant,  after  its  being  adjudged  by 
the  Court  that  he  shall  answer  fully,  is,  or  is  not, 
bound  to  state  all  that  the  Plaintiff  requires  him  to 
state. 


If  the  schedule  is  now  struck  out,  the  Answer  will  be 
again  insufficient.  If  the  mode  c^  setting  out  the  ac- 
count in  the  schedule  is  objected  to,  the  Master  ought 
not  therefore  to  have  reported  the  entire  schedule 
impertinent,  but  should  have  gone  through  it,  and 
framed  his  report,  with  reference  to  the  real  scope  of 
the  objection. 

IjtacK^  BeUf  Hame^  and  PepjfSf  ccmtr^ 

The  rule  is  settled  that  a  party  refusing  to  give  a 
full  discovery,  must  do  so  by  plea  or  demurrer,  not  by 
answer,  SomerviUe  v.  Mackay  {a).  The  object  of  the 
Defendant,  in  the  present  case,  is  merely  delay.  The 
question  is,  whether  he  could  hon&fide  believe  that  the 
information  he  has  now  thought  proper  to  give  was  no 
more  than  that  which  the  bill  seeks  to  have ;  whether 
y^it  could  have  imagined  that  the  Plainti£^  in  asking  for 
these  accounts,  wished  to  be  informed  of  the  amount 
and  particulars  of  every  item  iti  every  tradesman's  bill, 
and  the  name  of  every  labourer  from  time  to  time  em- 
ployed in  carrying  on  the  works.  The  Court  is  not  to 
be  made  the  instrument  of  so  great  an  oppression.  It  is 
undoubtedly  extremely  difficult,  so  to  shape  the  en- 
quiries made  in  a  bill  for  account,  as  to  get  at  all 
that  you  may  want,  and  at  the  same  time  to  guard 
against  the  Defendant  loading  his  answer  with  a  quan- 


(a)  16  Yes.  382. 
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tit;  of  saperfliiotts  matter,  if  he  chases  to  do  80»  undet* 
the  pretext  that  you  have  called  for  it.  But  here 
it  cannot  eren  be  pretended  that  thq  Bill  asks  for  SDch 
accounts  as  the  Defendant  has  pleased  to  set  oot  by  way 
of  schedule.  It  demands  only  the  costs  and  expences 
of  working  and  carrying  on  the  business  of  the  mines( 
and  the  dear  profits  made  thereby,  and  how  the  De* 
fendaat  makes  out  and  computes  such  profits.  Now^ 
the  term  **  costs  and  expences  **  is  clearly  understood 
to  mean^  not  all  the  items  of  an  account,  but  the  gene- 
ral results  of  stK^h  items. 


1816. 


NoawAT 

ti. 
Rows. 


Tlwn  this  schedule  is  attempted  to  be  justified  on  the 
ground  not  only  that  it  is  conformable  to  what  the 
Plaintiff  requires,  but  that  it  actually  is  not  more  than 
the  Plaintiff  requires,  by  his  Bill.  I^  therefi>re^  the 
Court  is  satisfied  that,  at  the  time  of  putting  in  his  ui^ 
swer,  the  Defiendant  knew  he  was  giving  more  than 
the  Plaintiff  wanted^  that  will  be  sufficient  to  mark  the 
scfaedale  as  impertinent. 


The  case  of  Jhager  v.  J6kn9&n{a)  was  different)' 
yet  a  great  deal  of  the  reasoning  upon  it  is  perfectly 
applicable.  The  schedulet  in  tliat  case^  while  it  con-r 
tained  a  greet  deal  of  unnecessary  matter»  omitted  tO' 
convey  any  informatioa  upon  that  which  was  iniact 
pally  soi^ht  l^  die  Bill.  There  also^  being  grossly 
iapertinent  in  a  part  which  could  ilot  be  conveniently 
separated  from  the  remainder,  the  Master  stated  the 
whole  schedule  to  be  impertinent;  and  the  Court  hekt 
thai  the  Master  was  perfectly  right,  and  ordered* 
that  the  Definidant  should  pay  the  odsU  of  the  ^ck 
cqition. 


(a)  4  Ves.  217. 
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Sir  S.  Rmitty  in  repl  j. 

The  Defendantt^  in  this  casCy  must  at  all  evnta 
be  acquitted  from  the  charge  of  oppKesriail.    The 
length  of  the  schedule  is  an  evil  which  the  Pkintiff 
has  voluntarily  brought  on  himself.    The  interR^»- 
toriesy  to  which  that  schedule  is  set  out  by  way  of  an- 
0wer»  formed  part  of  the  original  Bill ;  and  it  wbs  then 
objected  to  the  setting  out  of  those  acoountsi  aa  de- 
manded by  the  Bill,  that  they  would  extend  to  a  lengdi 
very  inconvenient     The  Plaintiff  would   not   be   sar 
.tisfied  with  this  objection;  and,  if  he  now  complains  of 
that  which  he  was  told  must  be  the  consequence  of  his 
insisting  on  a  complete  disclosure,  it  is  at  least  incnm- 
bent  on  him  to  let  us  know  distinctly  what  it  is  that  he 
seeks  of  us;  for,  if  I  had  to  prepare  the  Answer  to  this 
Bill,  now,  after  all  thb  discussion,  I  protest  that  I  should 
not  know  how  to  do  it,  so  as  to  satisfy  the  words  of  the 
interrogatory,  differently  from  the  manner  in  wbich  it 
is  done  already.     Besides,  thereia  no  Ibundation  tar  the 
charge  that  the  schedule  is  a  mere  transcript  of  the 
tradesmen's  bills.    In  fact,  it  is  a  transcript  of  tbe 
bode  of  expenditure  kept  at  the  mines.    After  what 
has  been  said  of  vexation  and  opfvession,  the  Coon 
will' pause  before  it  causes  greater  oppression  on  our 
side  than  any  that  can  be  complained  of  on  theirs,  if 
what  they  demand  be  no  less  than  that  we  are  to  go 
through  every  book  o{  accounts  kept  in  the  whole  pro* 
gress  <^  this  extensive  concern,  for  the  purpose  of  ab- 
stracting what  appears  to  us  to  be  material  to  the 
Plaintiff's  demand,  anjd  which,  when  abstracted,  may 
not  satisfy  him,  but  only  s^ljgect  us  to  the  trouble  and 
expence  of  further  exceptions. 
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Tie  Lord  CaAMC£Ux>B.  1816. 


^8  to  the  question  of  &ct,  whether  this  schedule  be  p, 

a  transcript  of  the  book  of  expenditure,  or  of  die         Bows* 
I»lls  of  tradesmen,  as  insisted  by  the  Plaintiff,  that 
may  in  some  measure  be  gues3ed  at  from  an  examiP 
nation  of  it. 

That  the  Defendant  had  preriously  put  in  an  An- 
swer which  was  excepted  to,  and  found  insoffident,  is 
nothing  at  all  to  the  purpose.    In  deciding  the  present 
qnesdcm,   I  shall  also  lay  aside  all  consideration  of 
what  was  the  Defendant's  intention  in  putting  in  this 
Answer.     I  know  the  di/Bculty  of  answering  properly 
to  BiDa  framed  as  is  ordinary  in  cases  of  account,  and 
must  obserre,  that  it  is  much  to  be  lamented  that  the 
schedule  to  be  affixed  to  Answers  are  not  always  sub- 
mitted to  oonnsd,   previously  to  the  Answers  being 
filed.    With  regard  to  the  Master's  having  reported 
the  wfaofe  impertinent,    I  conceive  the  reasoo  to  bc^ 
that  where  what  is  pertinitnt  is-  mixed  with  what  is 
considered  as  impertinent,   in   such   a  manner  as  it 
is  obvious  most  be  the  case  in  aa  Answer  of  this 
description,  it  is  impossible  for  the.  Master  to  un^ 
dertafe  to    separate  the  one  from  the  other.    The 
utmost   anxiety  and    jealou^  are    requisite   to    see 
that  Answers  do  not  contain  useless    «nd   irapertir- 
nent  matter;  and  it  is    an  important    part  of  the 
duty  of  the    Court   to  keep  a  watchful  eye  on  its 
records  in  this  respect.    In  the  case  of  an  executor 
called  upon   to   account  for  his  disbnrsemtots,  it  is 
fiurdy  not  necessary  that  he  should   set  out   evesj 
separate  item  |  and,    although  in  one   sense  it  may 
be  said,  that  such  an  exhibition  of  particulars  would 
2  As 


356 


1816. 


Norway 
Rows. 


CASES  IN  CHANCERY. 

be  pertinent,  yet  it  would  not  be  the  less  nngatorf  airf 
oppressive. 


April  10.  T%e  Lord  Chancellor.  I 

I  have  examined  the  schedule,  a^d  conversed  witEi  ' 
the  Master  on  the  subject  of  his  Report;  and  I  am  ' 
satisfied  that  the  Master  .was  ri^t  in  reporting  the  ! 
whole  impertinent,  supposing  him  to  be  right  in  saying  I 
Aat  any  part  is  impertinent^  The  whole  is  so  mixed 
together  as  not  to  be  capable  of  being  separated  by  him. 

The  difficulty  which  struck  me  most  forcibly  in  the 
eoncse  of  (he  argument  was  this ;  whether  a  Plaintifi' 
irho  pertinaciously  insists  on  a  full  disclosure  can  rea- 
sonably be  allowed  to  object  to  the  disclosure  made  in 
consequence  of  his  so  insisting ;  but^  whatever  weight 
might  be  allowed  to  this  difficulty  in  ordinasy  cases,  I 
cannotconceive  that  there  is  any  thing  to  justify  a  De- 
fendant in  setting  out  all  the.  items  of  a  tradesman's  bill, 
unless  they  are  specifically  called,  for  as  such.    The 
Bill  seda  an   account    of  expences^   not  the  mere 
amount  of  them ;  andan  answer  to  that  Bill,,  stating  the 
amount  only^  however  much  in  detail,  would  be  no 
compliance  with  the  requisition  (a)*    But  the  Court 
will  not  permit  such  a  schedule  as  this  is  represented 
to  be ;  and,  on  examining  the  schedule,   it  certainlj 
appears  to  be,.accovding  to  the  representation,  a  mere 
transcript  of  tradesmen's  bills.    If  it  is  not  this,  it  is 
something,  at  least,  tantamount  to  it  ^  I  have,  there- 
fore^ BO'  hesitation  in  agreeing  with  the  Master,  who 


(a)  Alsager  v.  Johtuan,  4  Ve8»  211. 
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vqxyrted  the  Answer  impertinent,  and,  consequently, 
must  o?er»rule  the  exception  (a). 


(a)  The  following  note  has  been  communicated  to  the 
Reporter,  by  Mr.  Simjpkinsan. 


1816. 


Norway 
,  Rowjt. 


FRENCH  i;.  JACKO. 

The  Bill  in  this  cause  was  filed  for  an  accounti  and  con* 
taiDed  the  following  interrogatory. 

"  Whether  any,  and  what  sum  of  money  was  due  from 
ibe  hoime  of  A.  to  the  house  of  B.,  and  how  they  make  out 
the  same,  Ac" 

The  Defendant  in  his  Answer  set  forth  a  long  schedule 
containing  an  account  of  all  dealings  and  transactions.  This 
Aoswer  the  Plamti£Bi  referred  for  impertinence,  and  the 
Matter  reported  it  impertinent.  The  Defendant  took  an  ex« 
ception  to  the  Master's  Report. 
Tke  LojiD  Chavcellor 

Held  the  Answer  clearly  impertinent,  and  therefore  over- 
mfed  the  exception,  saying  that  the  Defendant  ought  merely 
tohaye  answered  that  such  a  sum  of  money  was  due,  and 
that  it  was  due  upon  the  balance  of  an  account. 

Costs  beyond  the  deposit  were  given,  upon  the  ground  of 
the  exception  being  vexatious. 


Nm>.  1)  1811, 
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ftOLis.  SMITH  and  Others  w.  STREATFIELD  and 

March  m.  Others  (a). 

Bequest  to     npiHIS   was  an   application   by  petition  to  hare 
OLecutors  of        X    money  oat  of  Court,  and  depended  jxjpoa  the 
40001.  in  trust    construction  to  be  put  upon  the  following  clause  in  the 
to  pay  one-hidf  ^^  o(Elizabdb  Jtmey,  spinster, 
of  the  intef- 

^  ^^  h!?f  ^^  *^^®  ^  ^®  executors  of  this  my  will,  and  to 
V  A^'  ^^  executors  and  administrators,  the  sum  of  £4000| 
.  . ' .  ^^  to  be  laid  out  or  placed  in  some  of  the  goreiximent  se- 
**  and  as  their  ^"^^^  ^  ^^^  names,  in  tmst  that  the  inAemst  aris* 
lives  drop  and  ^8  therefrom  be  received  by  them,  and  equally  divided 
expire  I  direct  ^^^  P^^  every  half  year ;  one-half  of  the  interest  to  be 
that  the  prmci-  P^^^  ^  ™y  cousin  Sarah  Saunders^  wife  of  Mr.  JasejA 
pal  and  interest  Saunders  i  the  other  half  of  the  interest  to  be  i>aid  to 
be  reserved  and  my  cousin  JElimbeih  Smithy  wife  .of  Dr.  Hugh  Smith, 
equally  divided  during  the  term  of  their  natural  lives :  and,  as  tbeir 
among  their  lives  drop  and  expire,  I  direct  that  the  principal  and 
chfldren,  when  interest  be  i^eserved,  and  be  equally  divided  among 
they  shall  se-  ^heir  children,  when  they  shall  severally  attiun  the 
verally  attain  ^  ^^  twenty^one  yeare."  . 
twenty-one." 

r...  '      Sarah  Saunders  died  in  the  year  1815,  having  never 
out  issue.    The  •  , 

^^     .    .    .  had  any  child  or  children ;  Elizabeth  Smith  survived  ^. 

vests  in  the        ^^^  husband,  and  had  three  children,  all  of  whom  lived*  ^' 
children  of  i?.    ^  attain  twenty-one,  but  died  in  the  life-time  of  their 
on  their  seve-     mother;  two  of  them  intestate,  unmarried,  and  with- 
rally  attaining 
tweoty-one.  ,  ^ 

Inconvenient  co&sequeDces>  not  in  the  contemplation  of  the  testator,  at  the 
jtime  of  making  his  will^not  sufficient  to  authorue  a  variation  or  Interpobtion 
in  the  terms  of  a  bequest ;  where  those  terms  are  in  themselves  dear  and  in- 
teUigible. 

(a)  Ex  relatione*  \ 

\ 
I 
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%hA  ktne^  to  wb^m  «he  had  taken  iMit  admuMstratiaii ;         18% 

aod  the  third  haviUfl^  made  a  wili,  and  ilppoinladlui 

Widow  oeciitnx.        .  .  .     ^^ 

SXABATJrniLB* 

Elixabeth  Simihy  a^  administratrix  of  the  two  formeTf 
presented  her  petition,  dainiing  to  be  entitled,  to^ 
gether  with  the  widow  and  executrix  of  the  tbird,  to 
the  absolute  interest  in  the  entire  l^cy  of  £AOQOf 
which  had  been  paid  into  Courts  and  laid  out  nnderahe 
decree  in  the  cause. 

WQson^  for  the  Petition, 

Ckmtended  that,  although  Elizabeth  Smith,  as  \he 
surviving  l^tee  for  life,  could  only  claim  one 
moietjr  of  the  interest  of  the  fund,  yet  the  prin- 
cipal mnst  bdong  to  her  children,  as  there  were 
DO  childsen  of  Sarah  SaunderSf  the  odier  legatee 
for  life;  and  as  the  wiU  appeared,  to  give  the  re» 
venioQ  to  the  children  of  both  of  them  indis- 
crimiaately,  at  thdr  age  of  twenty-one ;  which  he 
observed,  according  to  the  cases  of  WhiAreadv.  Lord 
Su  John  (a),  Gilbert  v.  Baaman  (6),  and  the  antbo* 
rities  there  cited,  would  vest  in  all  the  children  of 
either  fiOnily,  hving  when  the  first  child  attained 
that  age. 

Troioer^  for  the  widow  and  executrix  of  the  son. 

Sir  Samuel  Romilfyf  for  the  representatives  of 
Strealfiddj  the  surviving  executor  under  the  will  of 
Elizabeth  Abney, 

Submitted  that  Mrs.  SmitVs  children  could    only 

(a)  10  Vcs.  151.  .  (4)  11  Ves.238. 
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liBld.        claim  a  moiety  of  the  ftind;  for  that  it  could  net 

^^^^^      ^  «QPP0«^9   the  testatrix  ooujd  bme  meant  tliat» 

^^  when  one  of  the  legatees  for  life  shoold  dfie,  leav- 

SraaATViBUD.  ing  children,  those  children  should  have  no  benefit  of 

the  rerenionary  bequest,  until  it  could  be  seen  wbai 

children  tbe  other  legatee  for  life  might  have^  which 

roust  be  the  consequence  of  the  construction  put  on  the 

clause  of. the  testatrix's  will  by  the  petitioner;    and 

he  contended  that  the  clause  ought  to  be  read  as  if  it 

)uid  expressed  that   the  shares   of  each   legatee  for 

life  should,  as  their  lives  dropt,  go  to  their  ie^)eptive 

phiidr^Uf 

ff^lsorif  in  reply, 

Observed  that  the  testatrix  did  not  give  any  be* 
nefit  to  the  children  immediately  upon  the  dropping 
of  the  life  interest ;  for  the  direction  was,  that, 
upon  B^ch  event,  **  the  principal  and  interest  be  re* 
served,  Sec"  'But,<  even  admitting  the  consequence 
put  by  Sir  Samuel  BamiUtf^  to  be  one  which  the  tes* 
Catrix  probably  might  not  have  wished,  such  a  con- 
sideration could  not  controul  the  effect  of  the  words 
she  had  used ;  and  with  respect  to  the  word  ^  res* 
pectively"  being  supplied  in  the  clause,  he  contended 
that  the  Court  could  not  insert  or  supply  any  thing  in 
a  will  unless  the  clause  were  otherwise  devoid  of  mean- 
ing or  contradictory,  •  and  cited  Lugar  v.  Harman  (a}, 
insisting  that  the  clause  in  the  present  case  was  per* 
fectly  intelligible  as  it  stood, 

7^  Master  of  the  Rolls 

Aerated  to  the  doctrine   that  inconvenient  con-* 
(a)  1  Cox.  250. 
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.teqiMDoeSy  wU<Ai  a  testator  might  not  have  oontem-       jMinySQ, 
plated,  coidd  aotcoiitroiil  a  bequest  where  the  words       viSS^^L/ 
vsed  were  dear;  bat  intonated  that,  in  the  present        Smith 
case^  it  nugbt  be  doubted  whether  the  wohl  ^  respec-  «• 

thdy,"  thongfa  not  cxprened,  was  not  virtodly  to  be  STEBATriBLn. 
firand  in  the  clause :  and  took  time  to  consider. 

Oq  the  petition  day  aftar  Easter  Term,  his  Honor 
dedared  his  opinion  that  the  children  qf  EKxabeik 
Ssmtk  wefe  entitled  to  the  reversion  of  the  whole 
fimd ;  and  therefore  made  an  order  according  to  the 
prayer  of  the  petition. 


BODDY  and  Others  v.  KENT  and  Others.  March  8—5. 

THE  Plaintiffs,  who  were  four  in  number,  credi*      Order  to  dis- 
tors  of  FeckeU  and  Balph^  daimed  a  dividend  miss  for  want 
pf  five  shillings  in   the   pound  on  their  respective  of  prosecution, 
debts,  as  payable  under  a  composition-deed,  to  which  after  an  abate- 
thcy,  the   Plaintiffs,  jointly  with  several  other  ere-  "^^^^l^ 

ditors,  were  parties.    None  of  those  other  creditors  "^^'"•'»'* 

J  .        *  •  ,   ,    «.«  ,. ,  toberegardcd 

were  made  parUes  lo  the  smt ;  and  the  Bill  did  not  pray         nulBtv.— 

relief  on  behalf  of  the  creditors  in  general,  but  only  an  c^ngequently 

account  and  paynaent  to  the  Plaintiffs.  \i^  ^^rder  miut 

be  discharged 

After  the  Bill  was  filed,  but  before  any  answer  before  the 
came  in,  BiuseU^  one  of  the  Plaintiffs,  died,  notwith-  Plaintiff  can  ob- 
itanding  which  the  remaining  Plaintiffi,  without  reviv-  tarn  an  order  to 

revive  the  suit. 

On  Bill  by  some  creditors,  in  respect  of  their  several  demandsy  but  not  on 
behalf  of  all  the  creditors;  quare^  Whether  the  death  of  one  of  the  Plaintiib 
<:«aei  an  abatement. 
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niG,        iag  the  suiu  threatened  tbe  DofendaUti^  the  tniateei 
^'^^>^'^      vnder  the  deed  of  eompo4itipii»  with  an  attadunent  fat 
*^JJ"       want  trf  answer.    In  Hihnry  Term,  1815,  the  Antwer 
KkittI       vas  put  in ;  but  no  fitrther  Meps  were  taken  \fy  the 
Fhintifi  titt  after  Michaelmas  Term,  when  tKe  De* 
fendants  moved  to  dismiss  the  Billi  for  want  of  prose^ 
cution;  and  th^   Bill   was  dismissed  accordingly,  by 
order,  date  J  the  6th  of  December^  under  which  order 
the  costs  were  taoced.     On  the  20th  of  FebrtUay  last, 
the  PlaintifiS)  on  motipn  before  the  VicC'ChanceUor^ 
obtained  an  order  to  revive  the  suit,  notwithstanding 
their  order  to  dismiss;  and  on  this  day  the  Defend- 
ants moved  to  discharge  the  order  to  revive,  for  ir- 
regularity. 

The  question  was.  Whether  the  suit  did  not  en* 
fttrely  abate  by  the  death  of  one  of  the  Plaintiffs,  and 
whether  the  order  to  dismiss,  while  the  suit  was  so 
abated,  was  not  consequently  a  mere  nullity,  so  as  to 
entitle  the  Plaintifls  to  proceed  as  if  no  sudi  order 
had  been  obtained. 

.Sir  Samud  RomiUy  and  Koe^  in  support  of  the 
motion. 

Contended  that  this  was  no  abatement,  but  that  the 
death  of  the  Plaintiff  rendered  the  suit  only,  defective 
^  to  that  individual,  leaving  the  others  at  liberty  to 
proceed  as  if  it  had  not  taken  place.  That  this  was 
clearly  so  in  the  case  of  creditors  suing  on  behalf  of 
them^ves  and  all  other  creditors ;  and  that  the  cir- 
cumstance of  its  not  being  so  expressed  in  this  Bill  made 
•  no  difference,  since  the  decree  must  equally  embrace 
all  the  creditors  of  the  estate*  That  the  BiU,  praying 
an  account,  did  not  go  on  to  pray  that  the  trusts  of  die 
deed  might  be  carried  into  execution. 
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BdlMd  Bute,  COMA.  nw. 


The  rule  is,  that  if  a  bill  is  filed  by  several  tenants  Boont 
in  commoHf  and  one  dies,  the  suit  becomes  abated,  bat  ^  ^ 
if  by  joint  tenants,  the  death  of  one  does  not  cause  an 
abatement  (a).  In  this  case  the  interests  of  the  Plaintiffs 
were'  totally  distinct  The  suit,  therefore,  abated,  and 
then  there  was  no  suit  in  existence  upon  which  the  order 
to  dismiss  coidd  operate.  It  was  so  considered  by  tbe 
Fice-CAancdlorf  who  granted  the  order  to  revive,  as  if 
no  order  to  dismiss  had  been  obtained;  and  this  he 
did  agreeably  to  the  opinion  of  Lord  ThtrUno  in 
Sdlers  ▼.  Dawson  (d),  where  an  order  to  dismiss  hav** 
log  been  obtained  after  the  Plaintiff  had  become  bank- 
rupt, and  before  any  proceedings,  were  had  by  his 
assignee^  that  order  was  held  to  be  a  mere  nullity,  and 
a  motion  that  it  might  be  discharged  for  irregularity 
was  dierefbre  refused. 

.  The  Lord  Chancellor. 

What  did  Lord  Thurlm  do  in  the  case  of  Setters  v. 
Dofuon  T  Did  he  declare  the  order  to  be  a  nullity  and 
go  no  further  ?  If  the  order  was  made,  it  was  either 
good  or  bad.  Still,  there  it  was ;  and  it  was  necessary 
finr  the  Court,  if  it  were  to  be  set  aside,  to  make  some 
declaration  respecting  it  The  report  of  the  case 
itops  short,  informing  us  only  that  the  Lord  Ckancettor 
made  no  order.  It  is  right  to  know  what  became  of  the 
case  afterwards. 

Sir  &JRa«i%,  in  reply, 

Tluit  case  haa  no  bearing  upon  the  present*    It  was 

(a)  Tide  Ld.  Redesdale,     v.  WiUiamson,  11  Ves.  306. 
Tr.  Ch.  PI.  56.    Cooper's         (i)  2  Dick.  738.    2Anstr. 
Tr.  Ch.  PL  6^.    Fattowes  ^^«58.  n. 


B0D9T 
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181^  ^  the  case  of  a  sole  Plaintiff;  and,  aldtoogh  it  is  sakl 
that  bankruptcy  causes  no  abatement,  yet  it  is  equally 
certain  that  it  operates  to  put  a  stop  to  all  proceed- 

KavT.  ings  in  like  manner  as  if  there  were  an  abatement. 
What  we  contend  is,  that  in  this  case,  there  was 
no  abatement  The  object  of  the  suit,  as  respects 
the  three  remaining  Plaintiffs,  might  eqaally  have 
been  attained  in  its  defective  state^  as  while  it  re- 
mained entire. 

The  Lord  Chancellor. 

This  Bill  is  filed  by  four  creditors,  praying  that 
each  may  be  paid  the  amount  of  a  certain  dividend  on 
bis  respective  debt.  Now  it  is  certain  that  unless  the 
representatives  of  the  deceased  Plaintiff  are  paid  the 
amount  of  the  dividend  claimed  on  his  behalf,  there 
would  be  an  objection  at  the  hearing  for  want  <^  par- 
ties; and  the  first  question  is,  whether  this  is  an -ob- 
jection of  such  a  nature  as  necessarily  to  work  an 
abatement. 

In  the  case  of  joint  tenants  the  death  of  one  clearly 
does  not  cause  an  abatement.  So,  in  the  case  of  cre- 
ditors suing  on  behalf  of  themselves  and  all  other  cre- 
ditors; because  the  representatives  of  the  deceased 
Plaintiff  may  then  come  in  under  the  decree  in  com- 
mon with  the  other  creditors.  It  is  also  certain  that 
where  several  tenants  in  common  are  Plaintiffs,  by  the 
death  of  one  the  suit  necessarily  becomes  defective,  as 
it  is  essential  that  his  representatives  must  be  before 
the  Court  at  the  hearing.  But  whether  this  defect 
causes  an  abatement  is  still  another  question.  If  the 
representatives  of  the  deceased  Plaintiff  do  not  chuse 
to  carry  on  the  suit,  they  ought  to  be  brought  before 
the  Court  as  Defendants   by  the  remaining   Plain- 
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ti&   LiBtead  of  to  doing,  these  PUdntifi  call  dn  the         ISlfr 

jifeseat  Defendants  to  put  in  an  answer.    Tliey  might 

hafe  objected  to  put  in  their  answer  upon  the  ground 

of  the  defect  in  the  frame  of  the  suit ;  but,  waiving  this         Kmikt 

ot^ection,  they  consent  to  answer,  and,  having  answered, 

move  subsequendy  to  dismiss  the  Bill.     It  was   the 

fiiolt  of  the  Plaintifi   that  the  represoitatives  of  the 

deceased  were  not  previously  before  the  Court;  and 

the  question  is,  whether,  as  they  did  not  chuse  to  bring 

them  before  the  Court,   but   treated  the  suit  as  still 

in  existence  for  the  purpose  of  calling  for  the  answer, 

the  Defendants  are  not  at  liberty  to  say,  this  was  no 

abatement,  and  to  proceed  accordingly. 

But,  supposing  the  suit  to  have  abated,  it  does  not 
therefore  follow  that  the  order  obtained  was  a  mere 
anility.  This  was  the  view  taken  of  it  by  the  Plain- 
tifi  in  moving  to  revive ;  but  this  view  is  not  war- 
ranted by  the  case  of  Sellers  v.  Dawson.  I  recollect 
that  case  very,  well,  and  always  thought,  the  order  to 
dismiss  there  had  been  irregubrly  obtained.  So  &r 
the  case  is  accurately  stated.  But  I  never  could  un- 
derstand the  result  of  the  case,  and  Lord  Tiurlaw 
faimsdf  was  afterwards  much  puzzled  by  it.  An 
otdev»  like  a  judgmwt,  must  stand,  without  some 
judicial  declaration  that  has  the  effect  o£  discharg- 
Mgit 


The  Lord  Chancellor  March  14. 

Again  mentioned  the  case  of  Sellers  y.  Dawson^  re- 
peating that  he  considered  the  view  of  it  taken  by 
Lord  Thurkn^  treating  the  order  obtained  as  a  nul- 
hiji  to  be  wrong,  and  that,  in  the  present  case^  whe- 
ther the  death  of  the  Plaintiff  bad,  or  hadnot,  operated 
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1816. 


m  abatementy  the  Order  to  dismiss  maat  be  taken  as 
'standing  until  reversed.  Consequently^  he  said*  the 
motion  made  to  discharge  tiie  order  to  revive  most  be 
granted. 


Ofdered  accordingly. 


March  19.  BONNER  v.  JOHNSTON  {a). 

Aprils. 
Onbillbyven*  rTiHlS  was  a  motion,  before  answer,   that  a  pur- 
dor  for  a  spe-      A.    chaser  might  be  ordered  to  pay  his  purchase- 
cific  perform-    money  into  Court,  supported  by  an  affidavit  of  the 
ance,  the  Court  vendor's  solicitor  to  the  following  effect:— 
will  not,  before 

answer,  make  rjr^^^  ^^^  deponent  had  been  informed,  and  be- 
an order  for  jj^^^j  ^^^  previous  to  1812,  the  Plaintiff  was  weU  en- 
payment  of  the 

*^  (a)  As  the  following  casd 

!!f^'  J  ®  was  not  absolutely  disposed 
Defendant,  m  of,  the  insertion  in  this  phice 
possession,  un-  of  the  arguments  of  Counsel, 
less  under  spe-  ^^  observations  which  feU 
^^^^"'cum-  frem  the  Court,  In  conse- 
stances,  such  as  ,„enceV  the  motion,  may 
unreasonable  be  judged  premature.  It  is 
delay,  commit- ^^refore  necessary  to  state 
ting  acU  of  ^^^  ^^  Reporter's  motive  in 
ownership  in  ,0  inserting  them,  is  to  cor- 
alterationof  the  pg^t  any  misapprehension  as 
property,  Ac.  ^o  the  effect  of  some  former 
In  this  case,  the  oases,  which,  resting  on  their 
Defendant  be-  particular  circumstances,  are,* 
ing  in  posses- 
sion, not  under  the  agreement  to  purduue,  but  as  teaant  to  the  Plabtiff  al 
the  time  of  the  purchase  op  order  was  made- 

6 


it  appears,  to  be  considered 
as  precedents  only  to  the  ex- 
tent of  determining  that  the 
Court  w31,  in  cases  wUdi 
appear  to  demand  it,  depart 
fi'om   die  ofdinary  rale  ef 
practice  in  respect  of  such 
cases.    The  desire  to  make 
this  fully  understood  has  also, 
in  this  instance,  induced  the 
Reporter  to  detail  the  case 
more  minutely  than,  under 
less  peculiar  circumstances, 
he  should  have  thought  ne« 
cessary  or  expedient. 
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titled  to  an  estate  i&  fee-tnU  of  a  moiety  of  a  certaim 
heAoid  messuage  and  premiiesy  ealled  Pomnd^houm 
Fam^  m  the  parish  of  Futleigh  $  apd^  aocofding  to 
the  custom  of  the  manor,  to  a  moiety  of  a  eeitain  pocu 
tion  of  the  waste  soil  of  the  manor,  lying  in  Purieigk 
aforesaid^  allotted  upon  the  inclosure  thereof  to  the 
proprietors  of  the  said  fireehbld  messuage  and  premises. 


1816. 


BommoL 
JoHvanix. 


That^  in  Naoember^  1810,  the  Defoidant,  who  iras 
tben,  and  had  been  for  some  years,  (as  the  deponent 
was  infimned  and  bdiered),  in  possession  of  the  pnv 
miscs  as  tena^  thereof,  entered  into  a  trealy  with  the 
depcment,  as  solicitor  and  agent  of  the  Plainti?^,  for 
the  purchase  of  the  Plaintiflfs  moiety  therein ;  and,  after 
sonde  negodation  respecdng  the  same,  it  was  on  the 
19th  Dee.  1812,  agreed  between  them,  that  the  Defisnd- 
aitt  should  purchase  the  Plaintiff's  said  moiety,  at  die 
price  of  «£5£5,  and  should  pay  interest  on  his  purchase- 
money  at  41.  per  cent,  from  the  29th  Sept.  1802,  (from 
which  time  die  Plaintiff  had  not,  as  deponent  had 
been  informed  and  believed,  received  any  rent  for  the 
premkes),  nntil  the  time  when  the  purchase  should  be 
cntnpkted ;  but  the  said  agreemeqt  was  to  be  subject 
to  confirmation  4hereof  by  the  Plaintifl^  who  was  then 
and  had  ever  since  .been,  resident  in  the  United  States 
^America, 


That  at  the  time  when  the  said  agreement  was  so 
condnded,  and  in  order  to  prevent  any  misimderstand- 
ing  respecting  the  terms  thereof,  the  deponent,  in  the 
presence  of  the  Defendant,  and  with  his  approbation 
wrote  a  letter  to  Mr.  Copland^  the  Defendant's  solid* 
tor,  to  the  following  effect  :— 

^December  19,  1812,  Poimi-house  Farm.  Sin,— 
Mr.  Jokn^fm  has  just  been  here^  and  I  have  consented 
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to  these  termsy  subject  to  a  confirmation  by  my  client, 
who  is  in  America^  to  sell  Mr.  Johnston  the  moiety  d 
£596  with  «£4  per  cent,  interest,  instead  of  ^5,  fiom 
the  S9th  of  September^  180d,  until  paid.  Praj,  forwaid 
the  draft  oonyeyance  for  immediate  perusal.'' 

That 'the  abstract  of  title  having  been  senttoCi^ 
land^  as  solicitor  for  the  Defendant,  for  his  inspection, 
he^  on  the  8d  o£Jauuaiyf  1813,  wrote  to  the  deponent 
as  solicitor  for  the  Plaintifl^  with  some  observstioiis  oi 
the  title,  and  stated  that,  provided  a  satisfiictory  an- 
swer was  given,  he  would  lose  no  time  in  preparing  the 
conveyance. 

That  on  the  S4th  of  Feiruary.  following^  the  de^ 
ponent  sent  a  letter  to  Copland^  containing,  (as  he  be- 
lieved) full  and  satis&ctory  answers  to  the  said  obser^ 
vations. 


That  Copland  being  (as  the  deponent  believed) 
satisfied  with  such  answers,  and  having,  on  the  behalf 
of  the  Defendant,  approved  of  the  title,  on  or  about  the 
4th  otAprily  181S,  prepared  and  sent  to  the  deponentf 
to  be  approved  of  by  him,  on  the  bdudf  of  the  Flainti^ 
a  draft  conveyance  of  the  said  premises,  containing  co* 
venants  for  suffering  a  recovery,  and  for  surrender  o£ 
the  copyhold ;  but  that  no  objection,  or  further  obserra- 
tion^  was  made  on  the  Plaintiff's  title 

That  the  deponent  approved  of  such  draft ;  onA 
the  same  having  been  returned  to  Copland,  was  in-* 
grossed  by  him,  and.  the  ingrossment  sent  on  the  2Hd 
of  April  to  the  deponent,  with  a  letter  to  thefdlow- 
ing  effect: — 

«<  Chelmsford^  April  28,  1818.    Johnston  aad  Bon- 
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netf  S1B9— I  return  you  the  draft  and  ingroBsments 
hereiii  for  yon  to  do  the  needful  with  themf  if  Mr. 
Bonner  is  a  married  maOi  his  .wife  should  be  a  party 
to  the  deed.'' 

That  the  Deponent  soon  afterwards  sent  the  convey- 
ance so  ingrossed  to  the  Plaintiff  in  America^  &r  the 
purpose  of  being  executed  by  hinu 

That  the  Plaintiff  soon  afterwards  duly  executed  the 
same  accordingly,  and  returned  it  to  the  Deponent,  by 
whom  it  was  received  in  London^  in  the  month  of 
Jimey  1815,  and  the  recovery  thereby  covenanted  to 
be  suffered  was  duly  suffered  as  of  Easter  Term. 

That  on  the  9th  of  Jtsne^  1815,  the  Deponent  sent  a 
letter  to  Copland  to  the  following  effect : — 

^  *^  Bonner  to  Johnston.  Dxar  Sir, — These  deeds, 
and  the  warrant  of  attorney  for  suffering  a  recovery, 
are  now  returned  from  America^  and  the  recovery 
will  be  completed,  in  a  few  days,  of  which  we  will 
thank  you  to  apprise  your  client,  and  to  get  an  ^>- 
pointment  to  pay  the  purchase  money" —  <£525  05. 
Interest  9l^per  cent,  from  29th  Sept.  1802, 
to  29th  June^  1815, — 12  years  and  nine 
immdis, 267    3& 


d0» 
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i:792     S$. 


That,  on  the  2d, of  August  following,  Copland  sent 
the  following  answer  to  the  Deponmt :  '<  I  had  a  let- 
ter from  my  client  a  few  days  since,  saying  be  should 
be  ready  to  settle  die  purchase  next  Michaelmas^  which 
I  trust  will  not  be  inconvenient  to  your  clienu" 
2B 
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That  the  Deponent,  being  desirous  oF  accommodat- 
ing the  Defendant,  accordingly  agreed  to  postpone  tbe 
completion  of  the  purchase  until  MicAaelmas^  but  after 
that  time  made  various  applications  to  him  on  behalf  of 
the  Plaintiff  to  complete  his  said  purchase.  And  that, 
on  the  6th  Nov.  last,  the  Defendant  sent  a  letter  to  the 
Deponent  to  the  following  efibct:-^ 

^^  Purleigk,  Nov.  6,  1815.  Sir, — I  was  in  hopes, 
when  in  town,  to  be  able  to  arrange  finally  the  busi- 
ness between  your  client  and  myself,  and  regret  that 
it  was  not  in  my  power  to  bring  it,  to  issue  before  1 
lefl  London.  It  is  my  fixed  intention,  however,  to  have 
it  concluded  ih  the  course  of  the  present  month,  which 
I  hope  will  not  be  any  inconvenience  to  your  client; 
and  either  take  it  on"  my  own  account,  (provided  I  re- 
main in  the  country,)  or  carry  a  purchaser  in  my  hand 
in  lieu  of  myself,  as  I  do  not  purpose  to  prejudice 
the  interest  of  Mr,  Bonner :  the  time  elapsing  will  be 
allowed  for." 

That  the  Deponent  verily  believed,  the  Plaintiff  had 
been  at  all  times  ready  and  willing  to  perform  the  said 
agreement  on  his  part,  but  the  Defendant  had  hitherto 
neglected  or  refused  to'  pay  the  said  purchase-money 
and  interest ;  and  that,  on  or  about  the  22d  Noo, 
last.  Deponent  received  the  •  following  letter  relative 
to  the  purchase  from  a  new  solicitor  employed  by  the 
Defendant : — 


"  Sib,— I  have  been  attended  by  Captain  Jaknslofh 
on  the  subject  of  the  title  of  a  moiety  of  an  estate  at 
PurleigA,  in  his  occupation,  which  it  appears  is  not  sa- 
tisikctory,  although  the  conveyances,  have  been  pre- 
pared: It  is  not  the  desire  of  Captain  Johnston  that 
any  unnecessary  or  improper  objections  should  be  made 
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to  the  title;  but  it  is  necessary  for  his  own  security 
that  he  should  have  a  good  and  marketable  title^ 
which,  in  its  present  state,  it  cannot  be  said  to  be ; 
particularly  that  part  which  has  been  inclosed  from  the 
waste  without  sufficient  authority/' 

The  Deponent  further  stated,  that  the  Plainti£P  had, 
as  he  believed,  **  made  out  a  good  title  to  the  premises, 
axul  that,  before  he  received  the  said  last-mentioned 
letter,  the  Deponent  was  not  aware,  nor  had  been  in- 
formed by  the  Defendant,  or  by  any  person  on  his  be- 
half, that  the  Defendant  had  made  any  objection  to  the 
title;  and  the  deponent  believed  that  the  objections  now 
alleged  were  invalid,  and  were  made  solely  tqr  the 
purpose,  and  with  the  view  of  delaying  payment  of  in. 
terest;  and  further,  that  he  had  been  informed,  and  be- 
lieved, the  Defendant  was  still  in  posaession  of  the 
premises.'* 

The  Bill  was  filed  on  the  9th  of  February:  and  the 
sum  which  the  Plaintiff  sought  by  this  motion  to  have 
paid  into  Court  was  jS792  S5.  being  the  amount  of  the 
principal  money  and  interest  to  the  29,th  of  Jtme^ 
1815,  which  was  what  the  Plaintiff's  solicitor  de- 
manded by  his  letter  of  the  9th  of  that  month. 

The  Defendant  had  not  obtained  any  order  for  time 
to  put  in  his  Answer  to  the  Bill,  and  had  filed 
BO  affidavit  in  answer  to  that  on  the  part  of  the 
Plaintiff. 
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Cooke  and  Combe^  in  support  of  the  motion. 

Wetherell  and  Garraitf  contra^ 

Objected  that  the  application  was  premature;   and* 
2B2 
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that  to  call  for  such  an  order  before  answer,  was  to 
presume  that  no  answer  ooold  be  given  to  the  Flam- 
tiff's  demand. 

CooJce^  in  reply. 

Referred  to  the  late  case  of  Burroughs  v.  Oaldq  (a), 
as  an  authority  for  making  such  an  order  on  affidavit 
only,  that  being  a  case  where,  although  the  Defendant 
had  put  in  his  answer,  yet  the  material  fact,  that  of 
possession  having  been  taken  under  the  agreement  to 
purchase,  not  appearing  upon  the  pleadings,  was  al- 
lowed to  be  supplied  by  affidavit  He  also  cited  Bet- 
manno  v.  Lumley  (d),  as  analogous,  that  being  the  case 
of  a  reference  as  to  the  title  before  answer. 

The  Lonn  Chancellor* 

In  that  case  of  Balmanno  v.  Lumley,  I  should  have 
been  reported  to  have  said,  I  would  make  the  order, 
provided  it  were  adiiiitted  that  there  was  no  other 
question  between  the  parties.  There  must  have  been 
some  such  admission,  as  that  the  Defendant  had  no 
objection  to  make  to  the  specific  performance,  apon 
being  indemnified  as  to  the  title. 

In  support  of  the  motion. 

'  If  this  motion  is  not  granted,  it  must  be  upon  the 


(a)  Ante«  pag.  52.  Aqd 
see  Boothby  v.  JValhevy  1 
Madd.  197.  In  the  yet 
later  cases  of  Clarke  v.  EU 
liott,  and  Walford  v.  Sy^ 
tnondSf  the  Vice-Chancellor 


has  taken  a  general  view  of 
the  practice  of  ordering  a 
purchaser  in  possesaion  to 
pay  money  into  Court  before 
the  title  is  completed. 
(*)  1  Ves.  &  H.  «♦. 


CASES  IN  CHANCERY* 

grmmd  that,  without  aonie  admiBsion  on  the  part  of  the 
Deftndant,  no  order  can  be  made  in  any  case. 

7%^  LoiiD  Chavcellor* 
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After  looking  at  the  report  of  Burroughs  y.  Oakley^ 
said  he  wished  to  see  the  brief  in  that  case,  and  de^ 
sired  the  present  application  might  be  renewed  on  a 
ftiUire  day. 


The  motion  was  accordingly  renewed  on  this  day ; 
and  Cooke  referred  the  Lord  Chancellor  to  Dixon  n 
AdUy  (a),  .in  addition  to  Burroughs  y«  Oakley^  as  a 
direct  authority  for  such  an  order  being  made^  under 
particular  circumstancesi  before  answer;  adding  that^ 
if  to  be  granted  in  any  ease,  it  was  most  fit  to  be 
granted  in  the  present,  where  the  title  had  beefi 
slrea^  accepted  by  the  purchaser ;  and  he  must  there* 
fcre  be  considered  as  owner,  and  as  such  ought  not  to 
besttfoed  to  retain  both  tlie  purohaee-money  and  pM^ 
sessbn  of  the  estate. 


April  4f. 


Far  the  Defendant. 

Dixon  T.  Astley  is  the  only  case  cited  in  which  the 
order  has  been  made  before  Answer^  and  that  is  no 
anthori^  for  the  present;  for  there  were  acts  of 
ownetihip  committed,  such  as  cutting  timber,  and  the 
Defiendant  had  met  the  Plaintiff's  aflSdavits  by  an  affi-^ 
davit  of  his  own^  which  might,  for  such  a  purpose,  be 
considered  as  tantamount  to  his  having  put  in  an  An- 
swer. This  was  in  all  respects  analogous  to  the  com- 
mon practice  of  an  injunction  to  dtay  waston    Bur* 


(a)  Ante,  p.  1S3. 
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roughs  T.  Oakley  is  a  case  resting  on  its  own  circum- 
stances; an  affidavit  being  allowed  for  the  purpose  of 
supplying  one  particular  fact,  the  Defendant  having 
put  in  his  answer  on  all  the  other  points  of  the  case. 
With  regard  to  the  cases  of  reference  upon  title  be- 
fore decree  (a),  they  stand  on  a  different  reaton  al- 
together ;  the  alteration  introduced  into  the  practice 
of  the  Court  in  that  respect  being  attended  vitli  a 
great  saving  of  time  and  expence.  Here,  on  the  con- 
trary, so^  far  from  a  saving  in  either  respect,  the  prac- 
tice sought  to  be  established  would  involve  the  neces- 
sity of  two  discussions  instead  of  one;  first,' on  the  ap- 
plication being  made ;  and  afterwards  again,  upon  the 
coming  in  of  the  answer.  On  the  other  hand,  what 
advantage  does  the  Plaintiff  gain  by  the  antidpation 
of  a  few  weeksy  at  all  commensurate  to  this  incon- 
venience? Besides,  this  is  not  the  case  of  a  purchaser 
taking  possession  by  virtue  of  the  contract,  but  of  one 
already  in  possession  as  tenant  to  the  vendor  at  the 
time  of  entering  into  the  contract.  Such  an  appli- 
cation, if  to  be  justified  at  all,  can  only  be  justified  on 
the  ground  of  irremediable  mischief,  which  would  call 
for  an  injunction  under  similar  circumstances. 


Codke^  in  reply. 

The  cases .  referred  to  are  not  cited  as  applicable  in 
point  of  circumstances,  but  upon  principle ;  and,  while 
I  admit  that  the,x>ld  practice  is  against  us,  I  apprehend 
that,  a.peculiar  jurisdiction  has  grown*  up  of  late  years, 
adopting  this  principle  as  a  variation  of  the  original 
doctrine.  To  make  such  an  order  upon  affidavit,  as 
in  Burroughs  v.  OoMey^  is  the  same  thing  as  to  make 
it  before  answer;  for  no  affidavit  can  be  allowed  to 


(a)  See  Lme  v.  MannerSf  ante,  p«  19* 
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contradict  an  Answer,  except  in  the  instance  of  waste, 
and  other  analogous  cases  (a).  If,  therefore,  it  is  an 
established  rule  that  such  an  order  cannot  be  made 
before  Answer,  the  Plaintiff,  in  that  case,  must  have 
been  sent  to  file  his  supplemental  bill,  or  to  amend  by 
supplying  the  fact,  which  was  necessary  to  his  obtain- 
ing it.  There  is  another  case,  that  of  Walters  v.  ITp- 
ton  (ft),  which  is  completely  in  point  as  to  the  circum- 
stance of  the  purchaser  being  in  possession  by  virtue 
of  a  prior  independent  contract ;  only  with  this  strong 
addition  in  favour  of  the  present,  that  here  the  pur- 
chaser, who  was  tenant  of  the  estate,  had  paid  no  rent 
for  many  years  previous  to  his  contracting  to  purchase. 
So  &r  from  occasioning  delay,  the  order  to  pay  the 
purchase-money  into  Court  in  this  stag6  of  the  pro- 
ceedings would,  in  the  great  majority  ef  cases,  have 
the  effect  of  terminating  the  suit ;  and  in  the  present 
instance  it  may  be  confidently  predicted  that,  if  the 
order  is  made,  the  Court  will  never  hear  any  more 
of  the  cause. 


1816. 


BOKKER 

v. 

JOHNSTOir. 


T%e  Lord  Chancbllor. 

Undoubtedly,  the  practice  of  this  Court  is  altered 
very  much  for  the  worse,  if  many  motions  which  are 
now  made  do  not  produce  the  effect  which,  it  is  con- 
tended, this  would  produce  if  it  were  granted;  xnz. 
that  of  terminating  the  dispute.  So  far  from  appre- 
hending it  to  be  otherwise,  I  am  quite  satisfied  in  my 
own  mind  that  much  delay  and  expence  liave  been 
spared  by  allbwmg  that  to  be  done  upon  motion  which  , 
could  formerly  have  been  accomplished  only  by  the 
decree;  and  this  ought  to  be  better  known  to  those 


(a)  Isaac  y.  HumpagCj  1 
Vcs.J.427. 


(A)  Cooper,  92.  n. 
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who  coxoplain  that  the  time  of  the  Court  is  wasted  u 
hearing  motions.  ^ 

With  regard  to  the  question  now  before  the  Court, 
it  is  admitted  that  the  general  principle  is  not  ta  call 
on  the  purchase^  to  pay  his  purchase-money  till  after 
the  title  is  completed.  Nevertheless,  the  mle  is 
rightly  laid  down  when  it  is  said  to  be  one  which  iviU 
bend  to  circumstances.  In  the  report  of  the  case  of 
Burroughs  v.  Oakley^  which  is  right  in  the  main,  some 
circumstances  (a)  which  entered  into  the  grounds  of  my 


(a)  The  circumstances  of 
the  c^se  of  Burrouglis  v. 
Oakley^  were  the  followiDg : 
—The  Bill  stated  that,  in 
and  previous  to  ]fi\2f  the 
Plaintiff  was  seised  in  fee- 
simple  of  certain  lands  in  the 
parish  of  Offiey  s  and  was 
also,  by  virtue  of  an  Act  for 
inclosing  lands  within  the 
said  parish,  and  of  a  deed 
of  exchange  made  under  the 
directions  of  that  Act,  seised 
in  fee-simple  of  certain  al- 
lotments and  inclosures  of 
common  field  in  the  same 
parish.  That^  being  so  seis- 
ed, he  put  the  prembes  up  to 
sale  by  public  auction,  on 
the  12th  of  June,  1812,  when 
the  "Defendant  became  the 
purchaser  of  lot  2,  consist* 
ing  of  a  wood,  called  Stub- 
ioci's  Wood,  with  an  allot- 
ment of  arable  land  and  in- 


closure  of  '  the  same,  for 
1800/.  and  of  lot  8,  con- 
sisting of  an  aliotment  of 
arable  land  and  two  small 
inclosures,  for  iSOl.;  and 
thereupon,  according  to  the 
conditions  of  sale,  paid  a 
deposit  in  part,  and  signed 
an^agreement  for  payment  of 
the  remainder  of  the  pur- 
chase-money on  or  before 
the  Slst  of  August,  1812, 
upon  having  a  good  title, 
with  a  proviso,  if  any  delay 
should  arise  in  compl^^S 
the  purchase,  beyond  the  day 
aforesaid,  to  pay  interest  at 
51.  per  cent,  from  that  pe- 
riod. The  BiU  then  pro- 
ceeded to  state  that  an  ab- 
stract was  sent  to  the  De- 
fendant's solicitor,  who  ob- 
jected to  it  that  the  Plaintiff 
had  no  right  to  dispose  of 
the    allotments,   and   could 
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decision  are  omitted  to  be  noticed,  such  as,  that  part 
of  the  purchased  premises  were  allotments  under  an 
Inclosore  Act,  to  which  it  was  objected  that  no  title 


1816. 


make  no  legal  title  thereto 
till  an  award  had  been  duly 
agned  by  the  comnuBsioners 
under  the  Act;  but  that  no 
other  objection  had  been  at 
any  time  taken,  and  that  the 
award  had  been  long  since 
execute,  and  remained  un- 
appealed  from. 

The    Defendant,    by    his 
Answer,  submitted  that  he 
was  Qot  bound  to  have  paid 
the  residue  of  his  purchase* 
mooey,  inasmuch  as  divers 
objectioBS  existed,  and  had 
been   made,    to    the    title, 
which  (as  the  Defendant  was 
advised)  rendered  the  Plain- 
tiff incompetent  to  make  a 
good  title   to  the  premises, 
and  to    execute   a   proper 
conveyance  thereof;  unong 
other  things,  that  it  did  not 
i^pear  that  the  award  had 
long  since  been  executed,  no 
copy  or  extract  having  been 
famished  to  the  Defendant  or 
his  solicitor ;  that,  if  in  point 
of  fiu:tit  had  been  executed,  it 
had  never  been  enrolled  pur- 
suant to  the  statute,  41  Geo. 
3.  c.  109,  and  that,  he  had 
been  advised,    the   Plaintiff 


Bonner 

v. 

Johnston. 


was  incompetent  to  make  k 
proper  conveyance  of  the 
allotments,  until  the  award 
had  been  both  executed  and 
enrolled.  The  Answer  then 
went  on  to  state  other  objec- 
tions to  the  title,  on  certain 
deeds  of  exchange^  which 
were  alleged  to  have  been 
improperly  executed,  and 
concluded  by  stating  that  the 
Defendant  had  communis 
cated  all  these  objections  to 
the  Plaintiff,  who  was  un- 
able, or  had  neglected,  to 
remove  the  same;  but  that 
he  was  ready  to  complete  his 
purchase  upon  havmg  a  good 
title. 

Two  affidavits  were  'filed 
in  support  of  the  motion; 
one  by  the  Plaintiff's  solici- 
tor, setting  forth  the  corre^ 
spondenoe  which  passed  on 
occasion  of  the  objection  re- 
specting the  non-execution 
of  the  award,  and  further 
stating  that  the  Deponent 
had  never  heard  of  any  other 
objection  to  the  tide  previous 
to  the  Answer  being  filed, 
and  that  no  application  had 
ever  been  made,  by  or  on 
C 
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could  b€  made  till  after  tbe  execution  of  an  award  (4 
•and  there  was  an  agreement  that  interest  should  be 
paid  in  respect  of  the  purchase-money  from  the  SIst 
of  August^  in  case  any  delay  should  arise  in  complet- 
ing the  purchase  beyond  the  period. '  Under  diose  cir- 
cumstances, independently  of  the  affidavit^  I  thought 
it  not  unreasonable  to  infer  the  fact  of  possession  ba^- 
ing  been  taken.  There  were  also  in  that  case  8]I^ 
ligations  of  unconscionable  delay  on  the  part  of  the 
Defendant)  in  completing  £he  purchase^  and  of  alten- 
tions  in  the  property  by  tbe  cutting  of  underwood, 
&c. ;  and  on  these  grounds  I  thought  it  right  to  grant 
the  motion. 


The  case  of  DxVon  v.  Astley  (&)  is  altogether  ioap* 
plicable,  as  there,  affidavit  was  met  by  affidavit;  and 


the  part  of  the  Defendant,  for 
a  copy  or  extract  of  the 
award,  but  that  the  same 
was  recited  in  the  draft  of 
the  proposed  conveyance; 
the  other  affidavit,  by  the 
auctioneer  who  sold  the 
premises,  stating  that  he  be- 
lieved the  Defendant  entered 
into  possession  of  part  of  the 
premises  in  AuguH  or  5^- 
tember,  1812  ;  that,  on  the 
15th  Deoemi^r  following,  the 
Deponent,  on  the  part  of  the 
Plamtiff,  with  another  sur- 
veyor on  the  part  of  the  De- 
fendant^  completed  a  vaIu-» 
ation  of  the  timber  on  Stub- 
back's  Woodj  to  be  paid  for  by 
^he  Def<?ndattl ;  and  that  the 


Defendant  had  lately,  in  con- 
versation with  tbe  Deponent, 
admitted  his  being  in  posses- 
sion  of  the  wood,  and  had 
taken  three  falls  of  timber 
since  he  had  been  in  posses- 
sion thereof. 

{a)  See  Kingsley  v.  Ym^y 
17  Ves.  ies,  and  18  Ves. 
207,  where  such  an  objec- 
tion made  by  a  purchaser  to 
specific  performance  ^^ 
over-ruled. 

{b)  Upon  referring  to  the 
Register's  book,  the  order 
made  in  Dixon  v.  Attky^^ 
pears  to  have  been  for  a  re- 
ference to  the  Master,  to 
see  whether  a  good  tide 
could  be  made  according  to 
6 
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though  die  Defendant  contended,  by  his  affidavit  ihat 
the  alterations  of  the  property  charged  by  the  Plaintiff 
were  slight;  yet,  whether  slight  or  not,  as  they  were 
made  after  objections  taken  to  the  title,  the  affidavit, 
in  this  case,  was  tantamount  to  an  answer,  as  it  was 
held  by  Lord  Kew/cn^  in  the  case  of  an  implication 
hefore  Answer  for  a  Receiver. 


1816. 


BONVIR 
JOBMSTOK. 


This,  therefore,  was  an  excepted  case.  I  do  not  say 
that  there  may  not  be  other  cases  of  exception,  on  cir- 
cumstances entirely  different  from  these,  by  no  means 
holding  it  necessary  that,  to  support  such  an  applica- 
tioD,  the  party  making  it  must  produce  a  case  exactly 
parallel  in  all  partioukm.  I  do  not  yet  see  in  the  case 
now  before  me  tfaosje  civcums^^e^f  jsrhfch  would  induce 
me  to  extend  to  it  the  benefit  of  the  exception ;  but  I 
vill  read  the  affidavit 


The  case  was  not  mentioned  again. 


the  agreement ;  and  in  ease 
ike  Master  did  not  make  his 
report  within  three  months, 
then,  that    the  Defendant 


should  pay  the  remainder 
of  his  purchase-money  into 
Court  at  the  expuration  of 
that  time. 


END  OF  VOL.  L— Part  £. 


6.  WOODFALL,  PRIHTBB, 
AXOIt  COUBT,  IKIMMBR  STRBBT,  tOHDOff. 


REPORTS 


OF 


CASES 

ARGUED  &  DETERMINED 


IN    THE 


HIGH  COURT  OF  CHANCERY, 

Commencin;  in  the  Sittings  before 

MICHAELMAS   TERM, 
56  Geo.  IIL  1815. 


HOYLE  V.  UVESEY.  Rolls. 

March  15. 
fpHE  Bill  was  for  the  specific  performance  of  an     After  a  cause 
*    agreement  on   the  part  of  the  Defendant  to  is  set  down  for 
accept  a  lease  from  the  Plaintiff  for  a  term  of  years  hwing,  it  may 
^ified  in  the  agreement.  ^  advanced  at 

the  discretion 

«.    «  -^  of  the  Court. 

Sir  Samud  Bomlly,  for  the  Plaintiff^ 

Applied,  a  short  time  since  to  the  Court,  to  have 
the  cause  advanced  In  the  paper  of  causes,  on  the 
ground  ttiat  the  term  of  years  would  expire  before  it 
could  come  on  to  be  heard  in  its  regular  course ;  in 
which  case  the  decree  which  was  sought  could  not 
henuide  against  the  Defendant;  and  the  cause  was 

Vol,  I.  2  C 
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V. 

LiVESBT. 


advanced  accordingly,  the  Plaintiff  undertaking  to 
give  due  notice  to  the  Defendant  of  its  beiDg  so 
advanced.  . 

An  application  was  now  made  by  Parker^  for  the 
Defendant,  to  have  the  cause  replaced  where  it 
originally  stood,  as  it  had  been  advanced  without 
previous  notice  to.  the  Defendant. 

But  the  Master  of  the  Rolls  said,  that  a  defendant 
has  no  right  to  object  to  a  cause  being  heard  at  any 
;time  after  it  has  been  set  down  for  hearing;  it  being 
in  the  discretion  of  the  Court  to  direct  a  caiise  to  be 
advanced  on  sufficient  allegation ;  and  that,  in  the 
present  instance,  it  had  appeared  to  him  that,  for  the 
sake  of  complete  justice,  the  cause  ought  to  be  so 
advanced. 


^ROLLS. 

March  12,22. 
Decree  for  a 
reference  upon 
the  title.   .The 
cause  coming 
on  for  further 
directions,  after 
a  report  ap- 
proving the 
title,  the  de- 
fendant is  en- 
titled to  have 
an  enquiry  at 
what  time  a 
title  could  have 
been  made. 


DALY  V.  OSBORNE. 

ri^HlS  was  a  bill  by  vendor  for  specific  perform- 
-*-  ance.  The  agreement  was  that  the  purchase 
should  be  completed  on  the  10th  of  October^  1905, 
at  which  time,  it  appeared  by  the  pleadings,  that 
neither  Plaintiff  nor  Defendant,  were  in  a  situation  to 
perform  the  contract,  the  former  on  account  of  an 
unsatisfied  judgment  for  12,000/.  and  the  latter  not 
having  his  purchase-money  ready ;  and  it  further  ap- 
peared that  objections  had  been  taken  to  &^  title  on 
the  part  of  the  Defendant,  which  were^  unanswered  at 
the  tjme  of  the  bill  fil^,  although  they  had  since  been 
removed. 


Dalt 
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The  eanse   coming  on  to  bie  heard  on  biD  and        1816. 
answer,  Ae  usual  deeree  was  made  for  a  reference  to 
the  Master,  to  inquire  wheliier  the  Plaintiff  could 
make  a  good  title ;  and  the  Master  having  reported  in    Osbobnc. 
the  Bt^rnM^e^  the  cause  now  came  on  for  further 
directions. 

Hariy  for  the  Plaintifi; 

Pneased  for  a  decree  of  specific  performance,  with 
costs.  • 

Wbt^gfiMj  for  the  Defendant, 

Imiirted  Hat  he  was  entitled  to  a  reference  to  the 
Master,  jto  seaat  what  time  a  good  title  could  lAive 
been  nuMfe,  aad  that  if  it  shonld  ^ipear  thai  the  Plain- 
tidrcoirid  not  make  a  title  at  the  time  of  filing  his 
MI,  he  would  not  be  entitled  to  his  costs,  and  cited 
iS&MNiT.  Clarice  (a). 

EBBti^  in  rqply, 

Aigaed  that  it  could  never  have  been  intended  by 
the  Court,  ia  introducing  a  new  practice  with  a  view 
to  expediting  a  specific  performance,  to  superinduce 
tfae  necessity  of  two  decriees  in  tiie  place  of  one;  and 
^  that  CflJmfn  v.  Clarke  was  the  case  of  a  reference, 
not  aftnr  a  decree,  but  after  an  interlocutory  order  on 
iQOtion* 

The  Master  of  the  Rolls 

Took  time  to  look  into  the  case  cited,  and  after- 

(a)  %  Vcs.  &  B.  103.  See  hmxiigt  v.  Uojfiim^  Msdd.  fiil* 
2C2 
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wards  observed,  that  it  was  an  authority  for  a  re- 
ference after  a  decree^  as  well  as  after  an  interlocutory 
order^  it  being  established  to  be  necessary  that  the 
Master's  report,  approving  the  title,  should  first  be 
obtained,  which  might  be  upon  an  enquiry  directed 
at  the  hearing  of  the  cause. 


"  Declare  that  the  Plaintiflf  is  entitled  to  a  spedfic 
performance  of  the  agreement.  The  Master  to  take 
an  account  of  what  due  for  princiiml  and  interest 
upon  the  purchase-money,  from  the  10th  of  October^ 
J  805,  and  that  Defendant  pay  the  same  upon  the  Plam- 
tiif 's  executing  a  proper  conveyance,  to  be  settled  by 
the  Master  in  case  of  the  parties  differing.  And,  that 
it  be  referred  to  the  Master  to  inquire  and  state  whe- 
ther a  good  titlf  could  have  been  made  at  the  filing  of 
the  bill;  and  if  not,  when  it  was  that  a  good  title 
could  be  made. — Question  of  costs  reserved.'^ 


Rolls.  CARELESS  «.  CARELESS. 

May  6, 13. 

Legacytothe/JOjB-E^T  C^iZJEXiS-S'-S,  by  his  Will,  gave  and 
Testator's  ne-  bequeathed  500i.  without  any  interest,  in  trust 

phew  Baberty    fo^  JqJ^j^  BilUngsleyy  provided  the  same  should  be 

^  ^^  ^  claimed  withm  five  years  from  his  death.  But  in  case 
Testator  had  ^^^  ssLine  legacy  should  not  be  claimed  within  five  years 
two  nephews  ^^^^  ^^^^  death,  then  he  gave  and  bequeathed  the  same 
called  Robert ;  sum  of  500/,  without  interest  as  aforesaid,  to  ilo- 
one,  theson  ofi&ert  Careless  his    iiephew,   the  son  of  Joseph  Care- 
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Ies9y  laid  I^ank  Broom,  share  and  share  alike.    Then; 

in  oBse  he  should  die  without  children,  the  Testator    Careless 

gave  his  silver-cup  and  cover  to  his  eldest  Brother,  ^' 

living  at  his  death,  so  as  to  accompany  his  freehold  ^.  .     ,    j' 

estate.     He  devised  to  his  trustees  all  his  freehold,  q    ^^  ^^^^^^ 

leasehold,  and  copyhold  estates  and  monies,  &c.  and  of  his  brother 

deola^red  the  trusts  as  follows : — ^As  to  all  his  freehold,  Thomas  C;  and 

estates^  hi  case  he  should  die  without  children,  from  ^^® '^®***^r 

and  after  the  decease  of  his  wife,  in  trust  for  his  eldest  ^  ^  ^'''^^' 

•^         «•««.«    .  1        .  i.  «        Joteph^  nor  was 

brother  Jchn,  his  henrs  and  assigns,  for  ever;  and  as  there  any  other 

to  20001,  3  per  cent,  reduced  annuities,  in  trust,  to  jotcph  C.  This 

permit  his  wife  to  receive  the  interest  and  dividends  b  a  latent  am- 

diereof,  to  and  for  her  own  separate  use  and  benefit,  l^iguity,  and 

for  and  during  the  term  of  her  natural.lifej  and  from  "^ybeexplain- 

and  after  her  decease,  in  trust,  to  be  divided  in  two^_,  ^7'  ^^' 
-    ;  ,     ,    . ,  .  Testator  gives 

equal  farts,  one  of  the  same  parts  to  be  held  in  trust  ^qq^  ^m^^^ 

for  the  child  or  ehitdren  of  his  brother  Thomas  Care--  any  interest,  in 

less,  bom  and  to  be  bom,  to  be  equally  divided  be-  trust  for  J.  pro- 

tween  them,  (if  more  than  one),  as  tenants  in  common,  ^^*^^^  ^^®  **™« 

with  bmefit  of  survivorship  as  therein  mentioned ;  *^^"^  ^ . 

and  Bg^  to  the  other  of  the  same  two  parts,  in  trust  for  ^  * 

'^       '  five  years  after 

the  children  of  MUxobeth  Hemmings,  his  late:  sister,  as  ^i^  ^^^    g^^ 

diereia  durected  y  &nd  as  to  his  copyhold  messuage  or  mease  the  same 

dwelliiig-house,  vnth  the  lands  and  appurtenances  should  hot  he 

therein  described,  and  as  to  his  undivided  moiety,  or  claimed  within 

half  part  of  the  leasehold  messuage  therein  also  de-  f^®y«^>  ^cn 

he  cave  tbtt 
scribed,  in  trast  for  his  wife  for  life,  with  remainder,  ^^^^    .^.    ^ 
^  '  '  same  wtthmU 

incase  of  faihmsof  issue,  in  trust  for  his  i^ophew  interest  as  (ifore" 

Robert  Careless^  and  the  heirs  of  his  body  lawfully  <au/ to  JB.    Not 

issuiosr;  And,  as  to  his  said  copyhold  messuages,  for  being  claimed 

want  of  such  issue  of  his  said  nephew  Robert,  in  trust  ^y  ^\  ^^^bin' 

for  the  said  J6kia  Carekss,  his  brother,  his  heirs  an^  ^®/^'"'' Pf ^"i 

scnbedy  this  le- 
assigns  for  ever;  and  as  to  all  his  undivided  moiety  in        ^^  payable 

the  said  two  leasehold-messuages,  &c.  in  case  the  said  ^  p  ^^^  jq. 
Testator  should  die  without  issue,  and  the  said  Robert  terest  from  the 
Careleis,  his  nephew,  should  depart  this  life  under  the  expiration  of 

th^  &\e  years. 


1816. 


Carjuuess 

V. 

Cabisless. 
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age  of  iwenty-ooe  yean,  without  aqy  teqe  of  hb 
body  lawfiiUy  begotten^  livppg  at  iiis  death,  in  trust  for 
the  said  John  Carelewy  hUexecutoi«>  admiiustnaois, 
and  assigns^  as  therein  menjtioiied ;  ^ad  as  to  all  his 
said  bondndebts,  and  all  moni^  to  b^  due  and  owing 
to  him  thereon,  in  trust  a^  to  the  iotercistttb^reo^  to 
his  wife,  for  her  life^  for  her  8q[Murate  Bse,  &^j  and 
from  and  after  her  decease,  in  case  there  dignU  be 
such  failure  of  his  issue  as  afore8aii)>  in  tnntlNrlus 
nephew  Robert  CarekHy  ^^the  son  of  Jdbi  Cure- 
to*." 

The  Testator  had  two  brothers,  pajoed  M»  and 
Tlumuu,  both  named  in  the  will,  and  who  both  nir- 
vived  him ;  and  they  had  each  a  son  called  BAfif^f 
but  the  Testator  never  had  any  brother  named /oiep^ 
andjio  other  nephew  named  iSoA^r^tbasidw  bis  two 
nephews,  the  sons  oIJoHh  and  Tkoiitas. 

No  claim  was  made  ^thin  the  five  years  after 
the  Testator's  death,  l^  John  BUIkigdeg/m  tesf^ 
of  the  legacy  of  dOOL;  nor,  aUkXttgh  the  Thvtees 
named  in  the  will  had  caused  adv^rttaeflMBti  lobe 
published,  and  all  due  enqufaries  to  be  mad^  "^^^ 
they  ever  able  to  obtain. any  mformation  respeetiDK 
him. 


The  Bill  filed  by  Bobert  CareleM,  the  son  of  John, 
stating  the  above  facts,  and  charging  that  die  olher 
JRoberti  the  son  of  Thomas^  was  scaroely  erer  seen  or 
spoken  of  by  the  Testator ;  and  that  the  Defendants 
knew,  or  believed,  or  had  reason  to  befieve^  that  the 
Plaintiff  was  the  person  mei^  by  the  Testator  to  take 
the  moiety  of  the  50(».  in  de&nlt  of  BWrngdeiji 
churning  within  five  years,  prayed  a  Declaration  to 
that  effect;  and  that  t^e  name  of  Jo^qpA  wa^hk^r^' 
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in  that  daase  of  tlie  Will  by  mistake,  instead  of  the 

mtattlJoht. 

< 

Tbe  JDefiBttdant,  Bdbert  CareUss,the  son  of  Tlwmagy 
\sj  his  AsmreTf  submitted.  Whether  it  did  not 
appear  finom  the  ctastrtction  of  the  other  parts  of  the 
wiQy  that  the  name  Joteph  was  inserted  by  mistalce  for 
his,  the  Defendant's  fitther,  Thomas,  and  not  for  John  ; 
aad  the  Defendant  liixnself  meant  by  the  description  of 
the  Testator's  nephew,  Robert  the  son  of  Joseph. 


1816. 


Carblesb 

V. 

Careless. 


Evidence  was  entered  into  on  both  sides ;  tliat  for 
the  Ilal^ff  tending  Co  6hew  that  he  was,  for  many 
yeaiB  preneus  to  the  death  of  the  Testator,  in  habits 
of  constant  and  unreserred  intimacy  and  friendship 
with,  and  t^ated  by  him  as  the  object  of  his  {(reatest 
r^ard  and  alfection^  while  the  Defendant  lived  at  a 
(fistaace,  and  was  almost  tmlcnown  to  him,  so  much  so,* 
that  it  i«ras  doubtful  if  the  Testator  knew  that  his 
brother  ThomoM  had  a  son  of  that  name,  while  tlie 
deposhions  for  the  Defendant  went  no  &rther  than  to 
state  the  circumsttoce  of  his  having  been  once  intro- 
dooed  to  the  Testator^  many  years  before,  as  one  of 
his,  the  Testator's  nephews,  when  the  Testator  shoolc 
bauds  with  him,  and  a  few  days  afterwards  expressed 
to  die  Deponent  his  satisfiu^tion  in  having  met  him, 
adding  some  words  in  commendation  of  his  appearance 
and  manner. 


Sir  S.  jRamUly  and  Eaupell,  for  the  Plamtiff, 

Insisted  on  tlie  admissibility  of  the  evidence,  on  the 
Sn)mid  of  a  latent  ambiguity  in  the.  Will,  and  that,  if 
adioSEdble,  its  effect  was  to  shew  that  ike  Testator  had 
^  persGiiial  knowledge  of  the  Defendant,  beyond  the 
ntere  occurrence  of  a  ca^al  introduction  to  him,  and 


ooo 
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Careless 

V, 

Careless. 


that  he  therefi>re  could  not  be  prasumed  to  be  indi- 
vidually  an  object  of  the  Testator's  bounly ;  ^hile  the 
PlaintifT,  on  the  other  hand,  was  always  regarded  by 
him  with  affisction,  and  had,  accordingly,  previous 
benefits  conferred  upon  him  by  the  same  WiU,  the 
Defendant  not  being  once  mentioned* 

Sir  Arthur  Pigott,  and   Girdlestme,  for  the  De- 
fendant, 


Contended,  that  the  very  circumstance  of  the  Plain- 
Uff  having  been  previously  mentioned  in  the  Will  by 
his  right  name  and  description,  was  in  favour  of  the 
Defendant,  it  being  fairly  to  be  inferred  that  the  Tes- 
tator could  not  have  intended  the  same  person  when 
he  used  a  description  which  was,  in  fact,  inapplicable 
to  either.  They  fiirther  insisted,  that  the  ambiguity 
was  not  latent,  but  on  the  face  of  the  Will,  wbich 
must,  therefore,  be  construed,  without  resorUog  to 
any  evidence  to  explain  it. 

Bell  and  Palmer^  for  the  residuary  Legatee. 

Upon  the  face  of  the  Will,  the  Defendant  appears 
to  be  the  person  intended,  while  the  evidence  is  all  in 
favour  of  the  Plaintiff.  Supposing  the  evidence  to  be 
admissible,  therefore,  it  leaves  the  intention  still  as 
doubtful  as  it  finds  it.  The  devise  is,  consequently, 
void  for  uncertainty. — Thomas  v.  Thomas  (a).  No  ex- 
planation of  a  latent  ambiguity  can  be  allowed  to  pre- 
vail, unless  the  evidence  be  such  as  to  render  it  per- 
fectly plain  and  conclusive.  Dowsett  v.  Sweet  (^)> 
Del  Mare  v.  Robello  (c). 


(a)    6  Durof.  and  East 
671. 
(6)  Amb.  175. 


(r)  3  Bro.  446.  1  Ves. 
J.  412.  And  sec  Jwfrtiw  v. 
Dobson,  1  Cox^  425. 
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Sir  f.  iZomt%,  in  reply. 

Tbe  Defendant  is  totally  out  of  the  queetioii.  The 
only  possible  doubt  is^  Whether  it  is  sufficiently;  d^r 
that  the  Testator  intended  the  Plaintiff  by  this  descrip- 
tion, or  wbedier  the  Devise  is  void  for  uncertainty  ? 
The  Teitator  has^  in  other  part»  of  his  Wii^  .given 
different  interests  in  his  property  to  bis  oephe;^  Jlo^ 
hert;  and  it  is  not  supposed  that,  where  he  has  so 
given,  be  mtended  any  body  but  the  Plaintiff  by.  that 
description. 

ntllAnsR  o/^&e  RoLts. 

Why  did  not  the  Defendant  claim  the  property  given 
to  the  Testator's  nephew  Robert,  generally,  as  well  as 
that  which  is  the  object  of  this  suit  ?  The  case 
admits  of  some  doubt,  but  it  lies  entirely  between  the 
PImtiff  and  the  residuary  Legatee. 


1810; 


Caubmss* 


Tlie  MASTEa  of  the  Rolls.  ^ 

In  Ae  eases  which  have  been  cited,  the  namebc* 
bDged  to  one,  and  the  superadded  description  to^  the 
oQter,  of  the  claimants.  In  the  present  case,  the  name 
bdongs  to  both;  and  the  superadded  description  is 
e^ially  inapplicable  to  either.  That  there  were  two 
nephews  of  this  Testator,  both  named  Roberfy  and 
neither  the  son  of  Joseph,  are  facts  dehors  the  Will, 
therefore  constituting  a  latent  ambiguity.  The  evi- 
dence, which  must,  consequently,  be  admitted  to  escplain 
the  Will,  shews  that  the  Testator  was  intimately  ac- 
quainted with  the  one,  and  little  known  to  the  other; 
so  little,  indeed,  that  it  does  not  appear  he  knew  him 
hynamc.  The  presumption,  therefore,  is,  that  the 
Testator  intended  that  nephew  whom  he  knew  best. 


May  13. 


OASSSS  Uti  CHAJtf^WtV. 
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and  with  whose  name  it  !»  eaiSaiti  that  be  was  ac- 
quainted. Supposing,  however,  that  this  inaccurate 
deseripdon  diould  be  taken,  ^erefore,  to  apply  iio  the 
Ptaintitf,  tbelnestalor  has  not'  always  applied  to  him 
the  sanie  descrip^tiioti,  but  fa^  ^sometimes  eaHed  him  his 
ikphew  JMfeit,  generally;  and  BotHeiime»,  fighHy, 
Ib>b»t,  (iie  sdB  of  his  bcoPtii^r  J^hn  ;  an(d  thoiee  it  is 
a^^ed,  that,  as  it  ia  plaiti  he  knew  the  PMintffby  his 
right  desori^on,  s6  it  ca»Ao<;t>e  imagined  tliat  h^  in- 
sertedft  wrong  dedcriptionvlttteridkig  it  i^ttid  apply  to 
him.  But  it  must  be  observed,  that  the  daim  bf  die 
Plaintiff  to  the  property  given  by  the  general  descrip- 
tion of  the  Testator's  nephew,  MtAert^  is  lri>t  disputed, 
although  it  is,  ui  wordsj  .equally  ambiguous  with  ibis 
which  is  disputed.  This  amounts  to  an  admistion,  on 
the  partof  the  Defendant,  to  the  full  extent  of  what  the 
Plaintiff  would  establish  by  his  evidence*  Then,  it  is 
not  pretended  that  the  Testator  could  have  meant  any 
body  but  one  of  his  two  brothers,  John  and  Thomas j  by 
the  description  of  Jn$eph  Careless;  nor  can  it  be  sup- 
posed that  he  was,  in  &ct,  ignocuit  of  the  names  of  his 
brothers.  It  was,  therefore,  a  mere  slip  of  the  pen;  and 
then,  what  name  ^d  he  intend  to  write  ?  Not  7^ 
mas;  for  then  it  mast  have  been  brought  immediately 
to  his  mind  that  he  had  two  nephews  o£  tba  naoie  of 
HbAer^  to  oae  of  whom  he  had  already  given  as  die 
son  0(Jolm  ;  4md  the  necessifty  of  distinguishii^  between 
them  would,  in  Ihat  ease,  have  induced  him  to  de- 
scribe the  other  accurately.  If  he  had  only  one  of  his 
nephews  in  his  mind  during  die  whole  time  that  he  was 
making  hia  Will,  it  is  natural  to  conceive  that  such  a 
mistake  might  have  been  made  by  mere  inattention ; 
but,  as  actual  ignorance  is  out  oi  the  queatkK^  such  a 
nustake  would  not  be  reconctleaUe  with  die  suf^KJsi- 
tion  that  the  Testator  at  all  thought  of  his  other  ne- 
phew Bobeftf  so  as  to  bring  into  bis  mind  tbe  necessity 
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tunethiitliewwiMddtighfeWill^th^^  ^^^^^ 

(if  indeed  be  erer  knew),  Oat  lie  liad  wy  nqphev  ^^^*'^*** 

called  Jfafaft  liesides  4he  Blaintifi*  Camism. 


Another  point  was  raised  in  the  cause,  as  to  the 
payment  of  interest  upon  the  legacy  of  BOdl,  given 
over  in  case  the  same  should  not  be  cldmed  by  BU- 
Ikgdey  within  five  years  from  the  death  of  the  Tes- 
tator; and  it  was  contended  by  the  residuary 
that  no  interest  whatever  was  payable  in  respect  of  that 
legacy.  But  his  Honor  held  that  the  words  ^  with*^ 
oat  interest  as  aforesiudi''  were  only  intended  so  as  to 
give  no  retrospective  interest  for  the  p^od  of  the  five 
years,  which  were  given  for  BilikngMleyio  make  his 
claim  to  the  legacy,  and  that  interest  was  payable 
from  the  expiration  of  those  five  years,  when  the 
legacy  became  due. 


MwrAn. 
PARKHURST  v.  LOWTEN.  April  2. 

Jf^lLLIAM  Barker  Daniel,  the    Plaintiff  in  th^     B.apurcha- 

original  suit,  being  seised  for  life  of  the  ad- >^»  ^iod«r « 
vowson  of  Sauih  and  JVesi  Hanmgfield,   in  JSwea?,  J*^»  ^  ^ 

timitoaKvinjof  which^-  isaeised  for  life  of  t^  advowsooy  afterwards 
takes  a  conveyance  from  J,  of  the  aeoond  presentation  to  the  same  livings 
and  sells  the  first  presentation  to  the  present  incumbent 

To  a  bill  by  A.  to  aet  aside  this  transaction  on  the  ground  of  fraud, 
pcaying  a  diaoov^,  JB.  puts  in  an  answer,  refitting  to  make  the  discovery 
xqiniedy  as  toftdtng  tasid^ect  hiaa  ta  Ibrfeitare  oa  aoeoaat  of  simony. 

&  having  aAavwardi  diec^  the  amt  13  fevimiaiMaatkiia  executor,  who 
is  held  entitled  to  the  aame  pfotection  tti^t  waa  churned  by  B. 
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^^^^^    iDortgaged  the  Bmi<6  to: Sander knh  BbmmyM  Cfi 
S^^^    bankers,  fdr  securing  ta*  tfadm  Ate  fepeymelitfof  their 
9.  adrances,  and  executed  a  deed-'poU,  authcnising  them 

LowTBN.  to  sell  flie  advowson,  in  case  of  non^fiaymeiit  The 
mortgagees,  afterwards,  being  unable  to  sell  the  ad- 
vowson,  filed  a  bill,  and  obtained,  by  consent,  a  de- 
cree for  the  sale  of  the  next  presentation,  which  was 
twice  put  jup  to  sale  accordingly,  and  bought  in  for  the 
Plaintiff,  JDaniel. 

At  last,  on  the  25th  of  February,  1796,  the  presen- 
tation was  a  third  time  put  up  to  sale  under  the  de- 
cree, when  Lawten,  who  bad  acted  as  the  Plaintiff 
Domel'tf  solicitor  in  the  conductof  the  cause,  andwas, 
as  ihe  bill  alleged^  generally  employed  by  him  as  his 
attorney  in  all  his  oth^  transactions,,  became  the  pur- 
chaser for  4,4001.  In  June  following^  Lowten^  paid  off 
the  mortgage-money,  and  had  a  conveyance  made  to  a 
trustee  for  himself,  of  the  said  presentation  3  and,  in 
the  course  of  the  next  month,  the  plaintiff  executed  to 
Lowten  a  conveyaiice  of  tikf^  second  presentation  to  the 
same  living. 

The  Bill  proceeded  to  state  that,  in  July  17^^ 
X^QWten  sold  the  fi^  presentation  for  80002,  of  which 
20001.  was  paid  to  him  at  the  time  of  sale,  and  tlie 
remaining  6000/.  secured  by  bond,  payable,  one  half^ 
on  the  induction,  and  the  other  half  within  six  months 
after  the  induction  oJFthe  purchaser  to  the  said  living; 
that  on  the  25th  of  December,  1800,  the  then  incum- 
bent died;  and  that  thereupon  the  purchaser  was  in- 
ducted, and  paid  his  purchase«>money  according  to  the 
tenor  <^  the  bond;  and  then  charging  that  the  pur- 
chase made  by  Lowten  was  as  agent  for,  and  00  ac- 
count of,  the  Plaintiff;  that  the  conveyance  afterwards 
executed  to  him  of  the  said  presentation,  and  also  that 
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t^tUeseoGud  presentation  to  the  same  Uviiig'y  were 
jnteoded  only  as  securities  for  inopey  in  wbicb  tfafe 
PlaiJitiff  was  then  indebted  to  him ;  and  that  the  sub- 
sequent sale  was  at  a  considerable  undervalue,  and 
known  to  be  so  by  the  defendant;  insisted  that  he 
ought  to  be  considered  as  having  purchased  only  for 
the  plamtiflTs  benefit;  or,  if  otherwise,  that  the  pur- 
^ase  should  be  held  to  be  void,  having  been  made 
contrary  to  his  professional  duty  as  the  Plaintiff's 
solicitor;  and  therefore  prayed  a  declaration  accord* 
ingly,  and  ttiat  it  might  be  referred  to  the  Master  to 
ascertain  the  value  of  the  presentation  at  the  time  of 
the  sole  ther^f  to  the  present  incumbent,  and  the 
Defoadant  be  decreed  to  pay  to  the  Plaintiff  the 
amount  thereof,  after  deducting  what  was  due'to  him 
on  acocmnty  together  with  the  4,400i,  paid  by  him 
as  the  purchase-money  for  the  said  presentation. 


1S16. 


Fabkbubbt 

LOWTBN. 


LowteHy  by  bis  answer,  denied  agency,  and  alleged 
thatthe  conveyance  made  to  him  of  the  said  presen- 
tation was  ani  absolute  conveyance;  then,  admitting 
that  he  had  s(dd  the  preiBcntation  for  600(M.,  he  in- 
sisted, by  way  of  demurrer,  that,  as  to  so  much  of  the 
UU  as  sought  any  discovery  as  to  any  alleged  sale  of 
the  said  presentation,  or  when  or  to  whom  the  same 
was  sold,  or  any  matter  or  thing  relative  thereto  (ex- 
cept as  to  the  sum  for  which  the  same  was  sold  as 
aforesaid)  he. was  not  bound  to  answer ;  forasmuch  as 
tbeUU  sought -to  charge  him  with  a  simoniacal  con- 
tract, in  respect  whereof  (if  any  were  made)  he,  the 
Defendant,  might  be  subject  to  divers  pains  and 
penalties  (a). 

The  Defendant  Lawten  died  after  putting  in  this 


(a)  See  Stat.  31  Eliz.  c.  6. 
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Mif.  ^  Answer^  and  a  biU  of  Revivor  and  Supplement  m» 
afterwards  filed  by  the  Asaigneet  of  Daniel,  ("who  had 
taken  the  benefit  of  the  Insolvent  Aet);  agaiiMXotiv 
LowTsif .  ten's  Ejtfeoutois  cbaTgintr'  him  with  knowledge  and  in- 
fi>rmation  of  tiiie  eh*etlmalatices ''  attending  ther  tiwisae- 
tions  in  the  Bill  mentioneid^  and- requiring  bom  -Urn  a 
discovery,  togetlier  with  li  produclion  of  all  bo<^  and 
paperS'  in  his  positession  or  powef,  in  any  maimer  ref- 
lating thereto.  To  this  Bill  to  Answer  was  pat  in  by 
the  Bxeoutor,  in  whicl^  after  sfatmg  all  the  tarcnm^ 
stances  \ritbm  hi$  OwHi  knowled jfe^  or  of  wiuch  be  bad 
been  informed,  rdative  to  •the  trantections  inquired 
into,  he  said  that  he  imd*  fouiid,  among  the  papers 
of  the  deceased,  sevend  letteris,  and  drafts  of  letters, 
and  an'ag^reement in wrilis|^  whiehhe beiiered^ were 
the  whole  of  the  papers  in  Ins  possession  rebtihe  to 
the  sale  of  the  first  ^iresentatidn,  and  iHodhJie  stated 
that  he  was  ready  to  produce  as  the  Court  m^t 
direct;:  and  theny  in^Ansi^er  to  tlie gen^r^intslro- 
gatory'  in  the  BUH  he'admitted^  lliat  he  liad  divers 
books  ^tfid  papers*  of  the  deoeiised'  in  hia  ponea^ 
sion,  relatfa^  to  the  sfud  mattertr,.of  wbMh  beset 
fiirth  a  schedule^  )and  submitted  to  pftidnce  the  eaxne, 
daving  aU  just  exceptionr^  as  die  Court  dioidd 
46tteet4 

*■*   /  ' 

Upon  the  tsondng*  iniof  this  Answer^  the  Plaintiflb 
applied  befi>re  tbe-FtoetChwc^Uor  fiur  anS  inspeetkin 
of  all*  the  Papers,  &e.  in.  the' custody  oftheDe- 
fendant  andEzeeutor>  when  the  Dtfendtmt  dbjiected  to 
Ifae  j>rodiietion  of  ^  certain  of  those  pi^riers,  pelatii^  to 
the  sale  of  the  Presentation,  upon  the  ground  that 
they  contained  evidence  of  a  simoniacal  contract,  and, 
upon  his  Affidavit,  virhich  was  filed  in  conseqnencie  of 
an  intimation  from  the  Fke'ChanceUor,  that  in  none 
of  the  Papers  so  objected  to  be  produced,  it  appeared. 
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dther  djrecUy  car  mdurecUy,  that  tbe  PreseataUoar  wae  s^*^ 

sold  fcr  more  tban  eOOOl,  but  that  it  appeared  to  have  p^"^^^^*^ 

been  sold  for  that  smn^  only^  his  Hoaw.  re&uied  th^  i,. 

Matioa  as  to  the  Papers  specified^  granting  it  as  Lowtxh. 
to  the  rest  of  the  Pa^etu  admitted,  to  be  in  the 
Defendant's  custody^ 


The  Plaintiffs  did  not  think  proper  to  draw  up^the 
Order  oontaining.this  exception;  but^  on  the  26th of 
Juae  1815^.  renew^  th&.  s^ppUi^tioi^  befinne  the  Xard 
Qmc^loTy  who^  on  the  15th,  of  J^ecemi^  followiqip 
loade  the  foUowj^g  Order  :<^ 

^' That  the  defendant  l%ma$:Lauamdf^  on  cm*,  be* 
fore  the  aOch  of  March  next,  prodace  upon  oath^  and 
leave  m.the  bands  of  his  derk  in  Court,  aU  Deeds^ 
Book%  Papers,  and  Writiiigii,.  mendoned  in  tbeSehe- 
doles  to  the  AflHwers  of  the  deiSsudant  Thoma$lA)wt&h 
decesfcdi^aiid  of  him  the  prescsit  defendant  TTiamoi 
Lowtepi  but!  with  liberty-  to  th?  said  PefendanVto  make 
^^Wfif^SMi^  in  bis  AAda^ity  and  in  si|ch  terms  as 
be  may  be  advis^  tomak^iMoKder  to  avail  hiinself  of 
such  reservation  us  .to  aUjn#t,ei&?eption0.as.is  mem 
tiooedin  hi»  Aw«rer^,  with) U^ly.  for  i^  Phun^fe^ 
their  Clerk  in  Cpfrtj,  Agf^-W^.  8olkjitor,,to  inspect 
suck  D^ed%  Book%  Pap€ff8^  wd  Writinffs  and*  take 
Copies  or  Extracts  thereof,  as  they  sbaU  be  advised  at 
their  own  eiqpense ;  and^  after  such  production,  the 
Phuotiftgra  tp>be'iit  liberty  to mak§  such  application 
to  the  Gsfar^  DespecjtiDg  the:  8ame>  if  tbej  shall  be  adr 
▼iied  thptt  the  apne  ia  insulSclmV  9^  they  may  be 

la  puij&uwoe  of  this.  Order,  ti^e  Defendant' left  with 
Ws  derbm  Court  certaiQ  papfrs,  &c.  accompanied  by 
^sffidavit^  stating  '^that  they  were  all  the  deeds. 


Jmie2S. 

December  U, 


PARKHURST 
V. 
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^^^  bookfiy  papers,  and  writings,  mentioned  in  the  schedules 
to  his  answer,  and  that  of  the  deceased  Defendant, 
except  as  thereinafter  mentioned;  and  the  affidavit 
LowTEN.  then  went  on  to  state,  that  the  several  papers  com- 
prised in  the  schedule  thereto,  being  part  of  the  pa- 
pers, &c.  mentioned  in  the  aforesaid  schedules,  re- 
lated to  the  sale  of  the  Presentation  in  the  pleadings 
mentioned,  as  to  which  the  late  Defendant,  by  his 
answer,  submitted  that  he  ought  not  to  be  called  upon 
to  answer,  forasmuch  as  the  bill  sought  to  charge  him 
with  a  simoniacal  contract ;  that,  in  case  the  alleged 
sale  were  to  be  declared  to  have  been  simcmiacal,  the 
siud  presentation  would  lapse,  and  the  Deponent,  who 
was  then  entitled  to  the  neict  Presentation^  as  in  die 
pleadings  mentioned,  might  thereby  be  subjected  to  a 
forfeiture,  or  to  a  loss  in  the  nature  of  forfisiture; 
therefore  submitting  that  he  ought  to  be  protected 
from  producing  the  said  papers,  &c.  inasmilch  as  the 
discovery  would  lead  to,  and  might  be  used  by  the 
Plidntifi  in  and  towards  the  proof  of  such  simoniacal 
contract ;  and  also,  inasmuch  as  the  naintifis  bad  no 
right  to  insist  on  such  discovery:  and  that,  as  the 
Court  would  not  have  compdled  the  late  Defendant 
to  make  such  production  or  cfiscovery  as  afiu^esaid,  he, 
the  Deponent,  as  Executor  and  Devisee  of  the  said 
late  Defendant,  was  in  all  respects  entitled  to  the 
same  protection/' 

This  affidavit  was  filed  on  the  90th  of  March  1816, 
and  the  Plaintiffs  now  moved  that  the  Defendant 
might,  within  a  week,  leave  witk  his  clerk  in  Court 
the  several  deeds,  books,  papers,  documents,  and 
writings,  mentioned  in  the  schedule  to  his  answer, 
which  were  set  forth  in  the  schedule  to  his  said  affi- 
davit, with  liberty  to  the  Plaintiffs,  their  Clerk  in 
Court,  Agent,  or  Solicitor,  to  inspect  and  take  Copies. 
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Sir  Samuel  Romttyj  Belly  and  Sidebattomy  in  sup- 
port of  the  motion. 

The  protection  claimed  in  this  instance  is  in  the 
nature  of  a  mere  personal  protection  of  the  Defendant 
finom  the  forfeiture  to  which  his  discovery  would  ren« 
der  Um  liable,  and  cannot  extend  to  his  representatives. 
The  executor  can  sustain  no  injury  in  such  a  case  as  the 
present,  unless  it  be  tCe  possible  injury  of  the  Crown 
presenting  a  younger  life  to  the  vacant  benefice,  to  the 
prejudice  of  the  next  presentation.  But  this  is,  at  the 
most,  a  remote  and  consequential  injur^.  That  to 
wfaidi  the  rule  only  applies  is  direct  and  immediate. 
But  eould  the  late  defendant  have  claimed  this  pro- 
tection? He  was  a  mere  tnistee  for  Daniel;  and,  as 
such,  the  rule  would  not  have  applied  to  him.  As  a 
trustee,  he  must  be  taken,  negatively  at  least,  to  have 
contracted  to  do  nothing  tliat  might  prevent  the  trust 
fitmbemg  carried  into  execution.  But  his  refusal  to 
answer  was  in  itself  a  breach  of  trust.  At  most, 
be  was  only  in  the  situation  of  an  over-paid  mort- 
gagee; and  neither  he,  nor  his  personal  representative, 
could  have  the  slightest  shadow  of  interest  to  oppose 
to  the  demands  of  the  present  Plaintiff. 


1816. 


PaKKB(7R3T 

V.' 

LOWTBN. 


In  this  view  of  the  case,  it  is  not  necessary  to  con- 
sider whether  the  transaction  was,  or  was  not,  in  itself, 
of  soeh  a  nature  as  amounts  to  a  simoniacal  contract. 

Sir  Arthur  Piggott,  fFetherell,  and  Spence,  for  the 
I^efendant,  the  executor. 

If  the  right  to  a  discovery  in  this  Court  were  un- 
limited, the  application  must  succeed.  But  there  is 
no  mle  of  equity  by  virtue  of  which  it  can  be  pre- 

VoL.  I,  2D 
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IBlb.  ^  tended  that  any  such  right  exists ;  and  parties  who  are 
unable  to  shew  that  they  are  entitled  to  a  discovery 
aliunde  will  obtain  no  assistance  here.  In  the  present 
LowTEN.  case^  in  order  to  establish  his  right  to  a  discoveiy  from 
this  defendant,  the  Plaintiff  must  shew  Aat  fSbe  agree- 
ment of  which  he  seeks  the  discovery^'as  not  simo- 
niacal.  But  the  whole  transaction,  i»  charged  by  the 
bill  and  not  denied  by  the  answer,  evidently  amounts 
to  simony.  There  can  be  no  question,  therefiare,  as  to 
the  right  of  the  Defendant  to  the  original  bill  to  pro- 
tect himself  from  this  discovery^  and,  whatever  right 
he  possessed,  the  same  must  extend  to  hi»  representa- 
tive, since  tUs  is  not  an  original  suit  agunst  that  re- 
presentative, but  the  former  suit  revived,  as  to  whicfa 
he  must  stand  precisely  in  the  situation  of  the  de- 
ceased. But,  were  it  otherwise,  there  can  be  no  pre- 
tence for  saying  that  the  avoidance  of  this  presen- 
tation would  not  be  an  injury  sufficient  to  constitute  a 
forfeiture  of  interest,  witiiin  the  meaning  of  the  rule 
which  allows  a  Defendant  to  protect  himself  from  dis- 
covery upon  tiie  ground  of  forfeiture.  It  is  not  for 
the  other  party  to  say,  if  the  presentation  were 
avoided,  you  might  be  but  where  you  were  before, 
or  even  by  possibility  in  a  better  situation  than  yon 
are  already ;  it  is  no  less  a  forfeiture  of  that  which  you 
actually  have.  It  is  an  alteration  of  tenure,  affecting 
the  possessor  just  as  much  as  a  change  of  lives  on  an 
'  estate  held  pur  autre  tne,  or  the  substitution  of  a  new 
tenant  for  life  to  the  prejudice  of  the  immediate 
remainder-man. 

The  papers  of  the  deceased  are  an  absolute  property 
in  the  hands  of  his  executor,  as  in  the  case  of  Lord 
Chesterfield' $  letters ;  besides  which,  the  executor  has 
a  duty  to  perform  in  protecting  the  character  of  his 
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testator,  which  constitutes  a  species  of  right,  of  which        ^^^^- 
the  common  law  has  taken  cognizance  in  giving  an  ^ 
indiccment  for  a  libd  on  the  dead,  (a)  9. 


Sir  Samud  BoftmUy^  in  reply. 

There  is  uo  such  rule  as  that  a  party  may  proteat 
himself  from  making  a  discovery  on  the  ground  that 
the  disclosure  sought  would  affect  hist^haracter.  (^ivil 
rights  are  not  to  be  defisated  by  withholding  papers, 
the  producti<m  of  which  is  necessary  to  their  establish- 
ment, on  so  frivolous  a  pretext.  The  production  can- 
not be  refused,  unless  upon  shewing  that  the  party 
who  resists  is  liable  to  sustain  some  penalty  or  for- 
feiture in  the  nature  of  a  penalty,  as  the  consequence 
of  producing  them. 

The  sukgle  question,  therefore  is,  whether  the  pre- 
sent defendant  wouM  in  his  own  person,  be  rendered 
sutgect  to  a  penalty  by  the  production  of  these  papers. 
If  the  contract  did  not  amount  to  simony  within  the 
statute,  it  is  clear  there  could  be  no  forfeiture.  If  it 
did  amount  to  simony,  still  how  can  the  avoidance  be 
considered  in  the  light  of  a  forfeiture  with  respect  to 
this  defendant?  A  pecuniary  loss  is  not  to  be  con- 
founded with  a  penalty ;  and  a  mere  possibUity  of 
snch  loss  can  never  be  sustained  as  a  reason  for 
refusing  a  discovery  on  the  ground  of  its  subjecting  to 
a  penalty.  Upon  such  a  principle  as  this,  no  discovery 
would  ever  be  made  that  could,  or  might  by  pos- 
sibility, be  in  any  shape  pifejudicial  to  the  Defendant 
called  upon  to  make  it.  (i) 

(a)  See  5  Rep.  1S5.  The  indictment  can  be  supported 
case  De  LUfeUU/amoiU.  are  fully  explained. 

But  see    also    R^r  v.   Tcp  (6)    See    Fane  v.    Ailee^  1 

hmn,  4  T.  R.  196,  where  the      Eq.  ca.  ab.  77.  pi.  15. 
grounds  upon  which  such  an 

3D2 
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181«. '         The  Lord  Chancbllor, 


V.  Since  it  appears  tliat  a  considerable  difficulty  may 

liOWTBM.  arise  upon  the  form  of  the  objection,  as  taken  by  this 
answer,  I  must  defer  ^^pronouncing  my  judgment  till 
after  I  shall  have  Jiad  an  opportunity  of  examining  the 
pleadings.  The  bill  alleges  that  the  contract  was 
^imtniacal,  and  then  it  represents  that  Lawten  was 
not  a  purchaser  for  his  own  benefit,  but  in  trust  to  sell 
for  the  benefit  of  another,  a  clergyman,  who  has  since 
taken  the  advantage  of  the  Insolvent  Act,  and  whose 
assignees  are  the  present  Plaintiffs.  The  case  is  one 
which  deserves  a  very  considerable  degree  of  atten- 
tion, for  this  reason,  that,  since  it  has  been  held  that 
an  advowson  constitutes  assets  for  the. payment  of 
debts,  that  decision  puts  the  question  on  an  entirely 
new  ground— ^-whether  a  trustee  in  whom  the  advow- 
son is  vested  for  the  payment  of  debts  can  protect 
himself  from  discovery  as  to  a  sale  in  execution  of  his 
trust,  upon  the  ground  of  simony  in  the  contract. 
The  next  question  is,  whether,  supposing  that  Lcwten 
had  protected  himself  by  his  answer  from  making  the 
discovery  sought,  that  protection  can  be  held  to  extend 
to  his  representatives;  and  this  last  question  will 
depend  very  much  upon  the  form  of  the  pleadings. 
Upon  the  question  of  character,  I  hold  that,  supposing 
a  man  to  be  liable  to  penalty  or  forfeiture  (irovided  he 
is  sued  within  a  limited  time,  and  that  the  suit  is  not 
commenced  till  after  -the  limitation  expired,  he  is 
bound  to  answer  fully,  notwithstanding  his  .answer 
may  tend  to  cast  a  very  great,  degree  of  reflection 
upon  his  character  and  conduct.  On  the  other  point 
my  opinion  is,  that  there  is  a  very  wide  distinction 
between  penalty,  or  forfdture  in  the  nature  of  penalty, 
and  lops,  especially  loss  in  respect  of  interest  only. 
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The  Lord  CuAffcBLLon^  l^l^- 


Parkhitrst 
The  Bill  seeks  to  have  it  declared  by  the  Court  that  v. 

Lowtm  was  a  Tinistee  for  the  PlaintilF,  as  to  the  >owtbn. 
presentation  sold  by  him^  and  to  have  an  accouut 
accordingly  rendered  of  the  money  arising  from  that 
sale ;  and  it  stales  a  transaction^  which,  as  it  is  there 
represented  to  have  taken  place,  clearly  amounts  -to  a , 
simoniacal  transaction.  When  it  is  considered  how 
solemnly  the  law  has  guarded  against  all  transactions 
of  this  species,  we  ought  not  to  take  for  granted  all 
the  facts  charged  Mi  a  Bill  so  framed.  However,  iit 
his  Answer,  2>nt7f6»  does  not  deny  the*  simony,  but,  on 
the  contrary,  insists  that  be  is  not  bound  to  make  the 
discovery  sought,  upon  the  ground  of  the  forfeiture 
attached  to  a  simoniacal  contract;  and  there  is  no 
doubt  that,  if  the  contract  were  really  simoniacal,  h^ 
could  not  be  compelled  to  make  the  discovery.  Then 
comes  the  question.  Whether  the  transaction  was  or 
was  not  simoniacal ;  and,  if  it  were  such  as  it  is  repre- 
sented to  have  been,  that  question  must  be  answered 
in  the  affirmative;  and  so,  in  the  absence  of  all  proof 
to.  the  contrary^  it  must  therefore  be  taken  to  hav« 
been  upmi  the  Defendant's  Answer. 

However,  Lowten  died,  and  a  bill  of  Revivor  and  ^ 
Supplement  was  filed  against  bis  representatives ;  to 
whieh  bill  his  Executor  has  put  m  an  answer,  stating 
that  he  is  willing  to  produce  all  books  and  papers,  &c., 
'^  savmg  just  exceptions;"  by  which  saving  it  is  evi- 
dent that  be  means  to  shelter  himself  from  making  any 
discovery  i^ieh  may  render  him  liable  to  forfeiture. 
But  then  it  is  said  that  he,  as  Executor,' can  be  liable 
to  no  forfeiture  by  making  the  discovery  sought ;  and 
the  answer  to  that  is,  that  he  is  entitled  to  the  next 
Presentation,  which  was  also  purchased  by  Lowten^ 
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and  that  an  avoidance  by  the  present  incumbent 
would  consequently  affect  his  interest  in  that  next 
Presentation^  since  it  would  thereby  fall  to  the  Crown 
to  present  for  this  turn,  and  the  Crown  may  substitute 
a  younger  and  better  life  in  th^  room  of  that  by  which 
the  avoidance  is  made. 


Thus  it  is  shewn  that  the  Executor  has  an  interest 
m  endeavouring  to  protect  himself  from  the  conse- 
quences of  the  discovery ;  and,  with  regard  to  the  only 
question  that  remains,  which  is,  Whether  the  interest 
is  of  such  a  nature  as  to  afford  him  that  ground  of 
protection,  I  am,  upon  the  whole,  of  opinion  that  he 
is  entitled  so  to  protect  himself. 


Rolls.  WHITFIELD  v.  CLEMMENT. 

May  SI. 

Testatrix  be.  2)^  NJ^i  PEAKE,  by  his  Will,  bequeathed 
qucathsallher  ^11  his  personal  estate  to  his  son  StepJien,  his 
^-,  te**  *  heirs,  executors,  &c.  charged  with  certain  payments 
tyygt^os^ju'jm^j  thereout.  Stephen  died  in  the  life-time  of  theTes- 
out  of  the  pro- tator,  whereby  the  bequest  became  lapsed;  and,  on 
duce  to  pay  all  the  death  of  the  Testator,  bis  five  infant  grand- 
debts;  "and in  children^  thfe  children  of  another  son,  also  deceased, 
the  next  place  to  i^^csLine  entitled  to  his  personal  estate,  as  in  the  case 
due  on  bond  "  ^^  intestacy ;  notwithstanding  which,  Elizabeth  Peake, 
The  Testatrix  ^^^  widow  of  Stephen,  took  possession  of  the  same 
owed  only  \90L 
to  A,  upon*  bond.    But  the  Court  decreed  payment  of  the  whole  300/. 


Wbitfisld 
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without  adminibtratioii.      On  the  eldest  grandson'^       1^1^ 

coming  of  age>  a  suit  was  instituted^  which  was  after* 

wards  compromised  i   Elizabeth  Pedke,  the  widow^ 

agreeing  to  pay  to  the  grand-children  8002.  a  piece^   Clsmmenoc. 

for  tbdr  shares  of  the  property^  in  consideration  of 

dieir  releasing  her  from  all  claims  in  respect  thereof  3 . 

and  sQch  release  was  accordingly  .executed  by  four  of 

the  five.   The  j&fth^.  (the  Plaintiff  in  the  present  suit)^ . 

at  this  time^  lived  with^  and  was  maintained  by^  the 

miBXixabeth  Peake,  who,  upon  her  coming  of  age, 

prevailed  npaa  her  to  execute  a  similar  release,  in 

consideration  of  1801.  alleged  to  have  been  laid  out 

and  expended  by  MHzabeth  Peake,  in  such  main- 

teoanee;   and  of  the  fiirther  sum  of  120/.  (making 

together  90Oi.y  whi<A  last  sum  of  120/.  was  secured  to 

her  by  the  bond  of  the  said  Elizabeth  Pedke,  and 

oiade  payable  within  three  months  after  the  death  of 

the  obligor. 

TUs  transaction  took  place  in  1789;  and  in  1806 
BStab^h  Pedke  made  her  will,  by  which  she  gave  and 
bequeathed  to  the  defendants,  Clemmeni  and  another, 
all  her  pemonal  estate,  in  trust  to  sell^  and  out  of  the 
produce  thereof  to  pay  all  her  debts ;  and^  in  the  next 
place,  to  pay  to  the  Plaintiff  <'  the  sum  c^  300/,,  due 
on  a  cmain  bond  entered  into  by  me  to  my  said 
niece,  with  the  intend  due  thereon  from  the  time  of 
executing  the  same;*'  and  she  thereby  moreover 
bequeathed  to  the  Plaintiff  a  legacy  of  50/.^  to  be  paid 
within  six  months  after  her  death. 

The  Bill  prayed  an  account  and  payment  of  the 
legacy  or  sum  of  300/.  with  interest  fit>m  the  date  of 
tbe  bond ;  and  also  of  the  501.  with  mterest  from 
tbe  end  of  six  months,  after  the  death  of  the  Tes- 
tatrix. 
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\^^^}^  The  Defendants,  on  the  other  hand,  admitting  die 

Plaintiff  to  be  entitled  to  the  50/.  legacy,  contended 
Whitfield  ^y^^^  ^  the  Testatrix,  by  h«r  will,  stated  the  300/.  to 
Cleuuent.  be  due  on  the  bond,  wbqreas  only  1201.  wasinfiict 
due  thereon,  the  Plaintiff  was,  in  justice  and  equity, 
entitled  only  to  the  120/.  with  interest  from  Hie  time 
of  the  e^^ecution  thereof,  (a) 

The  Master  of  the  Rolls 

Was  of  opinion  that,  as  the  Testatrix  had  pre- 
viously directed  her  Tnistees  to  pay  all  her  debte,  the 
direction  to  them  to  pay  this  sum,  merely  as  a  debt, 
would  have  been  nugatory ;  and  t^at  Uiis  was  a  strong 
indication  of  the  intention  that  the  Plaintiff  should,  at 
all  events,  have  the  sum  given,  as  a  legacy,  whether 
it  should  be  actually  due  on  the  bond  or  not.  That 
the  Testatrix  was  probably  mistaken  as  to  the  real 
amount  of  the  sum  due  upon  the  bond,  but  that  should 
not  operate  to  controul  the  extent  of  the  provision 
designed  for  her  niece ;  And,  if  it  were  not  meant  that 
she  should  take  it,  absolutely  to  that  extent,  it  was 
altogether  unnecessary  to  have  mentioned  the  debt  at 
all ;  whereas,  if  she  intended  the  300/.  as  a  certain  pro- 
vision, then  the  wholewill  would  have  its  due  opera- 
tion. And  that  this  was  agreeable  to  the  maxim  of  the 
civil  law,  falsd  demanstratione  legatum  nm  perm  ]  (i) 

(a)    The  reporter,  did   not  Titio    centtm  que  ipi  <^^' 

hear  the  arguments  of  cpunsel  valeret   le^tum,  etiamsi  Ti- 

in  this  case.  tio    nihil     dcberet;    quia  «c 

(h)    Inst  lib.    2.    tit.    so.  specific^     determinalione   res 

§.  30.       "  Si  quis   Tuio  lega-  rclicta," 
veriif  quod  ip%e  debet ;  si  nihil  Hopp.  Cofmin.  od  locum*  F^^ 

debeat,    imuile   est  legatum.  vide,  lib.  2.  tit. «0.  s.  14.   "Si 

Cum    e  contrariOy   si   certani  debitor  creditori  5uo,9«h^<^^'» 

quintitatcm  adjccisset,  legando  legaverit,  inutile  est  Jcgattim, 


V. 
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1816. 
in  conformity  to  wbich  it  had  been  held  tbaf^  where  a     ^^^^-^r^j 

Testator  has  given  a  certun  siim^  as  a  debt  due  to  the  WiiiTFiELD 

person  to  whom  he  gives  it,  the  circumstance  that  he 

does  not  owe  to  that  person  so  much  as  he  has  given^ 

shall  not  inv^didate  the  bequest,  (a) 

si  mkil  pha  est  in  legato^  quam  autem   major    utilitas    vel  ra- 

in  dcbito.^  time  quantUatis^  vei  qualitatis/' 

'*  QMotieMornqm  efgo,"   says  &c. 
the  Commentaiy,  <'  uild  raiione         (c)  Vide  WilUmm  v.  WUHam, 

mejot  ntilitag  redundai  in  Ore"  3  Bro.  87.     MUner  v.  Milner, 

iiiorem,  toliet  tubiistii  debitum  1  Ves.  106.  Swmb.  part  7.  c.  d. 

CndUori  Ugaium,      Redundat  s.  13. 


BURNETT  V.  ANDERSON  and  Others. 

June  27. 
^pHE    Plaintiff   was  a  wharfinger^    and   by  his    piainUffliav. 
'*-    Bill  called  upon  the  Defendants  to  interpleading  parted  with 
as  to  certain  goods^  whicl^  on  the   17th   of  Maj/,  the  property, 
had  been  landed  at  his  wharf,  m  the  name  of  iato.  «^"^^  ^"^^ 
It  WIS  alleged  that  the  Defendant  Jnderson  claimed,  ^g  brnTcaiMt 
as  the  pnrdiaser  from  Law,' in  the  course  of  business  5  different  claim- 
Law  having)  on  the  17th  of  May,  given  a  valuable  auts,  upon  an 
consideration  for  the  goods  to  Bogle,  French,  and  Co.  undertaking  to 

pay  over  the 
value  to  the 
The  Defmdant.  Callaglmi  had  3oid  the  good&  ^  party  entiUcd. 
%/e,  French,  and.Co.  who,  on  the  17tb  of  May,  pre- 
vionsiy,  (as  it  was  allegec^),  to  the  complete  delivery 
of  the  goods,  had  become  Bankrupt)  and  Callaghan 
claimed  as  an  unpaid  vendor,  entitled  to  stop  in  trantUu. 
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BVBNBTT 
AnD£B80N. 


The  defendant  Shaw,  as  the  Amgiiee  unikr  t&e 
ccnumiasion  against  Bqgle,  /^encftyand  Co.  contended^ 
first,  as  against  CaUaghan,  that  there  had  beea  a  com- 
plete delivery  on  the  17th,  so  as  to  vest  the  property 
in  the  bankrupts  and  preclude  a  stoppage  in  kasmtu: 
an^  as  against  Andemm,  that,,  on  the  17th  of  JIfiy, 
previously  to  the  delivery  of  the  goods  to  Law,  Bogk, 
^i'enchy  and  Co*  had  notoriously  committed  acts  of 
bankruptcy,  and  had  become  insolvent ;  and  that  the 
goods  in  questioii  had  been  delivered  to  Law,  either 
after,  and  with  notice  of,  those  circumstanees;  or  by 
way  of  fraudulent  preference,  and  in  contemplation  of 
bankruptcy. 


Anderson  had  brought  an  action,  and  the  others 
threatened  it.  The  Plaintiff  stated  his  inability  to 
determine  the  validity  of  these  oppositely  stated  clums, 
dtber  in  fact  or  in  law. 

The  defendant  Anderson,  by  Ms  Answer,  stated,  that 
the  Plaintiff  had  delivered  the  goods  in  question  to  the 
defendant  CaUaghah,  under  an  indemnity.  A  motion 
was  made  upon  the  above  circumstances,  to  restrain 
Anderson  from  proceeding  in  hb  actk>n. 


Against  the  motion  it  was  contended,  that  the  Plain- 
tiff, having  parted  with  the  good^  could  not  comply 
with  the  condition  upon  which  alone  the  Court  inter- 
poses In  cases  of  this  nature,  viz.  the  delivery^  in  the 
result,  of  the  subject  of  dispute  to  the  party  aititled; 
and,  secondly,  that  the  Plaintiff  having  taken  an 
indemnity  from  one  of  the  parties,  had  provided  for 
himself  a  remedy  against  the  mischief  of  conflicting 
claims.  It  was  at  least  difficult  to  say  that,  as  to  one 
of  the  parties,  there  was  not  coUnsicm. 


Burnett 
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In  answer  to  these  objections,  the  fiMSts  were  relied  1B16. 
on,  that  the  Defendant  had  undertaken^  and  was  pre- 
pared;  to  pay  the  value  of  the  goods  into  Court ;  that 
the  goods  were  of  a  perishable  nature ;  that  this  course  Anobbson 
was  most  advantageous  to  all  the  parties  interested ; 
and,  lasdy,  that  the  Plaintiff's  being  indenmified  as  to 
one  of  the  litigants  was  no  reason  why  the  Court 
should  not  procure  him  an  indemnity  as  against  the 
other?^  who  were  harassing  him;  the  question  of 
collusion  being  concluded  by  the  Affidavit  annexed  to 
the  BUI.  (a) 

BoteyVi  support  of  the  motion. 

Sir  S.  SomiUy  and  Courtenayy  against  it 

N.  B, — Callaghan,  one  of  the  defendants^  was 
reddent  in  Ireland;  as  to  which  see  Stevenson 
V.  Anderson. 

The  Lord  Chancellor 

Refiised  the  motion  upon  the  first  pointy  declaring  it 
to  be  his  opinion^  that  the  Flaintifl^  having  parted  with 
the  goods,  stood  no  longer  In  a  situation  entitling  him 
to  put  the  claimants  to  an  interpleader.  It  was  not 
eoough  to  say  that,  in  the  result  of  such  a  proceeding, 
the  party  entitled  might  have  the  value  of  his  pro- 
perty; he  was  entitled  to  it  specifically.  * 


(o)  Langston  v.  Boylston,      Anderson,  3  Ves.    &  Beames, 
2  Ves.  J.  io«.    Stevenson  «.      407. 
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subsequently 
absconded : 
Order  <9i  the 
Bank  to  pay 
the  money  to 


June  15.      Ex  parte  HUNTER  and  Another,  in  the  Matter  ef 

BECHJER. 

Part  of  the  'THHE  Petitioners  and  another  were  Assignees  of 
Bankrupt's        -*•      the  estate  and  effects  of  the  Bankrupt;  and  the 
estate  having    Petition,  snpportecf  By  Affidavit,  sUted  that  they  had, 
been  paid  into  together  with  their  co-assignee,  opened  an  account  at 
iiames   f  tkr^  *^^  ^^^^  ^^  England,  and  deposited  tliere  large  sums  in 
Assignees,  one  *®"'  J^°^*  names,  on  account  of  the  Bankrupt's  estate; 
of  whom  had    ^^a^  hy  an  Order  of  the  Commissioners,  made  upon 
auditing  the  account  exhibited  before  them  by  the 
Petitioners,  they,  and  their  Co-assignee,  were  directed 
to  pay  a  dividend  of  one  shilling  and  ninepence  in  the 
pound,,  on  the  amount  of  the  respective  debts  proved 
the  names  of    ^^^^^  *e  commission ;  that,  being  desirous  of  com- 
t- the  two  plying  with  this  Order,  the  Petitioners  had  caused 

remaining  enquiries  to  be  made  for  their  Co-assignee,  to  procure 
Assignees.  his  signature  to  cheques  or  orders  on  the  Bank  for 
payment  of  the  dividends ;  and  that,  in  answer  to  such 
inquiries,  they  found  that  he  had  absconded  from  the 
country  for  the  purpose  of  avoiding  his  creditors,  and 
that  a  commission  of  bankrupt  had  since  been  awarded 
against  him,  founded  on  an  act  of  bankruptcy  committed 
by  so  abscondmg,  to  which  he  had  not  surrendered. 
I'he  Petition  went  on  to  state,  that  the  Petitioners  had 
applied  to  the  bank  to  pay  cheques  and  orders  signed 
by  the  Petitioners  only,  which  had  been  peremptorily 
refused ;  therefore,  praying  that  the  Bank  of  England 
might  be  directed  to  pay  any  cheques  or  orders  so 
signed,  not  exceeding  the  amount  of  the  deposits. 


Sir  S.  RomUly  and  Rose^  in  support  of  the  Pe- 
tition. 
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Sir  A.  Piggottf  for  the  Bank,  objected  that  payment       I^l^- 
could  not  safely  be  made,  except  to  all  the  parties  in     "^T^^^ 
whose  names  the  funds  were  deposited.    That  it  was  Huni^b  in 
not  an  application  under  the  Statute  (a)  for  transferring  the  matter  of 
stock  in  the  absence  of  one  Trustee,  but  a  mere  cash     ^"^■■*- 
^count,  as  at  a  banker's. 

However,  on  the  authority  of  the  case,  of  Ex  parte  ^ 
CoBhUj  if)  the  Lard  Chancellor  made  the  Order,  as 

prayed. 

(fl)  36  Geo.  3,  c.  90.  {b)  2  Cox.  427. 


BRACE  V.  ORMOND.  July  16. 

A  Motion  was  made,  on  the  part  of  the  Defendant,     Upon  a  re- 
^  Mary   Ormond,    "  that  the  Bank  of  England  Terence  to  the 
might  be  ordered  to  permit  an  inspection  of  the  books  ^^^>  *'  ^' 
by  the  solicitor  of  the  ssud  Defendant,  for  the  purpose  /^enabl  W^ 
of  ascertaining  the  time  when  a  certain  sum  of  2,000/.  ^  make  his 
^^  purchased  in  the  Navy  five  per  Cents,  in  the  Report,)  to 
name  of  the  Testator,  James  Ormond,  and  the  said  have  the  evi- 
Defendant,  his  wife;   and  also  the  time  when  the  }^«"^o^«°tri«s 
ame,  or  any  part  thereof,  was  sold  out ;  or  that  *®  !^**^ig^^^^ 
Bank  might  be  ordered  to  furnish  the  said  Defendant's  ^^i^^^  ^^ 
solicitor  with  an  extract  from  their  booktu,  containing  Master  is 
the  information  reqiiired,   it  being  necessary  to  lay  bound  to  grant 
such  information  before  the  Master,  in  order  to  enable  his  certificate^ 

in  order  to 
JQsdfy  the  Bank  in  permitting  an  inspection,  rather  than  compel  the 
parties,  by  his  refusal,  to  file  their  Bill  for  a  Discovery.   . 
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181G.       him  to  make  his  report  upon  the  matters  referred  to 

him  in  the  cause." 
Bracb 

V. 

Oruond.  By  the  decree  made  in  this  cause  it  was  referred  to 
the  Master  to  take  an  accoont  of  the  personal  estate 
of  the  Testator  come  to  the  hands  of  the  said  De- 
fendant, for  taking  which  account  the  usnal  directions 
were  given.  In  pursuance  of  this  decree,  a  state 
of  &cts  was  laid  before  the  Master,  by  which  it 
appeared  that,  on  the  marriage  of  the  Defendant  mth 
the  Testator,  and  in  consideration  thereof,  a  sum  of 
money  was  invested  by  the  Testator  iq  the  purchase  of 
the  said  2000L  stock,  in  the  joint  names  of  himself  and 
the  Defendant,  1000/.  (part  whereof)  she  afterwards 
joined  with  him  in  selling  out,  on  condition  of  it^  being 
re-invested,  which  had  not  been  done.  Upon  attend- 
ing a  warrant  before  the  Master  on  this  state  of  fiicts, 
the  Master  required  evidence  to  be  laid  before  him 
from  the  books  of  the  Bank,  in  order  to  ascertain  the 
times  of  the  investment  and  sale;  in  consequ^ceof 
which,  the  Defendants  solicitor  applied  for  an  inspec- 
tion of  the  books,  or  an  extract  therefrom;  and  was 
informed  that  no  information  could  be  g^ven,  unless 
upon  production  of  a  letter  or  certificate  from  the 
Master,  stating  that  the  information  required  was 
necessary  to  be  produced  before  him. 


The  Affidavit  of  the  Defendant's  solicitor  in  sup- 
port of  the  Motion  went  on  to  state  that  the  Deponent 
informed  the  Master  of  the  result  of  his  application 
at  the  Bank^  and  requested  him  to  give  the  required 
certificate  or  letter,  which  the  Master  refused  to  give; 
but  inserted  in  the  margin  of  the  state  of  facts, 
opposite  the  statement  relative  to  the  investment,  the 
following  memorandum,  in  his  own  hand-writings  and 
with  his  signature :— - 
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^This investment  must  be  proved;  I  suppose  this        1^16. 
may  be  done  by  applying  at  the  Bank/'  r^^ 

Tie  Deponent  then  renewed  his  application  to  the  Obmoxd. 
Bank^  exhibiting  this  memorandum^  but  was  again 
deided  the  information  sought,  without  producing  a 
regular,  certificate  to  be  deposited  at  the  Bank ;  and 
the  Master^  upon  this  being  reported  to  him,  again 
refused  the  required  certificate.  The  following  oor- 
respoodence  then  took  place  between  the  Depmient 
and  the  Solicitor  to  the  Bank  •**- 

''Jiiiie29, 181& 

«Sia, 
''We  some  time  since  implied  to  you  for  you^ 
mterference  in  order  to  obtain  a  search  at  the  Baiik^ 
for  the  purpose  of  ascertaining  the  time  when  a  sum 
of  20OO/.  was  bought  into  the  five  per  Cents,  in  the 
names  of  Mr.  and  Mrs.  Omumd,  which  it  became 
necessary  to  ascertain,  in  order  to  support  a  cliarge 
carried  in  before  the  Master.  The  Master  refused  to 
give  any  certificate,  but  made  a  memorandum  m  the 
margin  of  the  draft  of  the  charge,  stating  that  such  an 
inqmry  was  necessary.  You  afterwards  saw  the  Master 
upon  the  subject;  and  we  understood  that  you  had 
convinced  him^that  he  ought  to  give  the  usual  cer- 
tificate. The  Master,  however,  still  refuses  to  do  so, 
and  advises  us  to  apply  to  the  Court  against  th6  Bank ; 
and,  as  the  proceedings  before  the  Master  are  drawing 
to  a  close,  it  is  absolutely  necessary  that  something 
should  immediately  be  done.  We  should,  therefore,  b6 
obliged  to  you  to  say  whether  you  wUl  recommend  the 
Bank  to  permit  us  to  make  the  search,  &c. 

*'  To  J.  Kaye,  Esq. 
SoU(nior  to  the  Bank  of  England."     . 
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1816. 

Bracb 
Oruond. 


«Jii/y  1,1»16. 

^^  GbKTLBM  BN| 

^^  In  answer  to  your  letter  of  the  28th  of  June,  I 
beg  leave  to  acquaint  you,  that  the  Bank  of  England 
is  always  ready  to  afford  evidence  from  their  books,  in 
all  cases  where  such  evidence  is  requisite  for  the  pur- 
poses of  justice ;  but  it  is  the  duty  of  the  Bank  not  to 
expose  the  state  of  property  under  its  superintendence 
to  indiscriminate  examination.  To  avoid  all  improper 
disclosure  of  accounts  kept  at  the  Bank,  the  Governors 
and  Directors  require,  in  cases  where  evidence  is 
wanted  to  satisfy  inquiries  in  the  Court  of  CbaQcerji 
that  the  Master,  before  whom  the  investigation  takes 
place,  should  certify  that  the  information  called  for 
is  requisite  for  the  purpose  of  answering  the  inquiries 
directed  by  the  Court.  I  believe  aU  the  Masters  in 
Chancery,  except  the  Master  to  whom  this  cause 
stands  referr^,  have  given  the  requisite  certificate 
when  evidence  has  been  called  for  from  the  Bank; 
and  I  think,  upon  consideration,  the  propriety  will  be 
seen  of  the  Bank  rdbsing  to  permit  an  indiscriminate 
inspection  of  their  books.  If  the  Bank  were  to  give 
the  information  demanded  on  every  application  of  a 
professional  man,  no  man's  account  at  the  Bank  would 
be  secure  from  improper  disclosure.  I,  therefore, 
conceive  it  to  be  my  duty  to  advise  the  Bank  not 
to  ^ve  any  information  of  the  contents  of  the  Bank 
books  in  cases  similar  to  that  stated  in  your  letter, 
unless  the  Master  before  whom  the  investigatk)n  takes 
place  will  send  to  the  Bank  a  certificate  that  the 
information  sought  for  is  requisite  for  the  purpose  of 
satisfying  the  inquiry  he  is  directed  by  the  Court  to 
make. 

^^  I  am.  Gentlemen,  &c." 


Bracb 

V. 
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An  AflSdavit  was  filed,  on  the  part  of  the  Bank^  ^  JBIO^ 
setting  forth  the  above  correspondence,  and  stating 
that  in  cases  where  Masters  in  Chancery  had  required 
evidence  from  the  Bank  books  upon  inquiries  directed  Obmokd. 
by  the  Court,  it  had  been  usual  for  them  to  sign  a 
certificate,  «tating  the  particulars  of  the  information 
required ;  and  that,  upon  every  occasion  of  receiving 
such  certificate,  the  information  required  had  been 
supplied  by  the  Bank,  and  verified  by  Affidavit  of  one 
of  the  Bank  clerks. 

Wii^fieldy  in  support  of  the  Motion. 

Sir  Jrthur  Piggott,  for  the  Bank  of  England^ 
(which,  though  not  a  party  to  the  suit,  consented  to 
appear  upon  the  motion,  waving  the  point  of  form,) 

Alleged  that  the  Bank  were,  perfectly  willing  to 
grant  the  inspection  required,  upon  having  the  proper 
certificate ;  but  insisted  on  the  great  public  inconve« 
nieace  of  allowing  such  inspection  without  proper 
authority,  and  on  the  necessity  of  the  Bank  having, 
in  all  such  cases,  a  document  deposited  with  them,  by 
which  they  might  be  enabled  to  shew  that  they  had 
not  at  any  time  suffered  an  inspection  to  be  made  on 
'igbt  or  insufficient  grounds.  ^ 

71W  Lord  Chan  c£LLOR  I 

Refused  the  Motion;  but  said,  he  thought  it  was 
<pute  proper  and  necessary  that  the  Master  should  in 
such  cases  give  his  certificate,  to  be  deposited  with  the 
Bank  for  their  justification,  there  being  no  other  alter- 
native but  the  tedious  and  expensive  resource  of  filing 
a  Bill  of  Discovery ;   and  that,  to  prevent  such  an 

Vol.  I.  2E 
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ISK.  Inconvenience  to  the  snitors  of  the  Court,  be  would 

^^^^  himself  grant  a  certificate,  ap<m  a  proper  case  lud 

^'^*'"  faefoK  him. 
•OiiifeND. 


Rolls.  DYER  v.  DYER. 

June  18. 

A  Testator    iHf  ^^.^  NEfTTHy  by  bis  Will,  gave  and  devised 

gives  to  il.  an  as  follows :— *^  To  my  nepbew,  James  Dt/er,  201. 

annuity  of  SOL  per  annum,  to  be  paid  out  of  my  freehold  estate  at 

to  be  paid  out  West  Part,  in  the  county  of  /FUis,  for  and  during  his 
of  his  fre^oM  ^f^      ^j       ^^  ^^^  j  j.^^  .      ^^ ^         j^^^^  ^^ 

estate  at  TF.  for        ,*.-..„.  , 

his  life.    He     ^^P**®^  Jatnes  Offer  lives  in,  and  the  house  that  Samh 

gives  the  rents  GW/fe*  lives  in,  and  my  house  in  fTest  Port,  called 
and  profits  of  ^atts,  I  give  the  rents  and  profits  diereof  to  my  nieces 
certain  houses  Ann  Dyer,  diuring  her  life.  TTie  house  that  Eizaktk 
to  B.  for  her  Reynolds  Uves  in,  with  the  use  of  the  brew-house,  to. 
Aer  bousT*^  I  give  to  my  servwit,  Margaret  Broadway,  wiA  lOL 
with  10/.  a  *  y^^*  *^  *^  P**^  *^  ^^"^  **"  5^  dies."  And,  after 
year  for  her  S'^ing  to  the  said  Margaret  Broadway  several  specific 
Hfe,  to  C;  and  articles  of  household  furniture,  he  proceeded  as  fol- 
all  the  residue  lows :— «  All  the  rest  of  my  estates  and  chattels  of 

of  his  estate  what  land  and  nature  soever,  after  the  death  of  jny 
and  effects,  af-        i.  r  *>  i 

ter  the  deadi  of  ^®P*^^^>  ''^'^  ^^y  »»d  ^Y  niece,  Jnn  Dyer,  and 
A.  JB.  and  C.  to  ^^  servant,  Margaret  Broadway,  I  give  to  Edmnd 
V.    No  estate  ^^tVs  children,   and  Ann  Price's  children,  to  i)e 
for  life  in  the    equally  divided  between  them.'* 
residue  passes 

by  implication      Upon  the  death  of  the  Testator,  his  nephew,  J(«^ 

to  A.  B.  and  C.  j)y^^  ^^y,  ^^^  administration  with  the  will  annexed, 

and  by  vfa-tue  thereof  possessed  himself  of  the  pereona' 
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estate,  haring  tiso,  as  he^  at  law,  entered  into  the       l^l^- 
receipt  of  the  rents  and  profits  of  the  real  estate.  Drsa 

He  Bill  was  filed  hy  Ann  Djfer,  (who  was  an  _a^ 
in&Dt,)  for  an  aeeonnt  of  the  rents  and  profits  of  the 
three  hooses  spedficaUy  derised  to  her,  and  for  a 
receiver;  also  elaiming  an  faiterest  fat  the  residnaiy 
red  and  personal  estate,  joinilj  with  Jbfne^  Ify^, 
and  Mm'garet  BroaduHty,  as  befaig  giren  to  them  by 
inplietllon  dioring  their  joint  lives,  and  the  fife  of 
the  rarrifor,  and  praying  that  the  same  might  be 
38certaiBed  accordingly. 

Sir  Samud  Bomil^,  for  the  Plaintiff, 

Referred  to  the  case  of  Huttwi  v.  Simpson^  as  re- 
ported in  VemMf  (a)  where  it  is  said,  '^fourthly,  That 
a  devise  to  Bridget  afiier  the  death  of  the  wife,  although 
Bf}^  was  but  one  of  the  two  co-heirs,  would  give 
an  estate  for  life  to  the  wife  by  implication ;''  but  be 
^as  interrupted  by  the  Master  of  the  Rolls,  who  asked, 
Whether  the  true  point  in  that  case,  which  follows 
immediately  afterwards,  viz.  that  there  ''  the  words  in 
the  will,  after  the  death  of  the  wife,  related  only  to  the 
jointure  lands  devised  to  Bridget,'*  was  not  also  the 
point  in  the  present  case,  and,  therefore,  directly  against 
the  Plaintiffs  it  being  there  held,  that  there  was  no 
estate  for  life  by  implication  ?  And  his  Honour  after- 
wards read  a  fiiller  note  of  the  same  case  in  Gilbert,  (b) 
^here  it  is  said,  <^  As  to  the  first  point,  the  Ck)urt 
^med  pretty  clear  that  the  wife  took  no  estate  for 
life  by  implication,  because  the  implication  which  shall 
^iisinherit  an  heir  at  law  must  be  n^essary,  and  here 
is  no  necessary  implication,  though  the  daughters  were 

(a)  9  Vem.  722.  der  the  name  of  Simpwn  v. 

(&)  Rep.  in  £q.    116.    un«       Hamby, 
2E2 
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1816.       heirs;  because  it  may  be  intended  onljr  of  tboae  lands 
_^  which  were  before  expressly  devised  to  the  wifefcr 

f,,  Ufe,  so  that  they  could  not  have  them  after  her  dcBtb^ 

DvBB.  but  for  the  otherSy  they  could  have  them  ipunediately." 
The  claim  of  the  Plaintiff  was  consequently  aban- 
doned; and  it  was  declared  that  the  Defendant  Jams 
Dyer,  was  entitled  under  the  Will  to  an  annnityof 
20;.  for  his  life,  charged  on  the  Testator's  freehold 
estates;  that  the  Defendant^  Margaret  BroadiDajif'^ 
entitled  to  an  annuity  of  10/.  for  her  life^  to  the  pay- 
ment whereof  the  per«>nal  estate  not  specifically 
bequeathed  was  liable ;  that^  under  the  said  WUl^  the 
Plaintiff  was  onfy  entitled  to  the  rents  and  profits  of 
the  four  leaseholds  for  her  life^  and  tlie  Pefendant 
Broadwcy  to  the  rents  and  profits  of  die  leasehold 
bequeathed  to  her,  also  for  her  life ;  and  that  the 
Defendants,  the  children  of  Newth  and  JPrice,  were 
entitled  (subject  only  to  such  respective  life  estates) 
to  the  said  leaseholds  absolutely,  to  take  per  cajita, 
and  were  also  entitled  per  capUa  to  the  whole  residue 
of  the  Testator's  real  and  personal  estate,  (a) 

(a)  Reg.  lib.  A.  fo.  1334. 
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1816. 


DEFFUS  V.  GOU)SCHMIDT.  ^''W- 

Feb.l^ 

|TUI£  qaestion  in  this  case  arose  on  the  foUowing    a  Testatoc 
*'-  disposition  in  the  Will  of   B&yamn  Mraham  gives  to  each 

childreDy 

^  I  give  and  bequeath  to  aU  the  children  of  my  sister^  ^^^  ^^  y^ 
Theohaldina   Goldschmidi,  the  wife  of  Solomon  Got-  aftertobebora, 
Uchalk  QoldBchmidi,  of  Hamburgh,  merchant,  whether  the  sum  of 
now  bom,  or  hereafter  to  be  bom,  the  sum  of  2000/.  ^oooL  each, 
each,  imyable  on  attainiiftg  the  age  of  twenty-one  ?^y^^  at  2i,'» 
years  5  but  if  any  of  them,  being  daughten,  6^*^*  ^^Jjj^\*^ 
many  under  that  age,  then  it  is  my  will  that  their  ^^^^^ 
share^  and  the  interest,  and  annual  produce  thereof,  be  fund  for  pay. 
settled  for  the  benefit  of  them,  their  husbands,  and  ment  of  those 
children,''  in  the  manner  therein  directed.  Legacies,  the 

interest  of  such 

"  And  in  the  mean  time,  and  until  the  shares  of  the  ^  ^  ^e  paid 

said  children  of  my  said  sister,    Theobaldina  (joH-^,^^*!**^'*^ 

til  the  Legadeg 
fcbmidtf  shall  become  payable,  I  direct  that  the  interest  ^^^^^  payable. 

and  annual  produce  thereof  respectively  be  paid  to  my  jhis  is  an  in- 
said  sister,  Theobaldina  Goldschmidt,  or  otherwise,  that  teation  which 
she  may  be  authorized  and  impowered  to  receive  the  the  Court  wiU 

same  for  her  own  sole  and  separate  use  and- benefit."   ^^*^  ^^ 

effect  in  favour 

"  And  I  request  that  my  Executors,  as  soon  as  may  ^     '-fte'^th 
be  after  my  decease,  do  set  apart  and  provide  a  suf-  ^^^  ^f^^ 
ficient  fund,  properly  secured,  for  paying  the  said  Testator,  as 
legacies  to  my  said  sister's  children  as  they  become.  weU  as  those 

*ie  J  and,  in  order  that  my  said  sister  may  receive  the  living  at  Ae 

time  of  his 
dsath,  by  directing  such  a  fund  to  be  impounded  as  will  probably  be  suifi- 
ciestto  answer  the  purpose. 
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1816.        interest  and  annual  prodace  thereof  in  the  mean  time, 


as  before-mentioned.  And^  in.  case  my  said  sister^ 
^  V  "  ThefAaUina  OddschmUU,  shall  die  before  all  her  said 
GoLDscHjf  mr.  gQug  ^^\  attain  the  age  of  twenty-one  years,  or  before 
all  her  daughters  Aall  attidn  that  i^e,  or  be  married, 
then  I  direct  that  the  interest  or  annual  produce  of  the 
l^^ades  or  suns  berekibefere  provided  for  sacbsoiis 
and  daaghlere  m  shaU  be  under  age  or  unnamed  as 
aforesaid,  or  a  competent  part  thereof,  be  paM  or 
applied  in  or  towards  their  education  and  nutintenance, 
and  thM  the  surplus  of  such  interest  and  annual  pro- 
duce, if  ai^,  shall  be  added  Us  and  sul^ect  to  die  like 
trasts  as  Ihe  princ^Md.'' 

Hart  and  Siddkoitomy  for  the  Plaintiff,  the  Executor, 

Said,  that  there  was  no  more  difficulty  in  an  appro- 
priation of  this  fond  for  the  benefit  of  after  bom  chil- 
dren, than  there  would  be  for  the  purpose  of  answer- 
ing any  other  indefinite  obligation  which  the  Testator 
had,  or  might  have,  placed  himself  under,  as  9uret]f  or 
otherwise. 

Sir  Samuel  Bomilfy,  JSeB,  and  Co^tum,  for  the 
Defendant,  the  residuary  legatee, 

Contended  that  the  sister's  being  entitled  to  the 
interest  of  the  sum  appropriated  for  her  life,  or  unt3 
each  legacy  was  payable^  shewed  that  the  Testator 
could  not  intend  the  fund  to  be  an  indeterminate  one 
subject  to  the  contingency  of  what  children  might  or 
not  be  bom  after  his  decease^  but  that  the  words 
*'  hereafter  to  be  born"  should  be  limited  to  the 
interval  between  the  time  of  making  his  will,  and  the 
time  of  his  death;  aod  referred  to  that  class  of  cases 
in  which,  legacies  being  given  to  certaiu  ifidivUnaLs 
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(soae^  wboBLare  not  m  esse  at  tbe  time  of-  makixif^      ^^^^' 

the  bequest^).  pajraUe  at  a  futare  period^  those  only 

\mt  been  heU  entitled^,  ^o  are  capable  of  takinir  at  v. 

the  period  of  distribalilMi.     JSlKtm  v.  .^finjr^  (a)  <^i^i»s^»mi»t. 

iidhm  T.  Airtjivftiii,  (i>  JPreaoii  Y.J^gmg^  (c)  fii»»le 

T.  Pntty  (d)  and  otbersw. 


On  a  saksequent  day^  this  cause  waa-agidn  spoke  to,     -^eft.  19. 
and  the  case  of  Sianl^y.  Wise,  (1  Cox  433,)  cited  at 
die  Bar. 


T&e  Mastbr  of  the  Rotxs. 

It  is  admitted,  that  the  words  of  the  bequest  would:^ 
include  all  the  children  of  the  TestatorV  sister,  whe- 
ther bom  before,  or  after^  his  death  ;.  but,  from  the 
direction  to  provide  a  sufficient  fund  for  the  payment  of 
the  legacies  as  soon  as  they  respectively  shall  become 
paT^ble,  it  is  argued  that  the  difficulty  of  ascertaining 
what  sum  is  to  be  set  aside  for  the  purpose  makes  it 
necessary  to  hold  that  the  Testator  intended  only  those 
who  dumld  be  bom  in  his  lifetime  to  take. 

The  dause  direeting  this  proviston  to  be  made,  InconTeaieiice^ 

however,  dkecto  it  to  be  made  lor  paying  « the  said  a««nding  the 

legacies,"  thereby  referring  to  the  terms  of  the  original  ''^^  ^!*' 
L  effect  a  particu- 

hcquest,  which,  as  it  is  admitted,  mclude  all  the  chil-  j^^.  ^p^^on 

dren.   Then  cornea  tbe  clause  that  the  mother  shall  by  wiU,  not  a 
Teeeive  the  interest  in  the  mean  time ;  which  is  said  sufficient 
to  create  a  further  difficulty  ;  but  such  difficulty,  even  reason  for  oon^ 

trotilingits 
MlVes.  111^  fnanf.    11  Vcs.   838.       TTa/fer  obvious  Cott- 

le] 3  Bto.  401.  V.  Shore,  15  Ves.  123.     Crone  struotion. 

(c)3Ves.j\in.690.  v.  Odell,  1  Ba.  and  Be.  449, 

(<0  3  Ves.  730.  See  also  where  the  doctrine  on  this 
W^Wead  V.  Lard  Si.  John,  class  of  cases  is  veiy  fully 
iO  Ves.  155.     GiOert  v.  Boor,     treated. 
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1816.        if  it  amounted  to  positive  impracticability,  couMnot 

^^"^^"^^^     controul  the  express  words  of  the  Testator's  deGkra- 

^.  tion  5  (a)  and  the  language  of  the  clause  immediately 

OoLDSCBif  IDT.  following  that  last  mentioned  shews  plainly  ttuit  the 

Testator  concdved  his  sister  could  not  die  leaving  any 

child  that  would  not  he  provided  for  by  h^. 

The  case  of  Andrews  v.  Partmgtan,  (&)  and  others 
of  that  class,  proceed  upon  a  principle  altogether  dif- 
ferent, namely,  the  inconsistency  of  the  intents  mani- 
fested, which  rendering  it  necessary  to  repudiate  one, 
the  Court  adopts  that  which  is  considered  as  most 
convenient. 

I  am  of  opinion,  that  it  was  the  intention  of  thi^ 
Testator  not  to  exclude  any  of  his  sister's  children, 
and  that  intention  must  be  complied  with,  even  to  the 
extent  of  impounding  the  whole  residue,  should  that 
appear  to  be- necessary,  (c) 


'^  Declare,  That  according  to  the  true  construction 
of  the  Will  of  B.  A,  Goldschmidt,  the  Testator  in  the 
pleadings  mentioned,  the  children  of  the  said  Testator's 
sister,  Theobaldina  Goldschrmdt,  now  born,  or  hereafter 
to  be  bom  during  her  life,  are,  and  will  be  entitled, 
each  of  them,  to  the  legacy  or  sum  of  20001.    Decree 

(a)   See  post      Bernard  v,  strong   to    extend  the  distri- 

Mountagtte.  bution  of  the  residue  to  dul- 

(6)  3  Bro,  401.  dren  bom  after  the  death  of 

(c)   See  Smithy.  Strealfield,  the     Wife,     yet    he   seemed 

ante,    p.    358,    and    Ay  ton  v.  to    consider    that  the  incon* 

Jyton,  1  Cox,  327,  where,  on  yenience  attending  a  differ*^ 

a     rehearing,     although     the  construction   would  not  ^ 

Master    of    the     Rolls     (Sir  prevail  to  controul  a  vmii^ 

LUnfd  Kenyan),   held  that  the  intention, 
words    were    not'   suincienLly 
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that  the  sum  of  7800/.  the  residue  of  the  amount  of       1B16. 

the  I^acies  to  the  fimr  children  now  bom,  after    ^""^"^^^ 

Dbfflis 
deducting  the  legacy  duty,  be  paid  by  flie.Defendant,  ^^ 

Lm  Abraham  GoUigchmMty  into  the  bank,  with  the  Ooldschiiidt. 
privity  of  the  Accountant  General,  in  trust  in  thin 
causey  and  declare  the  tnuls  thereof  accordingly. 
Deckre,  that  the  four  children  of  the  Testator's  sister, 
TheobaUxM  Goldsdimdi,  admitted  by  the  Defendant's 
answer  to  be  now  boin,  are  ei^tled  eadli  to  (»e4burth 
pan  ai  the  said  bank  annuiUes,  and  that  the  same 
shares  will  be  payable  to  such  of  them  respectiTiely  as 
are  sons  upon  thtir  attaining  their  respective  ages  of 
twenty-one  years,  and  to  snch  of  them  respectively  as 
are  daughters  upon  their  attaining  their  respective 
ages  of  twenty«one  years,  or  days  of  marriage;  subject 
nerertheless,  as  to  the  shares  of  the  daughters,  to  the 
directions  given  by  the  Will  touching  a  settlement 
thereof;  the  said  children  of  the  Testator's  sister  to 
be  at  liberty  to  apply  to  the  Court  for  a  transfer  or 
settlement  ci  their  respective  shares,  upon  either  of 
the  above  events  happening,  as  they  shall  be  advised. 
And  in  the  mean  time,  and  until  the  said  bank  an- 
nuities shall  be  transferred  to  the  said  children,  or 
settled  B3  directed  by  the  Will,  Order  that  the  divi* 
dends  of  the  said  bank  annuities  be  from  time  to  time 
paid  unto  the  said  Theobaldina  GoUachmidi,  for  her 
separate  use,  during  her  life,  oruntil  the  further  order 
of  this  Court;  and  upon  her  death,  in  case  the  same 
shall  happen  before  the  transfer  of  the  whole  or  any 
part  of  the  sud  bank  annuities,  any  person  or  persons 
are  to  be  at  liberty  to  apply,  &c.  respecting  the  said 
dividends. — ^Refer  to  the  Master  to  enquire,  and  state 
whether  the  said  Theabaldina  Gddschmdt  has,  since 
the  date  of  the  said  Testator's  Will,  had.  any  other 
children  besides  the  four  admitted  ii^the  Defendant's 
Answer,  and  to  state  the  names  and  agefrof  all  the 
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181C.        chiUMK  of  die  said  TheoiMiMmo  Gold$ehmidi,  is  cas* 

^'^'^'^^     any  of  dwai  ara^ead  >  vitb  te  date  of  their  re^eetiTe 

^^     bMwaBAdeadi0,aiid!al«otoiiiqulM  wlistwillbea 

OoLMCBMior.pMparniaiiabe aek  spait  t»  aoswer  litelqiadeBof 

aOOOL  ea^  to  the  i^adrai  of  die  said  TbeoteldiRa 

GbU*dMd%  wiw  may  henafter  be  bom)  and  is 

naktaf  Miri^iDqiafayy  to-kave  r^iavd  to^tfae  age  of  die 

Slid  TktaBaUltia  tfaftftdbiidr, andto state  lii»opiiiieB 

dMBMNi.  «itb  anf  fecial  oiceuastaBcea."— Aeoaut  of 

what  doe  f»  intsMsto^Hw  LegadiBs  of  aOQOt  eadi,  ti> 

thesaidilbarciiadMii,  at  tlteniteof4i.f>M'oai«'.fiom 

^  tiw  end  oi  oae  year  after  dte  Testator's  dettti^  to  be 

jmUk  ta.  ThubtiUim  ChUtckmitj  for  hw  aepasatft 

'  n^  Ice  (o^ 

(«)'Beg.lJkA.lb. 


jr<9  81.  BBRNilAiD  •.  MQUNTAGUB. 

June  18—25. 

i>enieuiManpt]S.^pteMioa»iK  tkis.oase^woaeoBthe ooiBtrae» 

gage,  or  out  of  y^  T«l»tDr  gsvo  las.  tsiate  and  ptantadMi.  in  ^ 
l^.""^"^   bland  ol  JiwiQte  t<»  Itestaea  for  a  tenik  of  fi«e 
debts^andaf-  himdfed  y^iiii^.  ud^  ral^eet llMrftto> 
terwaitlfl  to      ^WT  8Qtt».  »  temnte  in^  oomoMi^  aai  dMkMd  tfie^ 
raiseportions    TomMB'^iCUk  fivoblllldfared]|Mnf'l»I»M 
for  the  Testa- 
tor's daughtersy  ^8ucbpoctk>i)8tDbeooi0edue,aBdbecoDBidm4ssvesta(i^ 
at  the  ex[Mra^on  of  two  ye^uv  oext  after  my  decease^  if  my  dehti  tiaU  be  ikem 
ptttd/*   This  is  a  ooDdition  precedeat  to  tfie  portions  beoomiog  vested ;  and^ 
one  of  the  daughters  having  died  whBte  her  portion  remained  unpaid,  upon 
a  question  between  bei^  wpresentatiJ^e-  and  tile  persons  who  woidd*  be 
entitled  in  the  event  of  the  poUKU  doi  llawg  becMne  vested  in  har'iif^ 
time,  an  Inquiry  waa  diiwcted  as  to.  the  tine  when  the^  djobks  werf^  or 
might  have  been,  paicL  ^ 
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<<  Upon  trnst,  in  the  fim  pkec^  Iqr  matig^ffimg  tbc  W16. 
premises  theiehi  oompiiwd^  or  •  competeit  part  ^^^^^jg^^ 
thereof  and  by  and  out  cf  the  rents  and  profits  thereof  a. 
iBlfcancMtine»orbyaiibi»raftfMe^n^«Mlaw^  Moumtaovii. 
la  p^  ai^  8aids^>  and  discharge  sttch  of  mj  dahti  as 
BqrpowmalasfMB  sba^  6tt  shartof  satiflg^i  aad; 
iipw  fai^har  tnia^  hgr  tiia  loaaw  afcrcarid^  0^ 
thflflv  toKuseand  terjr  the  nm  of  8960(.  a  iteoe  fer 
nqr  dMgbteiay  if.  &  J.,  Af«  J?^  Md  &  J^  asd  suah 
odier  dauglilerB  as  I  magr  heieaftar  htftapok  la  hM^ 
either  honf  m  my  Itfetfane^  or  after  my  decease^  aS| 
aod  fiHf  tfadr  iwnioiia  vefpeotirrely,  m^  patUfmi  to 
kMna  dae^  oad  lo  te  coniidii^  ot  acHed  ai  fagf  laftl 
dssgMert  rsqMdfvri^f  oA  #Ar  €9tir0twm  qf  two  yiart 
acat  0jkr  mg  do^tm^  if  mf  daite  Aott  thm  be  pmi, 
hii,  nev^ertfaehass^  n  at  ^Aal  tmch  portimm  staff  aai  Aear 
or  oony  oiy  mUreH;  and  upon  flvtbar  traaf^  by  and 
out  of  the  rents  and  profits  of  tiie  premises  comprised 
ia  the  said  term  of  five  hnndred  yenrs>  10  levy  and  mjse 
the  yeariy  sums  hereinaAor  moalioaed^  aa  and  for  the 
maintenance  of  my  said  three  daughters  respectively, 
sad  sadi  other  dwghtar  or  dani^heen  as  I  shell  so 
hereafter  happen  to  hare,  aa  afimsaM,'  umM  Arir 
rtfipiMfiai  porrtans  AM  hemms  poifobk,  and  Jiall  to 
octtatfyooramd  oM^mmMp  thai  is  la  say,  maio,  or 
fiir  sueh  of  diem  as  shall  he  mifertlieageoftUrteeA 
yearn  at  dm  tfaneof  my  daoease,  die  yearly  smnof  Mr,; 
udafteraraidBla  and  Imp  them,  and  to  and  firsnoh 
adier  ar  others  of  my  said  danghtcss^  aa  al  die  dme  of 
aqr  decease  shall  not  have  attained  the  age  of  eig^iteen 
yean,  the  yearly  sum  of  tfU.  a  fdece,  ttnlU  diqr  shall 
lespsethrelyaMaki  the  said  aga  of  eighteen;  andafter- 
waids  to  aod  fiw  lim  saaM  dmighters,  and  also  to  and 
for  mch  other  or  elhem  of  my  said  dangl^ra  as  shall 
not  at  the  time  of  my  decease  have  attained  the  age 
^  ^enty^qe  years,  die  y^irljr  sum  of  MWft  a  piece. 
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1816.       untU  theb*  Midr^speciioe  fMTii^ 
■^^^^     omd  paid  to  them  respectioefy,  at  aforesaid.** 

MouNTAGUE.  The  Tenn  was  then  declared  to  be  upon  further  trust 
to  pay  certain  annuities  to  the  Testator's  sons^  also 
^^  trntU  his  debts  should  be  paid;**  and  then  followed  :— 
^^  Ph>vided  always  that^  in  case  any  of  my  siud  daugh- 
ters shall  happen  to  die  hrfore  the  portion  or  porAm 
hereby  prof>ided  for  her  or  themrespecttDelyyOseforesaidy 
^  shall  become  due  or  vesty  then,  and  in  such  case^  die 

portion  or  portions  of  her  or  them  so  dying  shall  not 
be  raised^  but  shall  sink  ii\to  my  real  estates  charged 
therewith^  for  the  behoof  of  the  several  persons  then 
beneficially  interested  in  the  inheritance  thereof  as 
«  aforesaid,  unless  my  said  daughters,  so  dyuEig  as  afore- 

said, shall  leave  issue  of  their  bodies  lawfully  begotten; 
and  in  such  case  I  give,  devise,  and  bequeath  the  part 
or  share  of  such  of  my  said  daughters  so  dying,  to  the 
issue  of  such  daughters,  for  their  support  and  main- 
V  tenance,  share  and  share  aUke/' 

The  Testator  then^  after  reciting  that  he  had  by 
settlement  made  over  and  conveyed  to  divers  <^  his 
said  children  certun  negio  and  other  slaves,  without 
whose  labour  and  service  the  work  of  &e  estates  would 
not  be  conveniendy  carried  on,  prooeeded  to  direct 
*'  Aat  neither  of  the  said  children  should  take  or  draw 
off  his  said  estate,  without  die  consent  of  his  Executors 
and  Trustees  therein  named,  any  of  the  said  slaves  so 
conveyed  to  them,  but  should  permit  and  allow  the 
said  slaves  to  remain,  and  be  employed  on  the  said 
estates  *'  until  Ms,  the  said  Testaior^s  debts,  and  the 
prooisums  for  his  saifi  daughters  should  be  raised  and 
paid,  and  the  said  other  TYusts  satuffied  andfu^iUed." 

All  .the  T^tator's  daughters  mentioned  in  his  Wilt 
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died  in  his  lifetime^   except  Margcaret,  the  wife  of       1816. 


Charki  Bernard^  who  was.  of  the  age  of  eighteen  at 

the  time  of  his  death  in  177&-  v. 

MOUMTAOUB. 

The  Trustees^  who  were  also  Executors^  proved  the 
WiU^  and  took  possession  of  all  the  real  and  personal 
estates  of  the  Testator^  but  did  not^  for  a  long  while 
after  the  Testator's  decease^  proceed  to  the  payment  of 
his  debts,  and  never  paid  to  Margaret,  or  her  husband, 
either  her  portion  of  3200/.  or  the  annuities  given 
in  the  mean  time  until  the  portion  should  become 
payable. 

Margaret  Bernard  died  in  VJSiy  leaving  her  husband 
and  three  children  surviving  her ;  of  which  children, 
Ckarlegy  the  eld^t,  died  in  his  infimcy,  James,  the 
second,  died  also  under  age  and  unmarried,  tind 
Rebecca,  the  third,  became  the  wife  of  the  Defendant 
Barker,  and  died  leaving  four  children,  who  were  also 
Defendants. 

After  the  death  of  Margaret,  Charles  Bernard,  her 
husband,  married  agun,  and  had  issue  the  Plaintiff 
in  this  suit,  to  whom,  in  the  event  of  the  death  of  his 
second  son  by  the  former  marriage  under  twenty-one, 
(which  event  happened),  he,  the  said  Charles  Bernard, 
devised  all  his  real  and  personal  estate,  subject  to  the 
payment  of  2000/.  to  his  daughter  Rebecca. 

The  Bill  was  for  an  account  and  payment  of  the 
portion  of  22001.,  given  by  the  Will  of  James  Irving 
to  his  daughter  Margaret^  alleging  the  same  to  have 
become  vested  in  her  during  the  coverture. 

The  Defendant,  Barker,  claimed  one-third  of  this 
portion  as  the  personal  representative  of  his  deceased 
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1^1^-       wife  Bebeeca,  inristing  that  the  same  wba  never  Tested 


duiteg  llie  life  4st  Mutgmreij  but  became  payable  to, 
9^^'^    and  distributable  among,  her  three  ehildren  after  her 
MouNTAflVB.  decease. 

The  principal  quesdon  in  this  xase  waa^  as  to  the 
time  when  the  pertkMi  beeame  vested. 

Bsl/ and  if toniiM,  forllie  Plaintiff. 

Either  dtts  portion  vested  at  the  eiquratien  of  two 
years  from  tlie  death  of  the  Testator,  or  the  case  must 
be  considered  as  felling  within  the  rule  in  SUweU  v. 
Bernard,  (o)  and  the  portion  to  have  become  payable 
at  the  end  of  one  year,  as  the  reasonable  period  within 
which  it  might  have  been  paid.  As  it  was  said  in  that 
case,  it  is  impossible  the  Court  should  decide,  tither 
that  it  rested  with  the  discretion  of  the  Trustees^  or 
d^euded  upon  the  greater  or  less  de;gree  of  diligence 
which  they  might  exert  in  getting  in  the  estate.  (A) 
See  also  Huicheon  v.  Mamiington.  (c) 

By  tins  WiU,  indeed,  it  is  directed  tliat  the  portions 
shall  become  due,  and  he  considered  as  vested,  at  the 
expiration  of  the  two  yean^  ^^  if  the  Testator's  debts 
shall  then  be  pwd/'  At  all  events,  therefore,  they 
mu^t  be  ooAsidered  as  having  vested  at  that  period, 
unless  it  be  shewn  that  the  contingency  with  which  the 
vesting  is  made  to  be  accompanied,  did  not  In  feet  take 
place.  And,  in  order  to  support  such  a  construction 
at  all,  it  must  be  supposed  that  the  Testator  had  in 
contemplation  the  possibility  of  his  Trustees  neglect- 
ing their  duty  as  Executors,  and  wilfully  delaying  the 

(a)  a  Vet,  6S0.  ,  (0  1  Vfi.  juo.  S66. 

(6)  Sm  p.  529. 
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^ddnunistration  of  his  estate,  and  timt,  by  this  daose^    \J^^^ 
be  actually  meant  to  empower  diem  so  to  conduct    Berkabd 
tbenuelves.     The  only  reasonable  meaning  to  be         ^^ 
imputed  to  -die  Testator,  on  l!be  contrary,  is,  tbat  liis  Mouhtaovs. 
Trostees  might  not  be  embarrassed  by  being  caHed 
upon  withm  the  period  at  -which  he  computed  tbat 
they  might  be  able  conveniendy  to  settle  liisaffidrs, 
and  diat  he  accordingly  fixed  tipon  the  two  years  as 
that  period  of  indulgence. 

Agidn,  if  the  Testator  meant  that  4he  Legacies 
shoidd  not  be  paid,  even  at  the  end^f  the  Imro  years, 
mdeasMs  debts  were  previously  disoharged,  it  dees 
not  fiirfkyw  that  he  intended  they  fAkOuld  not  v€8t  in 
intesest  previous  to  Aat  indefinite  period.  The  words 
^  to  become  due,  and  be  ctmsidered  as  Tested,''  seem 
to  ^ply  only  to  the  actual  payment  of  the  portions. 
The  beoomii^  doe,  and  being  vested,  are  used  as 
synonimous,  and  '^  vested,''  therefore,  means  vested  in 
posBCssion.  It  has  been  decided  in  niany  cases,  that 
where  payment  of  a  l^gai^  is  postponed  only  widi 
reference  to  Ae  convenience  of  the  -estate,  the  legacy 
becomes  Tested  in  interest  immediately;  and,  aeeord- 
iog  to  the  true  construction  of  the  IViH,  die  present 
Ms  Wfthin  that  class  of  cases. 

Hart  and  Cbampamj  for  the  Defendant,  Barker. 

Bermdy  for  the  Infant  Children  q{  Barker. 

The  Court  has  never  gone  the  leiigth  fif  saying, 
that  a  discretionary  power  with  rjegiwd  to  idie  time  <^ 
paying  legacies  may  not  be  granteil,  wd  nothmg  can 
be  more  dear  than  the  expressions  by  which  sach  a 
discretionary  power  is  given  by  this  Will,  making 
the  vesting  of  the  portions  absolutely  depend  on  the 


Bbrnabd 
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1816.  ^  condition  of  the  debts  being  previously  pwd.  If  the 
Trustees  had  bad  power  to  raise  the  money  for  pay- 
ment of  the  debts  by  sale,  the  <:ase  might  have  been 
MouNTAovE.  somevirbat  different  But  here  their  power  extends  no 
further  than  to  the  perception  of  rents  and  profits,  or 
mortgage;  and,  where  the  means  of  paying  the  debts 
are  thus  limited,  it  is  reasonable  to  infer  that  the  Tes- 
tator may  have  contemplated  a  longer  period  as  neces- 
sary for  the  discharge  of  them.  Then  follows  the  pro- 
viso that,  in  case  of  the  death  of  any  of  his  daughters 
'^  before  their  porticms  should  become  due,  or  vest,  as 
aforesaid,''  the  same  should  foil  back  into  his  estate, 
unless  they  left  Issue,  in  which  last  case,  he  gives 
such  portions  to  their  respective  Issue.  This  effectually 
precludes  the  interpretation  of  the  word  ^'  vested/'  as 
^^  vested  in  possession"  and  not  in  interest. 

Both  the  cases  cited  differ  from  the  present,  because 
tlie  express  words  of  condition  used  by  this  Testator 
were  there  wanting.  That  of  SmoM  v.  fPwg^  (a)  b 
much  nearer  to  this.  There,  the  Executors  were 
to  ruse  and  pay  the  debts  out  of  .the  rents  and  profits 
of  the  estate,  and  they  were  directed,  out  of  the 
said  rents  and  profits,  to  raise  and  pay  to  bis  daughter 
a  legacy  of  1000/.  ^^  after  his  debts  should  be  paid 
but  not  before."  Lord  Macclesfield  was  of  opinion, 
that  the  debts  could  not  be  raised  by  sale  of  any 
part  of  the  estate;  and  that,  it  appearing  to  be  the 
Testator's  intention  that  the  debts  should  be  satisfied 
before  the  legacy,  and  there  being  no  direction 
in  the  Will  for  the  legacy  carrying  interest  the 
Bill  should  be  dismissed,  so  far  as  it  sought  interest 
upon  the  same.  Afterwards,  on  Appeal  to  the  House 
of  Lords,   the  Decree  was  affirmed,  except  as  to 

(a)  3  Bro.  P.  C.  503.    In  Tom/w't  edition,  Vol.  VI.  p.  66. 
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the  dismissal  of  the  Bill  seeking  payment  of  interest,        181G. 
and  it  was  referred  to  the  Master  to  inquire  at  what     ^^"v^h-^ 
time  the  debts  might  have  been  paid  out  of  the  yearly 
rents  and  profits  of  the  estate,  if  the  same  had  been  MovmAouE. 
duly  applied, 

Bellf  in  reply. 

In  this  case,  the  direction  to  the  Trustees  is  to  raise, 
either  out  of  the  rents  and  profits  or  by  mortgage;  not 
by  perception  of  rents  and  profits  only;  and,  where 
Trustees  are  appointed  for  an  especial  pnrpose,  they 
are  not  at  liberty  to  use  their  own  discretion  with 
regard  to  the  means  of  effecting  that  purpose,  sp  as  to 
affect  the  rights  and  interests  of  others.  In  Hutcheon 
y.  Manmngtcn^  (a)  Lord  Thurlaw  observed,  that  there 
was  an  indication  of  some  intention  on  the  part  of  the 
Testator^  that  the  Legacies  should  not  vest  until  a 
future  period,  but  that  he  had  not  expressed  ^that 
mtention  in  so  definite  a  manner  as  to  enable  the 
Court  to  act  upon  it.  In  this  case,  the  Testator  has 
said,  the  portions  shall  vest  at  the  end  of  two  years,  if 
his  debts  are  then  paid«  He  has  not  said,  they  shall 
not  vest  al  that  time,  unless  his  debts  are  then  paid. 
He  does  not  seem,  himself,  to  have  entertained  any 
very  distinct  idea  upon  the  subject;  but  he  could 
never  have  meant  to  defer  the  vesting  of  these  portions 
until  an  indefinite  period.  Yet,  this  must  be  the  con- 
sequence of  the  construction  contended  for.  In  HuU 
cheon  v.  Mannmgton,  there  is  no  doubt,  the  Testator 
had  some  meaning  by  the  words  which  he  used ;  yet 
Lord  Vmrlaw  rejected  these  words  altogether. 

(fl)  1  Ves.jun.  366. 
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The  Mastbb  of  the  Rous 

Deferred  pronouncing  bis  judgment,  deidring  tbat 
th«  counsel  for  the  Plaintiff  would  considei'  the  case 
of  Small  V.  Wtngy  which  had  been  cited  for  the 
Defendant. 


June  18.  '  The  case  was  mentioned  again ;  and^  for  the  Plaintiff, 
it  was  contended  that  the  Court  would  never  direct 
such  an  inqwry  as  appeared  to  hare  been  directed  in 
Small  V.  fFmg,  the  effect  of  which  was  to  throw  on  the 
Court  the  burthen  of  deciding  whether  an  Executor, 
to  whom  such  a  discretion  as  this  was  given^  bad  or 
had  not  used  proper  diligence  in  paying  the  debts. 
That  the  case  of  SnuiU  v.  fFing  was  an  obscure  case 
in  itself^  to  be  found  no  where  but  in  the  Collection  in 
whicl^  it  was  first  publishedj  where  it  was  printed 
without  the  assistance  eveiji  of  a  marginal  note»  and 
having  never  once  been  referred  to  in  any  of  the 
several  cases  whidi  had  come  before  the  Court  on  the 
subject  of  the  vesting  of  Legacies. 


The  MASnn  ofili^  Rous. 


June  25.  The  principal  question  here  is,  at  what  time  the 
portions  given  by  the  Will  of  this  Testator  to  his 
daughters  are  to  be  considered  as  having  become 
vested.  The  payment  of  the  debts  is  certainly  made  a 
condition  precedent  to  their  becoming  vested.  Tlie 
direction  that  they  shall  be  considered  as  vested  at  the 
expiration  of  two  years,  if  his  debts  shall  be  then  paid, 
cannot  be  construed  otherwise  than  as  if  the  Testator 
had  said,  after  two  years,  and  payment  of  his  debts. 
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Ttie  Testator  bas  likewise  made  the  payment  of  bis       1816- 
debts  the  period  at  which  certain  other  payments^     ^^^*v^^ 
directed  by  his  WiD,  are  to  commence^  and  olliers         *^.^"^ 
ftgain  to  cease.    He  gires  annuities  to  his  sons^ ''  until  Mourtague. 
his  debte  should  be  paid ;"  and,  with  reipect  to  tlie 
portions  to  his  daughters,  be  provides  that,  ki  case  any 
of  diem  Se  before  their  portions  become  due  or  vest, 
die  porHmis  of  those  so  dying  shall  not  be  raised,  unless 
they  leove  Issue,  to  whom  such  p<Hiiona  are  then 
given.     It  seems  to  me,  from  the  several  parte  of  the 
Win,  that  there  is  no  doubt  as  to  the  intention  of  the 
Testator,  who  has  deariy  made  the  payment  of  his 
debts  die  condition  upon  whieb  the  portions  to  his 
daoghtets  are  to  vest. 

But  then  it  is  said,  that  this  is  an  intention,  however 
U  may  be  manifested,  not  to  be  regarded ;  for,  if  it  Is, 
either  tike  actual  payment  or  mm-payment  of  the  debts 
must  be  made  the  criterion  by  which  to  determine 
wbedier  the  portions  become  vested  mr  not,  and  so,  the. 
mtensts  of  the  daughters  be  made  to  depend  altogether 
on  the  conduct  of  the  Trustees^  and  tb^  diligence  used 
by  them  in  {>aying  the  debts ;  or  an  inquiry  must  be- 
mstitBCedy  at  what  time  the  debts  might  have  been  paid 
by  a  due  application  of  the  means  of  payment;-and  it 
is  urged  that,  in  the  (me  case,  it  would  be  leaving  a 
dangerons  discretion  in  the  ^trustees,  who  could  not 
be  Bufferei^  by  their  conduct,  to  affect  the  rights  of  the 
parties  in  so  important  a  point  as  the  period  of  their 
legacies  vesting,  while,  in  the  other  case,  it  would  be 
mogi  incomrenient  to  impose  upon  the  Court  the 
burthen  of  judging  at  what  time  the  debts  might,  or 
oaght,  to  have  been  paid.  But,  in  answer  to  thi%  and 
without  denying  the  inconveniences  which  exist  in 
this  view  of  the  subject,  it  is  certainly  a  very  strong 
2F2 
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1816.        proposition  to  say,  cither  that  a  Testator  has  no  power 

_  to  make  such  a  provision,  or  (which  is  tantamount  to; 

Bernard  ^      ^     ^        .     ^     ^       \     ^ 

^.  such  a  dedaration)  that  the  Coiut  will  pay  no  regard , 

MovNTAouB.  to  it  when  made.  This  argument  does  not  aiq>ear  to 
have  been  urged  in  the  case  of  Stnall  v.  Wing.  Shall 
the  objects  of  a  Testator's  bounty  be  at  liberty  to  say, ; 
you  have  fixed  tlie  time  before  which  your  bounty  to 
.  us  is  not  to  have  effect^  but  we  will  defeat  your  inten- 
tion, and  take  present  and  vested  interests^  although  I 
jGM  meant  that  they  should  be  future  and  contingent 

^  Siiwett  V.  Bernard  is  not  an  authority  for  the  pre- 

sent case,  any  more  than  Hutchecfn  v.  Manmngtony 

because,  in  neither  of  those  cases  had  the  Testator 

I 

expressed  his  intention  with  any  definite  certainty.  In  i 
Gaskell  v.  Harmon ^  (a)  the  question  before  me  was,  | 
whether  the  bequest  was  in  such  terms  as  to  vest  the 
entire  residue  immediately  on  the  death  of  the  Testa- j 
tor,  or  only  from  time  to  time  as  the  effects  should  be 
got  in  and  received  by  the  Executors ;  and  I  was  of; 
opinion,  that  the  Testator  had  clearly  expressed  the| 
latter  intention,  and  decided  accordingly.  When  the 
decree  was  afterwards  drawn  up,  it  was  so  expressed  | 
as  that  the  residuary  property  was  declared  to  vestj 
only  as  it  was  received  and  converted  into  money.| 
This  was  not  my  meaning,  which  went  to  the  collect- j 
ing  of  die  effects,  not  ti  their  conversion,  by  the  Exe- 
cutors. The  Lord  Chancellor,  upon  appeal,  {h)  doubted 
if  the  Will  had  made  such  a  construction  necessary, 
and  pointed  out  very  strongly  the  inconvenience  of 
making  it  depend  on  the  coming  in  of  the  estate,  as 
money,  into  the  hands  of  the  Executors.  But  it| 
was  nevertheless  his  opinion  that,  if  the  intention  is! 

(a)  6  Vc9.  159.  (*)  11  Ves.  489.  I 


CASES  IN  CHANCERY.  438 

dearly  expressed,  it  must  be  carried  into  execution,    ^  i?^^ 

notwithstanding  the  inconvenience  attending  it;  (a) 

and  he  appears,  accordingly,  in  this  case  of  Gfukdl  v. 

Harmony  to  have,  at  last,  entertained  the  same  view  Movntjmvu 

that  I  did }  for  the  declarations  as  to  which  my  decree 

was  reversed,  were  directed  to  points  which  constituted 

tto  part  of  my  judgment  upon  the  question  at  issue. 

With  regard  to  the  case  now  before  the  Court,  I 
have  already  expressed  my  opinion  that  the  Testator's 
intention  is  too  clear  to  be  mistaken.  As  to  the  ques- 
tion of  feet,  whether  the  debts  were,  or  might  have  been, 
all  paid  before  the  death  of  Margaret  Bernard,  there 
must  be  an  inquiry  directed  to  ascertain  it.  The  case 
is  not  so  simple  as  that  of  Small  v.  fFing,  where,  the 
direction  to  raise  money  for  the  payment  of  the  debts 
being  confined  to  the  rents  and  profits  of  the  estate, 
the  time  at  which  they  might  have  been  paid  by  apply- 
ing the  rents  and  profits  in  the  disdiarge  of  them,  was 
capable  of  being  exactly  computed.  Here  the  Execu- 
tors have  the  alternative  of  raising  the  money,  either 
oat  of  ibe  rents  and  profits,  or  by  mortgage.  It  will 
be  very  difficult,  therefore,  to  determine  at  what  period 
they  might  have  raised  sufficient  for  payment  of  all  the 
debts.  But,  in  creating  this  alternative,  it  must  be 
taken  that  the  Testator  did  not  give  to  the  Trustees  a 
power  which  they  were  at  liberty  to  exercise  according 
to  their  own  pleasure ;  as  in  Gaskell  v.  Harman,  where 
a  power  was  given  to  the  Trustees  to  raise  the  money 
by  cutting  timber,  the  Lard  Chancellor  lays  it  down 
very  distinctly  that  no  fraudulent  or  unnecessary  delay 
on  dieir  part  should  affect  the  interests  of  third  persons, 

(a)   Sec    the    Lord    Chan-      And    see     Elwin   v.    Elwin,  8 
ceilort  wcnpds  in  the   report      Vcs.  54r. 
of  the  case,  p.  497,   498.-- 
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1816.       and  that  they  should  not  be  allowed,  by  neglecting  to 
^^^^^    ^use  proper  diligence  in  the  employment  of  the  means 
1,^  entrusted  to  them,  to  favour  one  class  of  persons  at 

MouNTAous.  the  expense  of  another,  (a) 

As  to  the  interests  which  the  grandchildren  of  Mrs. 
Bernard  would  take ;  (b)  supposing  it  to  turn  out,  upon 
inquiry,  that  the  portion  did  not  vest  before  her  death, 
I  am  of  opinion^  that  there  is  nothing  in  the  clause 
directing  the  portion  to  go  over  in  that  event,  that 
should  confine  its  operation,  but  that  the  grandchildren 
will  be  entitled^  as  well  as  the  children,  under  the 
general  description  of  "  Issue*^ 

(It  was  referred  to  the  Counsel  on  each  side  to 
settle  the  terms  of  the  inquiry). 

(«)  11  Vc8. 607. 

(6)   This  point  bad  also  been  raised  in  the  cause. 


Juhfl% 

Publication 
ordered  of  the 
depositions  of  a 
deceased  wit- 
ness, examined 
on  behalf  of  tiie 
Defendant,  un- 
der tiie  Plain- 
tiflf's  commis- 
sion,  on  a  Bill 
to  perpetuate 
testimony. 


EARL  OF  ABERGAVENNY  and  Another, 
t?.  POWELL  and  Others, 

fipHE  Bill  was  to  perpetuate  the  testunony  of  wit- 
-*-  nesses  to  the  facts  therein  stated,  touching  certain 
Iron  Works  in  the  county  of  Monmouth,  called  Blenar- 
von  Iron  Works,  claimed  by  the  Plaintiffs,  the  Earl  of 
Abergavenny  and  his  Lessee.  The  Defendants  joined 
in  the  commission  sued  out  by  the  Pl^ntiflg  to  examine 
witnesses;  which  was  executed;  and  witnesses  were 
examined,  both  on  behalf  of  the  Plaintiifis  and  of  the 
Defendants. 
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Sir  S.  Ramilfy  and  Blake,  for  the  DefendBnts,  vJS^ 

Earl  of 
Moved  that  publication  might  pass  of  the  depositions  Abergavenny 

of  one  Isaac  Hughes,  a  witness  examined  on  behalf  of     pqwell. 

the  Defendants,  and  since  deceased,  as  being  material 

to  be  produced  by  the  Defendants  on  the  trial  of  an 

actioa  at  law  then  depending  for  recovery  of  the  pos- 

sessioo  of  the  said  Iron  Worths. 

This  Motion  was  opposed  by  Boupell,  upon  the 
ground  that  a  Defendant  has  no  right  to  examine 
witnesses  under  the  Plaintiff's  commission. 

The  Motion  was  ordered  to  stand  over  to  enquire 
ioto  the  practice;  and  on  a  subsequent  day  it  w^. 
mentioned  by  Blake,  that^  although  no  distinct  autho- 
rity oonld  be  found  in  the  afllrmative,  yet  he  found  it 
laid  down  as  a  rule  that,  when,  on  a  Bill  to  perpetuate 
testimony,  the  Defendant  does  no^  examine  witnesses, 
be  is  entitled  to  costs. 

The  Lord  CHANCELton 

Hade  the  Order,  observing  that,  in  the  absence  of 
direct  precedent,  he  considered  the  rule  referred  to  as 
constituting  a  sufficient  negative  authority ;  and  added 
that  the  order  for  payment  of  the  Defendant's  costs 
always  recited  that  he  has  not  examined  witnesses 
under  the  commission,  (a)  , 

'^  Ordered,^  That  the  depositions  of  J.  Hughes,  a 
^tiiess  examined  on  behalf  of  the  Defendants  under 
the  commission  issued  in  this  cause  for  perpetuating 
the  testimony  of  witnesses,  be  forthwith  published. 

(«)  Vide  Fouldt  V.  Mwfefey,  1  Ves.  and  B.  ISS, 
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But  the  Plaintiff's  clerk  in  Court  is  not  to  publish  the 

depositions  of  the  other  witnesses."  (a) 
Earl  of  ^ 

Abergavenny  («)  Reg.  Db.  A.  fo.  1261. 

V. 

Powell.  _..^,,,,,^.^.^ 

SAMUEL  WHALLEY,    CHARLES  HARRISOK, 

and  ELIZABETH  his  Wife,   (formerly  EU- 

ZABETH  WHALLEY,)  and  CATHARINE 

WHALLEY     .        .        -      Plaintiffs 

Rolls.  and 

JttiM5  25.     DANIEL  WHALLEY        -        -      Defendant. 
July  15. 

A  convey-  JOHN  EYRE,  by  h&  WiU  dated  the  29th  of 

anceofarever-       Sept.  VJ^y   devised   to   his  wife,  BAecca  Eyre^ 

sionary  interest  all  his  freehold  and  copyhold  estates  for  her  life,  and 

from  an  Uncle  ^g^  abroad  in  February,  1/72,  intestate  as  to  the 

ep  ew,    ^.gi^Qainder  of  his  said  estates  expectant  on  the  death  of 
under  circiim-  ' 

stances  of  gross  ^^^  ^^^9  &nd  also  as  to  his  personal  property,  leaTing 

inadequacy       Savmel  Whalleify  who.  was  then  eighty  years  of  age, 
of  price  and     his  heir  at  law. 
alleged  fraud, 

attempted  to  By  indentures  of  lease  and  release,  dated  the  22d 
be  set  aside  ^nd  23d  of  December,  1772,  (but  which  were  not  in 
bUrhddtote'^*^*  executed  till  the  7th  of  January  foUowing,)- 
supported  by  ™^^^  between  the  said  Samuel  IVhaUqf,  of  the  one 
the  considerar  P*^^>  *^^  Daniel  JVhalley,  (who  was  a  nephew  of 
.  tion  of  natural  Samuel^)  of  the  other  part,  after  reciting  that  Samuel 
love  and  afTeo-  Whalley  had  contracted  and  agreed  with  Dconel,  for 
tion,  inserted  ^^  absolute  sale  to  him  of  the  fee-simple  and  mherit- 
n  ewi  ess-  ^nceof  the  said  freehold  and  copyhold  estates,  subject 
deed  although  ^  *^^  ^^  estate  of  the  widow,  and  that,  upon  the 
not  expressed  treaty  for  the  sale,  it  was  agreed  between  them,  that 
in  the  recital.  Daniel  Whalley  should,  as  and  for  the  consideration 
Q.    As  to  the 

effect  of  length  of  time  in  such  a  case,  operatmg  by  way  of  evidence  ? 
Q.    As  to  the  effect  of  gross  inadequacy  of  price,  as  evidence  of  fraud  ? 
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of  the  said  sale,  secure  to  be  paid  to  Samuel  Whalky       1^^^* 
a  clear  annuity  of  lOOf.  during  his  life,  and  should 
alsosecure  to  be  paid  toMir/%a2^jmooody  sister  of  the  ^^ 

said  Sanmd  fFhalley,  a  like  annuity  of  30/.  to  com-  Wbali.«t, 
mence  at  the  death  of  Samuel,  and  to  continue  so  long 
as  she  should  survive  him ;  and  after  iurtber  reciting 
that  Daniel  JFhalley  had  accordingly,  on  the  day  of 
the  execution  of  the  sud  indenture  of  release, 
entered  into  a  bond  to  Samuel  in  the  penal  sum  of 
lOOQI.  conditioned  for  p&yment  of  the  annuity  of  100/. 
and  had  also  entered  into  another  bond  for  the  pay- 
ment of  the  annuity  of  30{.  to  the  said  Martha  lAmr- 
toood^  in  case  of  her  surviving  her  brother,  it  was 
witnessed  that  the  said  Samuel  JFhaUey  did,  in  con- 
^deration  of  the  annuities  so  secpred  as  aforesaid, 
wd  in  cmwderaiwn  of  the  natitral  hve  and  affection 
ttUcft  he  then  bore  to  the  scad  Daniel  fFhaU^,  grant, 
bargain,  and  sell,  to  Daniel,  his  heirs  and  assigns,  all 
the  said  fireehold  estates,  and  covenant  to  surrender 
the  copyholds,  (which  were  afterwards  duly  surren- 
dered accordingly,)  to  and  to  the  use.of  the  said  Darnel 
WhaOey,  his  heirs  and  assigns,  subject  to  the  said  life 
estate  of  the  said  Rebecca  Eyre,  of  and  in  the  same. 

Samuel  JFhaUey  died  about  a  year  after  the  date  of 
tins  conveyance,  leaving  Peter  Whailey,  his  heir,  at, 
law,  who  died  abroad,  in  the  year  1791,  having  devised 
to  the  Plaintiffs,  (his  three  children),  and  their  heirs^ 
^all  his  real  estates  of  .which  he  was  seised,  or  to 
vhich  he  had  any  claim,  or  was  in  any  way  entitled/' 

Martha  lA»W)ood  died  the  year  after  her  brother's 
^th,  and  Rebecca  Byre,  the  widow,  also  died  in  the 
year  1782,  fit>m  which  time  Dwnel  JFhaUey  continued 
"*  possession  of  the  estates  under  the  conveyance. 
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Whaluby.. 


The  Plaintifi^  the  diildren  of  Peter  fFhaUegfy  were 
all  infimteal  the  time  of  theur  frther's  death ;  but  Smwe/, 
the  etdeat  son,  and  heir  at  law^  (who  was  consequently 
the  heir  at  law  of  the  old  ^Somaie;  WhaUey  alaa,)  com- 
meneed  a  suit  in  the  Exchequ^,  in  the  year  1/94^ 
against  Darnel  Wbaliey,  to  .set  aside  the  conveyance ; 
which  suit  he  was  unahle  to  prosecute  on  account  (as  it 
wassaid}  of  the  embarrassed  state  of  the  circumstances. 


The  present  BUI,  which  was  filed  in  1819^  by  all  the 
three  children  oi  Peter  fFhaUey,  as  Devisees  under  his 
Willy  stating^  these  faets^  alleged  that,  at  the  time  of 
the  death  of  ihe  Testator,  John  Byre,  Samuel  fFhalby 
was  in  very  indigent  cireumstanees,  in  an  infirm  sfeste 
of  mind,  and  dependent  for  support  on  his  nephew 
jyaniely.vrboy  having  formed  a  scheme  to  secifire  to 
himself  the  reversion  of  the  estates,  did,  in  pursuance 
of  that  scheme^  prevail  on  Samuel,  for  an  incensiderable 
sum  of  money,  to  make  a  Will,  devising  the  sane  to 
himself;  and,  shortly  afl;erwards>  fearing  that  the  WiH 
might  be  revoked,  procured  him  to  execute  the  cod- 
veyance  already  mentioned.  Th^  Bill  went  on  to 
state  that  the  value  <^the  reversion,  at  l^e  lime  of  the 
execution  of  this  conveyance,  exceeded  10,000/.  and 
that  of  the  two  anmdtles  was  not  more  than  400f. 
and,  moreover^  that  both  the  Will  and  the  Deed  were 
prepared  by  one  Garth,  (since  deceased,)  who  was 
Dmiel  WhaBm^'s  attorney  and  introduced  by  him  to 
Samuel  for  the  pur|>ose.  Then,  alleging  tiiat  the 
Defendant  having  obtained  the  conveyance  b^  pmc- 
tice,  and  for  a  grossly  inadequate  price,  ought  to 
r^eonv^  to  the  Plaintii&,  and  actKHint  with  them  for 
the  rente  and  (wofits  of  the  estates^  upon  being  allowed 
the  amount  of  whi^t  bad  heembondj/ide  adYaoeeti  and 
paid,  by  him  by  way  of  coi^ideration  for  the  dVae,  with 
interest,  the  Bill  prayed  accordingly. 
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The  Defendant,  Daniel  WhaUey^  by  his  answer  to 
the  original  Bill,  denied  the  alleged  poverty  and  im- 
beeillity  of  Smmd  IFhoUey  at  the  Testator's  death, 
^ad  his  dependance  on  the  Defendant  for  snpport,  or 
that  he  gave,  or  offered  to  give,  any  sum  of  money,  or 
used  any  other  means,  to  persuade  the  said  Samuel 
Whalley  to  make  a  Will  in  his  favour^  or  afterwards 
to  sell  him  the  reversion  of  the  descended  estates, 
ailing,  on  the  contrary,  that  Samuel  WhaUey,  who 
was  his  uncle  and  had  fdways  lived  with  him  in  habits 
of  great  &miliarity  and  entertained  a  great  regard  for 
him,  did,  ^^  in  eonsideration  of  the  love  and  affection 
he  bore  him,  and  in  order  to  bestow  a  benefit  and 
advanti^e  upon  him,  and  also  with  a  view  of  making 
an  additional  provision  for  himself  and  his  sister, 
Martha  Unwood,  propose  to  convey  the  reversion  to 
the  Defendant  for  an  annuity  of  80/.  to  himself,  and  of 
201.  to  Martha  Linwoad,  to  commence  after  his  death ; 
which  sums  the  defendant  himself  insisted  should  be 
increased  to  100/.  and  30/.  respectively;  and  that 
thereupon  an  agreement  was  made  and  entered  into 
between  thorn  to  such  effect/'  in  pursuance  of  which 
the  indentuies  of  lease  and  release  already  mentioned 
were  executed,  the  consideration  of  '*  the  love  and 
affection  which  Samuel  WhaUey  then  had^  and  bore  tq 
the  Defendant^''  being  inserted  thereixu 


isia 
Whallst 

V. 

Wballbt. 


The  Defendant  fiirther  alleged  that  Gwrtih  who  pre- 
pared the  deeds,  tras  a  solicitor  of  extensive  practice^ 
and  great  reputation,  and  had  been  employed  as  such^ 
both  by  the  Testator,  Johu  Eyre^  and  his  widow ;  and 
that  the  instrument  itself  was  read  over  to  Samuel 
WhaM^y  and  fiiUy  understood  and  approved  by  him, 
wme  days  previous  to  its  execution. 

With  regard  to  th^  value  of  the  annuities,  the 
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Whallbt 

V, 
WtfALLET. 


Defendant  admitted  that  it  was  much  less  dian  the 
value  of  the  ReverBion  lo  be  sold^  but  contended  that, 
under  the  circumstances^  the  consideration  for  the 
grant  ought  not  to  be  regarded  as  grossly  inadequate, 
nor  the  Plaintiffs  held  entitled  to  a  re-conveyance;  and 
he  claimed  the  benefit  of  tJie  Statute  of  Limitations. 


In  his  Answer  to  the  amended  Bill^  the  Defendant 
admitted  that,  although  John  Eyre,  the  Testator,  died 
in  February  1772,  yet,  as  he  died  abroad,  his  death 
was  not  known,  either  to  the  Defendant  or  to  Samd 
WhaOey,  until  the  25th  of  September,  the  day  on 
which  Samuel  made  his  Will,  the  circumstances 
attending  which  he  stated  to  have  happened  in  the 
following  manner : — ^That,  in  the  said  month  of  Sep- 
tember, the  Defendants,  being  desirous  of  hiring  for  a 
country  residence  certain  premises,  part  of  the  estates 
of  the  said  Testator,  and  finding,  by  a  hand-bilt 
referring  to  Garth,  with  whom  he  was  previously 
unacquainted,  that  the  same  were  to  be  let,  applied  to 
Garth  accordingly  for  the  particulars,  and  was  then 
informed  by  him  that  they  could  be  let  only  from  year 
to  year,  as  the  Testator  was  dead,  and  his  Widow  only 
tenant  fi>r  life  under  his  Will,  and  he,  Crar/A,  did  not 
know  who  was  the  heir  at  law  of  the  Testator.  That, 
upon  this,  the  Defendant  himself  informed  Gta^th  that 
his  uncle  Samuel  Whalley  was  the  heir  at  hw,  and 
that,  afterwards,  meeting  with  his  Uncle,  he  acquainted 
him  with  the  circumstance,  and  took  him  with  him  to 
Garth,  who  informed  him  of  his  reversionary  interest, 
and  that  he  had  the  undoubted  right  of  (Hsposiog  of  it 
as  he  pleased ;  adding,  "  As  you  are  an  dd  man, 
perhaps  the  best  way  will  be  to  make  a\^V'  ^ 
which  Samuel  Whalley  replied,  «  He  thoughts©  too,'' 
and  desuing  Garth  to  draw  a  Will ;  when,  upon 
Garth*9  asking  to  whom  he  woiild  devise  his  revcr- 


CASES  IN  CHANCERY. 


441 


sionaiy  Interest,  he  said,  **  To  my  Nephew,"  pointiiig  vi^J^ 
to  the  Ddendant ;  whereupon  the  WUl  was  drawn  ^y^^j^^^^ 
and  executed  accordingly  on  the  spot.  v. 

Whallby. 

The  Answer  then  went  on  to  state  several  other 
circomstances  as  to  tlie  great  mtunacy  and  afiTeetion  • 

which  subsisted  between  Samuel  fFhaiky  and  the 
Defendant,  and  also  as  to  a  quarrel  which  had  taken 
place  between  hhn  and  the  fiunily  of  Peter  Whalfey, 
with  whom  he  never  kept  up  any  sort  of  intercourse. 
It  admitted  the  suit  in  the  EsTchequer,  stating  that  the . 
Bill  had  been  dismissed  for  want  of  prosecution,  and 
submitting  that,  from  the  length  of  time  which  had 
elapsed  since  the  dismissal,  the  Plaintiffi  ought  to 
be  considered  as  having  waived  and  abandoned  liieir 
claims. 

The  IMendant,  Daniel  Whalleyy  died  after  putting 
in  this  Answer;  and  the  suit  was  revived  against  his 
real  and  personal  representatives. 

The  Amrwers,  as  to  all  the  m4terial  facts  were  sup- 
ported by  evidence.    'Bvidence  was  also  gone  into  by 
the  PIdntifis,  as  to  the  alleged  value  of  the  estates  at 
the  time  of  the  transaction,  making  it  amount  in  the  * 
whole  to  about  6000Z. 

Sir  Samuel  Romilly,  Bell,  and  Wak^ldj  for  the 
Plaintiffs.  t 


Length  of  time  cannot  affect  this  case.  The  Statute 
does  not  apply,  and  it  is  not  easy  to  discover  for  what 
purpose  it  is  here  hisisted  on.  Time  is  no  bar  to 
relief  in  Equity^  unless  it  be  in  the  excepted  cases  of 
mortgage,  &c.  In  all  other  cases  it  only  operates  by 
way  of  evidence.    On  such  a  question  as  this.  Lord 
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Whallby 

V. 

Whalley. 


Er8kme*8  opinion  must  be  considered  as  of  the  highest 
authority.  Motse  v.  itoj^al;  (a)  see  also  Pickenr^v* 
Lord  Stamfords  (i)  Here  the  property  has  never 
changed  hands^  and  the  circumstances  of  the  case  are 
such  as  to  prohibit  any  conclusion  to  the  disadvantage 
of  the  present  cldmants  fnmx  the  date  of  the  tranac- 
tiotis.  No  claim  could  have  been  made  till  the  deaA 
of  Mi.  Eyrej  in  1782 ;  and  then,  or  shortly  after- 
ward8>  I'^eir  WJmUey  was  abroad,  and  so  conthnied 
tiH  his  dehth.  The  suit  commenced  in  the  Bxchequer 
interrupts  the  time  wlrich  Aien  began  to  run,  and  the 
subfieqoeiic  delay  is  sUflteiently  acccmnted  for. 


If  time  is  no  bar,  then  the  case  rests  on  thb  gross 
Inadfe^^iacy  of  price,  and  the  firandulen^  or  at  least 
suspicious,  nature  of  the  transaction :  as  to  the  latter 
ground,  the  value  of  the  estates  at  the  time  of  the 
conveyance  must  be  taken  as  proved^  there  b^ing  no 
evidence  to  the  contrary ;  and  the  reversion  w^  worth 
at  least  three-fifths  of  the  whole  inbcritaace.  The 
policy  of  the  Court  would  never  permit  such  a  tran- 
saction^ as  a  r^ent  transactiott^  to  stand.  ChtoUmd  v. 
De  Faria.  (c)     Peacock  v.  Mms.  (d)    fiK  such  a  case, 


(fl)  1^  Ves.  355.  vid.  p. 
374. 

(6)  3  Ves.  jun.  «r2.  p. 
S8d.  See  also,  as  to  length 
of  time  being  no  bar  in  cases 
of  fraudy  Deloraine  v.  Browne, 
3  Bro.  633.  Smith  v.  Cldy,  3 
Bro.  aad,  n.  Herof  v.  JDm- 
iMiM^  4  Bro.  S58.  8  Ves. 
jun.  87;  YaJtc  v.  Monly,  5 
Ves.  480.  Moth  v.  Atwood, 
"5  Ves.  845.    Fwrcell  v.  Mac^ 


fumarOf  14  Ves.  91.  Beck- 
ford  T.  Wade,  17  Ves.  87. 
Hovenden  v.  Ld,  AwnaUjfy  S 
Scho.  and  Lef.  607, 630.  Mtore 
V.  Blake,  1  Ba.  and  Be.  63. 
Medlicoit  v.  ODomiel,  ibid, 
156.  See  Gould  ▼.  Okendeny 
4  Bra;  P.  C.  198.  (rwi- 
/iiu'  64.) 

(c)  i7Ves.«o. 

(dj  16  Ves.  512.  See  also 
Bowes  V.    Heqts,   S  Ves.  and 
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inadeqiiaey  alMie  is  •  sufficieiit  groutidfor  eeufaig  wkte  tBW. 
an  agreemmft  between  perdeft  who  in  ^eniMives  are  ^"^v^^ 
compeleiit;  and  the  fauMteqaacy  ki  die  {maeol-cafle  k  ^'^^^^ 
greater  than  that  which  has  been  made  Hie  groond  of  WaAtxeT. 
any  former  deciskm*  The  deed  iteelf  ia  evidence  of 
the  fraud :  flie  agreement  wfciah  it  reoitea  Is  a  mei^ 
diy  contract  for  the  purchase  of  the  reversion  by  tiie> 
grant  of  die  annuities.  The  consideration  of  ''  na- 
tural love  and  alfection"  is^  indeed>  inserted  In  Ihe 
illative  part  of  the  deed,  as  the  result  of  an  after- 
thought; btA  it  formed  no  part  of  the  faaifgain  itself 
whieh  is  a  mere  naked  money  bargain*  FUmer  v. 
Golf,  (o)  Besides,  the  consUeratioii  of  lohre  and  affec- 
tion would  liave  extended  ta  the  other  relations,  who 
arefisinheiited  by  the  Will;  and  although  Aedetd 
makes  a  provision  for  the  Sister,  which  is  to  lake  effisct 
not  till  after  the  death  of  Sanasel  WTuOley,  she  fe  left 
ia  the  mean  tiaae  without  any  support;  and  die*  WiU^ 
which  Is  merely  the  commencement  of  the  sanie^ 
tnmsactfam  whioh  the  deed  must  be  considered  as 
having  co]i^>leted5  makes  »e  mention  whateverof  her. 


b^iqpears  that  Gortft  died  in  ITKS;  couse^pendy, 
no  direct  evidence  can  now!  be  procured  as  tothe  real 
cooBideratioa  for  die  deed  which,  be:  prepared,  or  the 
circumstanoea  under  which  he  prepared  it.  But,  in 
the  absence  of  such  evidence,  the  instrument  suffi- 
ciently eq^buns  itself. 

Hart  and  Semaly  for  the  Defendants. 

This  transaction  was  not  in  the  nature  oif  a  mere 


B.  117.      BjDcke   v.    (yBrkny  nicit,  ib.  310. 
1  Ba.  and   Be.    330.     JB/cn-  \d)  7  Bro.  P.  C.  TO.   4  Bro. 

nerkattet  v.  Pay,  t  Ba.  and  P.  C.  230,  (row/ifu'cd.) 
Be.  104.     Dunbar  v.   Treden- 
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IBIO.       money  bargain ;  it  was  a  femSIy  compact  between  m 

""•^^^^"^      Uncle  aad  Nephew^  by  which  the  one  m^kes  a  eettle- 

WHAI.UT    ^^^  .^  &vour  of  the  otbsac,  reserving  to  himself  a 

lyHALLBT.  certain  portion  for  Uis  own  life,  and  a  smaller  provision 

,  for  a  sister.    He  was  himself  an  umnanied  maa,  and 

he  chose  to  constitute  ttiis  Nephew  the  object  of  his 

bounty. 

With  regard  to  length  of  time,  -admittiag  that  tUs 
case  cannot  be  governed  by  a  strict  analogy  to  the  rule 
of  law,  still  it  cannot  the  pretended  that  it  does  not 
afford  evidence  sufficient  to  raise  a  pcesumiftion  iu 
favour  of  such  a  transaction.  In  Or^g^  v.  Gr^SfQQf' 
(a)  it  was  allowed  that  the  transaotion,  if  itbadbeea 
lucent,  was  such  as  the  CSourt  would  not  have  suffered 
to  stand;  but  the  lapse  of  eighteen  yean  was  held 
sufficient  to  establish  it.  The  suit  in  the  Exchequer, 
(of  which  it  is  to  be  observed  that  no  mention  was 
made  in  the  Plwitiff 's  original  Bill^  it  having  been 
subsequently  introduced  by  way.  of  amendment,)  was 
commenced  m  1794^  and  this  Bill  was  not  filed  before 
1812,  at  a  distance  of  eighteen  years  from  that  time. 
Supposing  Peter  VThaUey  to  have  died  in  l?^^'  ^^^ 
poeaent  Plaintiffi  shewed,  by  analogy  to  the  Statute, 
that  they  ought  to  have  made  their  claim  within  ten 
years  from  that  period.    Bee  v.  Rawston.  (b) 

In  Filmer  v.  Gott,  the  case  was  widdy  different. 
There,  it  was  clearly  in  evidence  that  the  deed  was 
obtained  under  circumstances  of  absolute  mental 
incapacity ;  here,  the  allegations,  both  of  imbecility 
of  mind  and  of  pecuniary  distress,  rest  on  no  support 
and  are  positively  contradicted  by  testimony,  b  ^^ 
case  it  was  also  proved  that  the  words  were  surrep- 
titiously inserted;  and  the  Bill  was  filed  shortly  after 

(a)  Cooper  201.  {h)  2  Taunt,  441- 
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thfttnmaBelifmtebkjplaoe.  Here therd isiio ei^dcboe 
as^  tb;  the  ooammi'  on  y^iach  tbe^  donsideratioii  of 
natural  hnre  iand  BtEseAm^ws  fanlt  inttodaoed  into  Ae 
deed;  but  it  is  pkolmble  diat  the  poAfesaioiial  penoo' 
mfiofei  in  preparing  it^observing  Ae  inadequacy  of 
price  tobe.  sodi  as  miglit  vitiate  a  mere  pecuniary 
bar gaioy  reoonimended  the  inseiskion  of  these  nvonls^  in- 
order  to  leprefaent  it^  (soeh  as  indeed  it  was);  as  m 
tiansaction  of  a  mixed  nature,  the  consideration  for 
wUck  was  oontpouiided  of  ftauly  motives  and'  a 
whMMe.aomptntalion..  Siaab  an*  instrument  as  thi» 
can  enly  be*  impeacbed  in  eqpiity  by  the  dearest 
erideate  of  ay  omtintted  series  of  fraud ;  and  in  this 
caae  no  sodi  ttfideMe  exislSy,  nor  is  attempted  to  boi 
hraoght  forwards 


mm 


Tie  Mastbe  q/" /Re  Rolls*. 

Thkis  a  Bin  to  set  asTde^  on  the  ground  of  fraud' 
and  imposition,  a  conveyance  of  an  estate  made  so. 
loQgago  as  the  year  1773*  There  were  three  ques- 
tions TBisM  at  the  hearing : —  ' 


Whalubv 


Jklyltfe 


Finty  Whetfierthe  transaetfcm  iti  to  be  considered' 
wntdj  aaa  aalst 

Secondly,  If  it  ^  whether  the  inadequacy  of  price 
famishes  sufficient  evidence  of  fraud  ? 

And,  thirdly.  Whether^  under  the  circumstances  of 
the  case^  the  length  of  time  forms  a  bar  to  the 
relief? 

As  to  the  frrs^  the  conveyance^  which  is  from  to 
iniele  to  a  nephew,  purports  to  be  made  in  considera- 
tion, not  only  of  certain  annuities,  but  also  of  '^  natural 
love  and  affection/'    If  tiie  Court  is  to  talce  the  latter 
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W  fc^e  rwlty  foiined  -^  par*  >f  iIm 
4tfm  is  an  end  of  the  FbtDOff's  «»»«  for,  wl^re 
iMiDtyis  iBteodedf  tbeie  isoa  liMnn  ftrifat  iiiftreaoe 
WsALucir.  of  Attttd  fioin  the  inirieqiiaet  of  Ae  l»ric«%  Ijove 
and  afieolkw  twiid  aloM  hav«  sB|i|iaf*Bd  tibe'coDtrej- 
aner^  witihoN*  any.  peetaiarf  coosideiUian^  Imd  viU 
efjuatty  auppoi^  It  whfentiieraiifcpBCimiary'OaiMMcni-^ 

Bm  it  HM  4tiSMd»  tlNtt  It  fii  cfMtftty  ttota  ike 
ftoHali  of  «hb  dead,  that  motbtog  tall  %  aala  ftr  a  | 
peeoBiary  ^oonsidemfiw  Tfas  in  Itia  MUlMftipiBtiDii  of 
the  parliei)  and  libat  dM  wovis  ^WMrd  loM  and  i 
aik<«ioD>''  aftorwanb  tbwvm  faao  ilka  JMly  «f  <iie  | 
deed^  could  not  have  the  effisct  of  whollytlliaii^jliy  Olt  \ 
true  nature  (^  the  twanOTOfina    4<^mi  I  was  a  good  I 
deal  struck  by  the  entire  absencej  in  the  recitals|»  of  | 
all  allusion  to  any  intention  of  liouiity  on  the  part  of  I 
tba  Grantor^  in  a  case  whare^  fimntha  ^iraat  diqircH 
portion  betwaen  the  furice  and  the  vahis^  it  was  oradi 
more  ^properly  a  (p&  tlian  a  srie  4has  br  was. making 
to  his  nephew.     But,  ^a  lookinflr  inao  iha  case  of 
Ftbner  v.  Octt,  (a)  where  this  point  underwent  so 
]||^ph  eonaidefalioi^  I  ted  Itwl,  i»tlwili^^ 
conveyance  was  open  to  the  sKDriH  obsarvkiiaa^    The 
recital  stated  nothing  but  the  pecnmary  consideratiiHiy 
as  being  the  fentidation  ofthe  4eelt.     This  Wonis 
<«  love  and  aflbetion''  wetie  tdCtodoced  afterwttds,  just 
as  they  are  here :  yet  it  was  thought  necessaq^  Brst 
by  the  Court  of  Chancery^  and  afterwards  by  the 
House  of  Lords,  to  direct  an.  issue  to  try  whether  love 
and  aflfection  did  really  make  a  part  of  the  condderation 
far  the  iKmveQFMee.    Now  ji^  ^evids  in  Ihe  vaqr  ^^' 
pkikMsiHrcttmstanoes  under  whidi  4w  ^deed  had,  in 

W  T$ro.iP.€.tp. 


Whallbt 

V. 
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that  ease,  been  ezecated^  and  with  such  evidence  as       ISltK. 

there  was  against  the  Defendant,  from  his  own  admis- 

fflon^  it  was  still  thought  impossible  to  consider  it  as 

not  q)eaking  the  actual  sense  of  the  party  executing;  Wballbt. 

it,  mita  the  cditm^ey'HA  fiNind  by  «  jor^,  it  would  be 

a  great  deal  too  much  for  me  to  determine  that  love- 

and  affection  formed  no  part  of  the  consideration  in 

Ak  cade,  whens  ^ere  is  tio  drcunlstance  iStoba  whidi 

Icsiiafef^t  S^niualPlidaey  ^  iiot  fiiny  under- 

mAiMg-naJiktre'tM  efl^  6f  the  ittttiunent  tliat  i». 

DowtepiMhed; 

To  dl^t  A  trial  'ilrotild  be  nugatoi^^  eT6n  if  there 
were  any  things  like  k  ground  laid  ^pr  it.  The  Plain- 
tifihave  no  evidence  but  the  Aniswer  of  fhe  original 
Defendant  He  has  made  no  such  admissions  as  were 
in  proof  against  Mr.  Oott.  Admitting  the  inadequacy 
tf  die  p^tttikry  c^ideration,  he  has  inslstc^d  on  his 
tmde's  intentikm  of  bounty  in  his  fimmn 

Mr.  thm  OMk  WMimir^  pt&f^  VfM  In^c- 
tioDs  lie<ilecM:v«d  ffom  'StOmel  WiiM^i  and  it  is  W 
be  preMlited,  'SwA^ihi  t^e^ctable  thiittuetA:  tr&idi  hii 
h)fe,fldir4W«iiflg^vtfiMbefhh^  the  deetf 

that  was  not  fidly  auAorised;  and  Afljr.tiiidefstood  h]f 
the  person  who  was  to  execute  it  It  would  be 
nnposrible,  therefore^  for  contradiction  to  the  Deed^  ip 
coatnidictx>n*to  the  Answet^  and  to  the  Presumption^' 
to  find  Uiat  love  and  affection  did  ikot  constitute  a 
pvt  of  Oe  ^otiMdef^D. 

The  fint  point  bring  decided  against  the  Plaintifis^ 
i^n  uim«Se«iat)^  lb  conilder  dther  of  tiKe  other 

(Bill  dismissed^  without  costs.] 
2G3 
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^^'f'Y^         .... 


Rolls.  ^  GR£TTQN  o.  H AWARD. 

Deriaetotlie^^^taj^jg  ^jywjBD  HJWJMD,  by  Ws  Will, 
T«»t«toi'B  devised  as  follows:— *» -To  my  tfif^  jHuJHtmrd, 

hlfdiJ^ilto'*"  °*y  •***  and  personal  estal^.s^e.  first  payiaffaU  119 
^],^„of}ie,ju8t  debts  and  funeral  e^qienses;  and,  after  ber  decease, 
body  shue  and  to  the  heirs  of  her  body,  share  and  share  alike^'  if  moie 
abare alike;  than  one;  and,  in  de&ult  of  issue  Uf_  be  lawfully 
and  in  defiuilt  begotten  by  me;,'  to  be  at  her  own  disposal."  And  he 
of  issue  to  be  ,|ppo{j|ted  his  sud  wife  sole  Executrix  and  readuary 

^I^fl't     Legatee  of  his  WiU. 
gotten  by  hiin,      ^ 

to  be  at  her     •  ••? '  . ^  ." 

own  disposal.       The  Testator  left  his  said  wife^  And  six  cIijQldren  by 

X  dies,  and  her^  him  surviyjuq^.  .    .    ,|  .   ,     • 

leaves  six  chil- 

^^b^tib!!t    A  BW  Wn«r  fiW  to  oarry  the  iwtB  qf  the  WiU 

tiie  wife  took    M^  cpvci|^9  A®  <»W?  ^^^»  b^^  ^  tf>e  RoUs, 

•nestatefor     wjbeo;]^*  I|plQiPiir  was  pleased  tx)i  .4hw|l  a/ease  to  be 

lifeoDly^and    tent  to  th^  Cpmmon  Plea%  conlaiiiiBgi  among qthers^ 

thateachof     t|ie  followhW  qw^OiP :— 
tfwnx  cbdomi 

*teb*i^^^     **  What  estate  Jm  Hamcard,  the  widow,  took  under 

on  the  deter-  I  ♦,;    . 

mination  of  the     ^<  If  an  Estate  for  life  only^  then  wfnat  Estate  each 

mother's  life    ^f  hei*  chUdren  took  under  the  said  WUl  r 

cstate^inone 

sixth  part,  as 

tenant  in  *^  ^'^^  ^^  argued  in  Aftohoafswis  tena  181&> 

(common,         before  the  Judges  of  the  Common  Pleas,  who  retunied{ 

the  following  Certificate,  in  answer  to  the  two  ques« 

tions  above  stated. 
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« That  Am  Howard,  the  widow^  took^  under  the 
Will  of  her  late  husband,  an  estate  for  life  only  in  the 
deviged  premises ;  and  that  each  of  her  six  children 
took,  under  the  said  WUl,  a  fee-simple  in  remainder, 
expectant  upon  the  mother's  life^estate,  in  one  undi- 
vided sixth  part  of  the  premises,  as  tenant  in  common 
with  the  other  five  children.'*  (a) 

Upon  this  certificate  the  cause  now  came  on  for 
further  directions ;  when  Sir  A.  Piggoitj  Fonblanque 
and  ShadweU,  contended  against  the  Certificate,  that 
the  Widow  took  an  Estate  tail  under  the  Will : 
ud  Sir  A  Ranulfy,  Cooke,  Bett,  HUton,  and  Son, 
appeared  finr  different  parties  interested  in  support 
ofii. 

The  Certificate  was  confirmed. 


leitf. 
Gavrtoir 
Hawabd. 


(fl)  See  6  Taunt  94.,  and 
9  Minhall  9,  tirbere  the  ai^g;u- 

\ 


mcDts  on  this  case  are  re- 
parted. 


m  VASB9  m  DttAKcamv. 

1816, 


^•^-  WOODHOUSlf  »,  MBltBpiTH^ 

J.  w.,  being  JjJgJSS  WeODHH  US'lS,  bj  lib  Win,  ibted  the 
iMaaed  and  pos-  gSih  Of  MUvA,  1908,  after  gj^ifically  devising  cei^ 
ski  nbl  r°^  ^^  '^^  estates  of  which  his  ^^ik^  seised,  and  ^  «n  other 
hold, copyhold,  hisfrediold,  copyhold,  and  leasehold ttessuagp^fioips, 
and  leasehold  liftndd,  and  tenemeiits,  whatsoever,  and  wheresoever,  in 
estates  in  the  the  county  of  tbreford^  and  In  the  town.  6i  Jtm^ng* 
county  of  fl.,  ^^w  ^  ^^g  ^ jfg^  ^j^  tToodhouse^  (since  deceased),  for 
and  in  posses-  j^^^.  jjj.  ^^  ^^^^  j^  ^^^^^^  QCrtaJA  sp^c&c  nam  of 
8ion,a8  Mort-   -  ,      ^  J    •. »  •      4    •  >.  -iri  '/.    , 

easee,  of  cer-  °^  ^"  ^^  estates  ni  th^  county  oXJuertfor^  to  such 
tain  leasehold  persons,  kud  in  such  mannef  as  tiierein  mentioued, 
houses  at  K.  m  proceeded  as  follows  ^-^^^  Also,  I  give  and  devise  all 
the  county  of  and  singulai^  Qtj\i^  vpjf  ^bol4»  Wgyliy^^  and  lease- 
Af.^buthaving  hold  messuages,  farmer  lands,  tenements,  hereditaments, 
noo  pro*  |j|}^^  m^^  premises,  whatever,  nfxd  wl^eiresoever, 
said  county  of  ^^^^^  "^  *®  counti^s  of  H^qrA  and  IftdcVpsca^  or 
Jf.,  and  having  elsewhere,  not  hereinbefore  by  me  given  and  devised, 
other  estates  unto,  and  equally  betwe^  my  cousins,  Eduowrd  fFood- 
vested  in  him  Aoute  and  Jm  Thonuu,  for  their  joint  lives,  and  the 
asMor^^ageey 

besides  those  at  K.,  makes  his  Will,  devising  **  aU  hit  freehold^  eopyhoid^ 
and  Uaiehold  mestuages,  SfC.  in  the  county  of  HI,  and  m  the  town  ofK,,'^ 
to  A.  W.  for  life,  and,  after  her  death,  "  aU  and  singular  other  hfs  free, 
hold,  copyhold,  and  leasehold  messuages,"  &c.  in  the  countias  ofH.  and 
M.,  or  elsewhere,  to  E.  W.  and  A.  T.  for  their  joint  lives,  and,  after 
their  several  deceases,  **  all  the  said  freehold,  leasehold,  and  copyhold 
messuages,'*  &c.  imto  and  equally  among  their  children ;  and  gives  to 
A.  W.  **  all  the  residue  of  his  real  estate  not  before  disposed  of,  and  aO 
other  hii  ettatet  and  intertiti  whattoever,  vested  in  him  at  Mortgagee^  or 
Trtutee^  <cc.  ''  and  all  the  residue  of  his  personal  estate,  ready  money, 
and  securities  for  money,"  &c.  subject  to  the  payment  of  debts  and 
legacies.  Held,  that  the  mortgage  premises  at  JUT.  passed  under  the 
devise  of  all  the  freehold,  copyhold,  and  leasehold  messuages,  fcc.  in 
the  county  of  H.,  and  in  the  town  of  £. 


Gii8B»  Off  eBEANCBRT.  «| 

fifeafihesnvimr;'' witbfcnMdmtertoTruitoefMid       ItMi^ 
lkeirhfdi9il«riBglli6JoiiitIifwof  dieaddAi^  w^^^^^^ 
WiNMflMft  and  .^Aw  I%oimh^  upon  tmt  to  pnsonre      ^^^ 


i;  b«t  neytftbeleai  to  ponnit  tike 
saidiilAMFd  fPh$^msu^ud  Am  Thoma»  to  roceiire 
tkereHtaiid  profits  doiiag  their  joint  Uvw)  andfipom 
nd after  their  several  deceaees^  '^I  |^e aaddatise  all 
thessid  fi^chold^  leasehold,  and  copybold  messuages^ 
tens,  bads,  tidies^  and  hereditamentSy  lasOf  lierain 
befindarised,  nnt^  and  eqqaUjr  between  all  the  ohii« 
Artaof  the  said  S&ard  Waodhouie,  Ann  l^pmas^aad 
May  SecretoM,  during  their  joint  lives^''  &c.  and, 
a&er  levisal  remainders^  oonoludfaig  as  follows  i— 
'^  AbO|  I  gfcvo  and  bequeath  wM  my  dear  wife,  Jtm, 
d  tiie  rest-residue  and  remabtder  of  aU  my  rsal  estate 
Qothetebibefore  iBsposed  o^  and  aB  other  my  estatea 
ml  faiteieeis  whatsoever,  vested  in  me  as  Martgagee 
GrTnutes^  nader,  or  by  vbftiie  of  any  Peed  or  WiH, 
tfotfaetwSse  howsoever,  and  all  tfae  rest  residiie  and 
remauider  of  aU  my  pemmial  estate,  ready  moo(9y,  and 
iecttrideslbr  money,  book-^ebts,  bills^  bond%  Wtm^ 
aod  sB  oiher  n^ehfl«td%  effects,  and  pemooal  estate 
wiunsoerer,  and  of  what  oatur^  kind,  and  qwUH^ 
merer,  to  hold  to  her  my  said  wife,  her  heirs,  eim^ 
caton,  sdministmtors,  and  assigns,  subject  and  liable 
to  the  pqrmen^  of  aU  iny  jii3t  debts,  funeral  expenses,  ^ 
ttd  legaeies  hereby  given,  and  to  the  probate  of  thia 
i&y  Wilt"  And  the  Testator  appointed  his  sajd  wife, 
^  the  befi>re*inentioqed  Trustees,  Executrix  and 
£xeeatQVB,ofbissai4WiU. 

At  the  time  of  making  this  WUl,  and  of  his  death, 
tbe  Teslatpr  was  seised  and  possessed  of  considerable 
fr^old  and  leasehold  estates  in  the  county  of  i/ere- 
f^  aad  of  personal  property  to  a  large  amount ;  he 
^  i^kevise  mortgagee  in  possession  of  certain  bouties 


451  G^kSES  IN  xHANcear. 

W».       luidpremiMSat  JBTennf^^tof^  ittthe  0^^ 

^^^1^^^^'      *^  l^cld  under  a  lease  ficom  J3riusen*mo9e  OolUge,  ia 

^^  Qaififrd,  by  virtae  o£  a  4eod  of  Msignine&t  dated  the 

iBfaBcnzra.    221  of  Qdobery  ITBEk     By  a  sAnfiieDt  iadeiiciiie, 

4aled  the  3d  of  N^loemter  feUowinflr^  the  sane  premues 

had  been  ooDveyed  to  him  moiast  to«eU^  andoutoT 

the  .praduoe  in  Ae  first  phee  to  pay  lamself  the  fOiBs 

due  toium  on  the  mortgageyaadtfaeaufpfatt  to^ 

mortgagor;  and  he  acoording^ly  sold  a  part  in  his  life- 

time,  but  not  neariy  enough  to  pay  the  meoey  doe  on 

the  mortgage. 

•    ■     •  ■         .  i 

On  thedeaih  of  the  Testator,  wUch  took  place  oa  j 
the  16th  of  January y  1800,  his  widow  entered  hito  pos-  i 
session  of  the  entire  residue  of  Ae  Testator's  property  I 
devised  to  her  by  the  Will,  and,  among  the  rest,  of  the  | 
leasehold  premises  at  Kennngtcm^  remainlag  unsold,  I 
which,  with  the  conourrence  of  the  other  Bxeeoton^   | 
she  put  up  to  sale  by  public  auction,  but  £ed  lieibie   ! 
any  conveyance  could  be  made  to  the  purdiasen^    i 
having  first-made  a  Will,  and  appointed  the  Defendant 
Meredith^  Who  was  also  one  of  the  Executors  of  her 
husband's  Will,  her  sole  Executor,  by  whom  the  sales 
wet^  afterwards  completed. 

The  Bill   filed    by  Edward  fFoodfum$e  and   Ann    \ 
Thomas,  and  by  their  respective  children,  and  the    ; 
children  of  Mary  Secretan,  prayed  a  declaration  that    ; 
the  Plaintiffs  wei*e  entitled  under  the  Will,  as  tenants 
for  life,  and  in  tail  in  reminder  respectively,  to  all  the 
leasehold  premises  at  Kenmgtcnj  belonging  to  the 
Testator  at  the  time  of  his  death,  or  in  which  he  was 
interested,  and  to  the  monies  arising  fix>m  the  sale 
thereof  and  an  account  accordingly. 

It  ^vas  in  evidenice  that  the  Testator  was  not,  for  a 
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long  lime,  pMnovs  to  the  dale  6f  his  WiU^nwftom     J^iJJj 
^henee  dffvmwaids  to  the  linie o£ Uftdealh^  *^^^ ^  Wood^ovw 
pofloetd  cf  awy  ertrtttoy  praparty  ,wfalever,  either         «. 
ui  Kmmigtm^  or  in  the  whole,  coimtf  of  UMikmi^  Mbuoim. 
.e»^  the  ebove-nentioliei  leamholda,  with  tegmA  to 
wlttdhiti^epBed.thBt  the  jnortgmgor.aiidhiSircfM^ 
ttoMmis  had  at  diAiwt  iimei,  both  hefiMte  aiid  ofi^ 
the  Tcsialer^a.deatfa^  applied  far  ao  aecoiait*    On  tlia 
othqrha«d^feapptoicdtbattiiefcaaeftamifctiaw»<tai» 
College  had  becnramired^  in  ISqe^  bjr  the  Tcalatee» 
in  hb  own  name;  he  himself  paying  tbftine  atkd  6cs 
en  renewal;  and  fnrther,  Oat  the  whole  amooilt  of 
the  porchaae  monies  reeeiTied  fioom  the  sale  .<tf  the 
■MMl^Bged  premised  was  insofficicn^  by  upwards  of 
fiOOL  to  pay  wliat  was  due  fait  prineiiial  and/iflMMist 
opcm  the  mortgage.  It  was  admitted  dmt  the  Teatalor^ 
sttfae.timeofmaldng:  Us  Will^  had  oSher  movtgi^ta 
besideatimpsmnisesat  Jgensinfisii, 


Hie  single  question  now  was,  whether  these  lease- 
hold houses  at  Kensington  passed^  under  the  devise  of 
^  sll  the  Testator's  freehold,  copyhold,  and  leasehold 
messuages,  &c.  in  the  county  of  Hertford,  and  in  the 
town  a[  Kensington/'  to  his  wife  for  her  life,  and  after- 
wards, to  the  Plaintiffs,  Edward  Woodhouse  and  Am 
Thomas  J  for  their  joint  lives;  or  whether  it  formed  a 
part  of  die  residue  given  absolutely  to  the  wife,  under 
the  description  of  ''  all  other  his  estates  and  interests 
whatsoever  tiested  in  Km  as  Mortgagee  or  Dmstee,^ 
under  or  by  virtue  of  any  deed  or  will,  or  otherwise 
howsoevei^  and  all  the  rest  residue  and  reminder  of 
sU  hk  personal  estate,  ready  money,  and  securities  for, 
money,"  &c.  And  "  all  other  his  personal  estate 
vhatsoeven'* 

Sir  Somud  Komilly,  Bdl,  and  Phmitnore,  for  the 
Pbintifls. 
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MM*  The  «MNfr  tiL  the  tet  iOmm  jb  m* 

^^^^'^''''  l>iM>d«dti>  pM^  b«l  Witt  e.tt«l  10  wmf  kitBMl^f  • 

tfsaxomr.  JtaiiwI  imtttK^    Tben^  wMi  Mgwd  to  tJwswmii  ^  sD^ 

oilier  bb  MAteoi»«tod  at  him  aaM»-«— »-" 


whit  d^tfecf  anMnnitlo?  Q&lf  loadHpoiMmcCthai 
whid^  he  hadMt  yrmly  diipOTaL0£  .  Tfafe  i*  Boc  ihe 
vMre^se  0f  a  omliago,  il1if#«te^iwlaiite  that  Ac 
Tettator  DyiMMiuid  hhataU  aa  haii^v  .a^qfMed  the 
ahiahila  oMMsbip;  and,  af  itwrnwi^  wo,  jit^itk 
¥^  olaar  thai  a  nan  baling  the  legal  enate^  maf 
4a^l«i^*e  piopeity  as  land  qf  inheritinee  if  iiepicasei^ 
a^MAthatan Ang  *e  aaktMae  of  ani  eqnitf  ef  n* 
demptiaiu  ClarAe7.JUo«;(a>  2%ev.J|faNfaneM»(i) 
^  V4  Jlbid{»«  (c)  Then  the  ffteakmr^iKm  MatSt 
kuefequettion  of  Intaitiaa,  whieh  nuiit be  de» 
aided  aceoriliiig.  to  the  paewMnptJonafibudeA  faytevi* 
denoe;  andherewehaatathecaieeiian^i^inteffaptcd 
possewion  of  the  property  for  eleren  years,  ooiqded 
with  the  circuiQstancc  that  there  was  no  other  pro- 
perty which  could  pass  und^  the  descriptioii  of  estates 
in  the  town  of  Kenmgion. 

Bart,  Mcartin,  and  Dowdemett,  for  the  Defendant, 
die  Eacecutor  of  the  widow. 

The  evidence  In  this  case  is  at  least  ambignens. 
That  which  goes  to  establish  the  foct,  that  the  Testator 
eonsidered  the  property  as  hh  own  proves  too  moefa, 
and  that  of  the  property  having  been  tnortg^ed  for 
more  than  its  talue  not  enough,  sincethere  is  evidence 
on  the  other  side  'that,  as  between  Mor^^agor  and 

(a)  3  Bam.  457,  461,  Rep.  Cha.  I.  Cha.  Pte.  Sl5. 
^  £q.  Ab.  606.  (c)  i  Burr.  96^9. 

(6)  2  Vcm.  581.  "  Gilb. 
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MortgogMy  il  i»M  iMkMl  IM  A  r^de^iiiiAle  cstttte  np      .  181<t. 

t(s  wd  ii»  diifc  tlifi6  o^  Ihe  death  of  ihe  l^Mor.  ^^^^^^^"^^ 

Thenftra'ti  Mlo^  flMl,  st  thetfmiS^tiiakitiffbb  ^"^^"^ 

Wn,  M'tMU'MiDMir  ooiMiJoM  ^'  the  ({tkidlied  imtnre  Tixkmtra. 

^hk^ttmtm}  ttd  die  quMtibn  tiien  urisefl,  whether 

ifcere  is  ol^fiiiifBeteiil  eVMsAei*  «f  InMitldii  to  eotim 

tmct  4ie  «fltet  of  eaqinte»  wi>ir^;-^whethei^  theOoure 

viQ  0sriiidb  llie  operailoli  m  a  specific  devise  in  ofdef 

to  eflCrtikli  tMAf  a  jpi'^dttMnpltou.  AdnttviA^  that  there 

ktto  oA«r  pM^^ienjr  to  Wlll«%  Ae  first  imtds  wM 

sppiy,  «tM  theTteiaMrlMS  weA  words,  wM^h  ki  tlieir 

siriot  aiteeptatfoti  will  not  suflee  lo  pass  tiiat  pfoperty-, 

^Aile  kk  a  ralmquebt  clMse  liehni^  ghmi  it^f  wmb 

whlcli  wn  MMMdiaiely  calcttiaeedio  gttie  eflfecl  totlie 

bcqoAtk    The  burtliui  etidiedllf  t«ac«  on  the  other 

fkie  otWHJkiwg^MB  cM&^lxM^Mcftk  la  cMlMidteMtt 

to  dM»e  effpnsss  WM4i)  ami  the  depmitliste  on  Ae 

fut  df'lhe  Pliluiifl  Ml  ta  ^staldttb  Ik    ITieeasea 

cited,  are  wholly  dSB&tctkU 

Sit  ^(diitiMf*  Jtoniiityyln  Tfiply* 

The  Testator,  after  girfaig  to  his  Wife  for  life  his 
leasehold  estates  in  the  town  of  Kenmgton,  devises  to 
Hie  PUxdift  all  otiier  his  leteehoM  ptqpeftjr  hi  ihe 
GQoartf  of  Mtddfaieii^  nbt  tofiirB  by  U^ 
fiot  question  b^  whether  the  Testator  had  any  pro^ 
perty  to  wbioh  these  latter  wonb  wouU  vpptf^  It  te 
notwbiahert«had  AeaiMoteieproper^  in  an^ 
hold  estates  in  MSddkfO^hat  any  property^-^mrf 
iBtereBt  whatever,  whidi  ttamld  be  snlBcieHt  to  raise  a^ 
qaflsdoB  of  etaotieB.  Tke  answer  is,  diot  iaehad  sudk 
an  iotasestihithiBie  prenses  atfiniMgAMi;  and,  if  the 
ease  vested  here,  the  aigtmieitft  would  be  at  least  as 
goad  ibr  like  Plaimiffis  aa^r  the  Sefaodaaft.  Then^ 
sdndttlag  the  eridMee  «s^  to  thn  slase  of  die  property. 
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1816.       ^t  UMkeiiift^awe.qwite  deeMrVe  i»  iMwr'af  die 
former; (for  HiaproTedtbii^  tkere  was 'OOi  ^rthcrpro^ 

IbBKDiTH.  siOyectpfdi^uteiuiditfriBo^piMrBilHtte 

was  in  fiict  pomwwgd  of  oliier  mofiigig^  property^  to 
which  the  seeoad  reodvassr  dense  mey  acridly  applj; 
ao  that  the  woids  '^  all  e^ter  my  eBtaies  vested  in  me 
as  Mortgagee/'  being  tskea  m  neeesssrtty  refenrin; 
to  the  fonnerd^viseof  these  vay  aK^rtgegedprnnisn, 
iofiirfioni  being  agi^jbDst  as,  turn  jmsi^rfiiyif  in  ear 
fiivoun  Then,  if  the  Testator  amuit  tbat  any  thbg 
should  pass  nnder  thedaieripihm  ef.btaleasehaUsst 
JSu0ssi^gto%  and  in '  Aftddlssa^ 
he  intended,  the  beneficial  inteiast  shenM  pas%  and 
n<^  the  bare  legal  estate,  iNMring  givenit#r  I^ 
samepetsoni  (hiswife»)  whemheafterarandsMsvlitntes 
his  residuary  kigatee.  Toeonstrae  JtothensieevimU 
b^  therefore^  to  make  her  a  Trustee  for  hendi^  as  to 
this  particular  p<Nlion  of  the.raddae. 


Jufy  20.  The  Mastbr  qfthe  Botu. 


The  otdy  qaestkai  in  this  ease  is,  under  9i/Uch  bf  Che 
clauses  in  the  Will  the  leasehold  premises  at  iiSnnnig- 
tas  which  the  Testator  had. in  mortgage,  aietabe 
considered  as  comprehended ;  whether  under  these  in 
which  he  speaksof  bis  ^leasehold  mesaaages,"  oruader 
the  residuary  dause  by  wUoh  he  disposes  of  ^aU^ydwr 
lus  estates  vested  in  him  as  Mortgagee/'  in  strictness^ 
this  was  a  mortgage,  and  not  the  leasehold  poopertf  of 
the  Testator ;  but  the .  point  now  hi  dispnleis,  whether 
he  did  not  intend,  that.wliateyer  inteoest  he  might 
have  in  these  premises  diotdd  pass  by  the  former 
clauses,  although  under  an  improper  denomination. 
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It  k  tda^mi  that  «h«  Teatator  hid  mlleMdxM       IBl^ 
piviKtttjf»  either  t  iCflwitwftow,-or  any  whepe  chela 
the  ecHBity  of  AfiMfeittir, 'Unless  these  moi^^  ^ 


» we  to  be  so'oonsMeKd ;  and  it  isobvitius,  fron  BUamyita. 
thenasnreef  Ike  Hmitatfans  and -^ynif  irfeus  bi  tb^ 
Will^  liiB^  if  thqr  at  dl  pass^  it  is  the  abff>hile  interest 
in  tkeiB^  and  not  the  aieve  legal  estate^  that  is  to  be 
oonsWeved  as  being  dk^osedoC  Ngw.it  seems  Terjr 
clear  tint  the  TMnibr  eonMined  tbeve  wa^  tone  pro4 
pcr^  in  Ae  toam  of  Kmdngtdn  wbkb  be  might  disi 
pose  of  as  Ills  own}  sinee  it  li^otlierwise^  impossible  to 
sceoQBt  te  ills  speei^g  that  paitictthM*  place.  The 
leddnniy  dame  is  by  no  means  dearly  expressed.  If 
by  ^oUhsr  ascites  and  interests  vested  fai  him  as  Mort- 
gagee,''hemeansi  ether  estates  than  these  befdre  given, 
that  would  imply  that  he  had  antecedently  disposed  H 
some norigage  property;  butitdoeenotaj^Mar-what 
that  cocdd'  fa«kve  been,  unlessr^e  preceding  clvoses  be 
id»n  to  comprehend  ibeprendseaatlScfMington.  Bnty 
supposing  thto  residnaiy  chose  were  to  be  construed 
ssuichi&ig^nil'Ae  Testator^  mor^^age  estates  and 
interests^  still  the  question  would  remdn^  whether  he 
intended  to  designate  the  Ximiington  property  as  part 
of  hisr  mortgage  interest  or  whether  hetntended  to 
iaelnde  it  hi  the  preoedinf  danaea  as  part  of  tkat 
property  whieh  he  eoncdved  to  be  Us  own.  It  Is 
dfaaitted  Oat  the  T^stattMr  had,  hi  ftct»  oAernmrt^ 
gages  besides  these  prendaea  at  JCnuiafliiin ;  so  that 
die  residuary  dense  will  not  remain  inoperative,  even 
ssnMBhig^  these  mcartg^ged  premises  AoM  no^  he 
cnapreheoded  in  it. 


In  th^  respeot^  the  ease  isdiathiguished  fimn  that  of 
Dmit  V.  Oibbi,  (a)  hi  wUcb  it  was  impossUAB-  to  give 
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^^^     sffMsitoboihcUiues*    Thai  ^^atei  a$ftr«0jdiMt» 

yiBVPim  one  of  the  eomniai  8[K!ofi8ll,  «he  bMi  9#  piopertj 
teiidts«itertB^  inteiMt;  BfT  a«Mh«r  diaie,  she 
gsf6alte^BUii1gligpd89l  Iwi^dtailiadiioiadrtgftpbit 
ti*ie  already  maaiovt^  ^wkMbtwiSy  molwrer,  boc  • 
HMMttgage  iaiiwy  lbuti^itengpi|^  fioar  a  ton*  of  fein. 
It  was  iMMto  pan  lufrietilie  deraa  of  her  m^^ 
B«t  Ibeia  a!  diAltal  itttaMitli  etan  if  it  kad  been 
abeolutely  her.  4mn^  wguld  not  have  beui  ptopci^ 
docribed  ^  naii  tiMe^  aad  tfiiM.waa  aU  ei^raa£>* 
pbsidoii  pv^Kiif  deseriptive  af  tfiU  mUMb,  wUdi 
there  waidd  hat^  bna  BOthuiy  la  laliify  if  Afe  snort- 
gaga  had  been  Md  Id  pais  aa  real  aslalaahf  dte  oOer 
datne.  Hetar^  an  Am  amllfarf,  the  diM^ptioa  of 
« lenakald  memu^^r  &^^  b  appUoMe  to  the 
flu>rtgafed  ftfendsts;  laid  the  reoduarjr  dUaM  kBS 
otiiiir  nihjeata  ea  whidi  it  nafr  cqpemte^  m^e^  if  tUs 
property  »  hieid  lo  be  iaohfcded  mk%  iiMM  te  Hodiiof 
to  angawrtome  of  the  n^tedb  of  toed  deaeripttaa  utei 
m  the  fonnner  clanaes.  Tkeoaeeof  Mriftir^MwAb 
(o^  j»  ulsD  ciearljr  vVatiagaidilMf  from  the  pment- 
Thend;waiitaduiighi  the  descripCftonin  4iat  csM  wUch 
Be^itod  Ap  aiodgaftti  pMnisei  tote  iacli|dd(  br 
lie:  Testator  ted  ^'  bm4s»  lenepeMs,  aiid  hmiiti^ 
111001%''  aathe  jMtt>r  of  Wgt»  negi$^  ia^p^adcudf 
of  Ihe  niprfegag^  edate  in  ooakroveray^ 

Ilpon  iha  liFhole^  I  am  df  4fdnion  dM«  U  iw 
the  residuary  daose,  but  by  the  pmceduig  duaes^ 
that  tlua  Testator  meant  to  dispose  of  whatever  interest 
he  lad  fai  tfae.JSimagloii  ptopeity^  aod^  oaasei^ 
Aat  the  JKaiadlb  are  aniitled  ito  a  dea^^ 

(a)  S  Burr.  978. 
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.  BOZQN  V.  FABUJW.         *^*!:^^' 

Ju!yi9. 

npHIS  v»8  a  Bill  for  tke  specific  perfonnaace  of  m    ^^'^^  ^^ 
■■•  i^freesient  contained  in  thefcUowing  paper^  which  ^^^  ^^^ 


was  signed  by  the  Plaintiff  and  Defendwt,  and  ()a(e4  purchaae  the 

23dof  Jioi^lSli.  ..business  of  an 

attoni^  xe- 

'*  Propositions  betwe^  Mr.  Fairlow  and  Mr.  JBozm.  fiwed,  upon  the 

Mr.  JFbr&xo  proposes  to  gire  SO/S/.  to  Mr.  Sozm  for  BiUof  the  ven- 

his  business  on  the  following  condition :— First,  1000/.  ^^^*««l>«ng 

to  be  paid  on  the  1st  of  Sept.  next^  from  which  time  the  pijaJolaii^ 

business  to  be  carried  on  in  their  joint  names^  and  so  which  the 

to  continue  till  within  ten  days  from  the  end  ot  Easter  Court  might 

term  next. — The  remaining  20^5/.  to  be  paid  as  fol-  ^  enabled  to 

lows:— lOOW.  in  SoMter  term  1816,— and  1075/.  in^^i^^^ef- 

JSw/er  term  1617.    The  whole  profits  of  the  business  f^ctonhiapart, 

^  m  return  fw 

win,  to  within  ten  days  of  the  end  of  Easter  term  next,  theDefendanf s 

be  received  by  the  siud  Mr.  Bozcn^  and  from  that  purchase  mo- 
period  the  whole  business  to  be  transferred  to  lilr.  ney;  and  there 
P'arlow.    The  payment  of  the  2075/.  to  be  secured  by  l>ciDgnocoodi. 
the  warrant  of  attorney  of  Mr.  Farlaw,  to  be  given  at  ^^.  V^oeMy 
the  time  of  signing  this  agreement,  on  which  judgment  JlLj^^j^ 
may  be  immediately  entered  up;  and  if  Mr.  ^ozon^^^^^^^^ 
wishes  it,  Mr.  fartaw  \s  to  give  three  notes,  two  for  as  to  oome 
lOOOL  eacb^  and  ^he  other  for  1075/.  payable  at  the  within  the  de- 
tunes widiin  mentioned.    Mr.  Boxon,  on  his  ^art  un-  »criptian  of 
dertakes  that  the  net  profits  of  his  business  for  the  last  ""*^  danses'' 
three  years,  has  been  6000/.  a  year,  apd  upwards.  .^  ^  .^^ 
The  fixtures  of  Mr.  Sozon*B  office,  to  be  taken  by  IMtr.  ,nent  to  be 

drawn  up  in 
pursuance  of  the  agreement    Qu.  Whether  such  an  agreement  is  in 
its  nature  vsdid,  upon  the  ground  either  df  taondity  or  of  public  policy  9 
Qu.  If  legally  ft  valid  agreement,  wi^dielr  it  ift  of  su(ft  a  nature  as  is 
bi|mbte  t)f  %idiig^eflibioM  la  «4liity  ^ 
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WIB*       Fwrhw  at  a  Mr  yaluation,  and  Mr.  Fariaw  is  to  la?e 


Boson 


the  option  of  purdbasing  the  kase  of  Mr.  Bmm'B  , 
^^'^  dwelling-house  and  office^  at  the  mm  he  has  laid  oat 
Faeloy;  in  the  improvementB  tbemri^  tbe^aaine  not  to  exceed 
20(M.  and  to  make  his  flection  whether  he  wiUtake 
sttCh  house  on  or  before  JlftcAoeAikti-day  next  Vim 
ihe  Ist  of  September^  the  business  to  be  carried  on  in 
ihe  nkmes  of  Aoxon  and  J^iir2^.  Incaseanyartided 
derk  or  clerics  shall  be  taken  by  Mr.  Botm  alone^or 
Mr.  Bozm  and  Mr.  Farlofo  jointly^  one  third  of  the 
premiuopi  to  be  received  is  to  be  retiuned  by  Mr.  Bwrn^ 
.and  the  remaining  two-thirds  to  be  paid  to  Mr.  For* 
I  low,  it  beipg  understood  that  no  clerk  Is  to  be  taken 
to  board  in  the  bouse.  Mr*  Farlqw,  on  Mr^  Spx$n!% 
going  out,  to  take  an  assignment  of  the  artides,  with 
usual  clauses.'' 

.  .At  the  time  of  this  paper  being  signed,  and  for  maof 
year9  i)i!evk>us  thereto,  tbePkuntiff  bad  carried  on  aa 
extensive  business  as  ah  attorney  at  PfyfmUhDodi 
and  the  Bill  stated  that,  being  in  l^o?uZon  in  thenxmth 
of  tftme  1814^  he  had,,  on  the  I5th.of  diat  month,  an 
accidental  meeting  with  the.  Defenidant,  who  was  then 
an  attorney  practising^  in  Lcndanj  and  who  informed 
him  at  the  time  of  such  meeting  that  be  was  desirous 
of  leaving  Lwdcn  imd  commencing  business  in  the 
country,  upon  whicb  the  Plaintiff  said  that  he  himself 
wished  to  retire  6x^m  practice  j  and,  if  the  Defendant 
chose  it^  would  dispose  of  his  business  to  him.  The 
Defendant  appearing  to!be  pleased  with  the  proposal, 
a  treaty  wa^  entered  into,  and  several  subsequent 
meetings  took  place*  between  them,  during;  which  the 
Plaintiff  explaineil  to  the  Defendant  the  nature  and 
extent  of  his  bysineas,  gave  Um  an  of^iortonity  of 
inspecting  the  books  of  his  agents  in  JLcmdoii,  and  pro- 
posed tQ  him  to  go  down  to  Pfymtmih  to  make  further 
inquiries  and  examtnation  at  his  office,  but  which  the 


Vk 
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Defendant  declined,  saying  he  was  well  satisfied  with  ^  M16.- 
the  informatioQ  he  had  already  acquired,  and  with  the 
Pbuatifs  Ussarance,  and  otfer  to  undertake,  that  his 
business  had  yielded  upwards  of  2000/.  net  profit  per  Famuj/w. 
(mmtm,  for  the  three  years  preceding.  The  sum  pro- 
posed ta  be  given  and  received,  by  way  of  premium, 
was  3000/.  to  which  7&/*  was  afterwards  added  in 
conseqaence  of  a  discussion  respecting  payment  of 
interest,  the  Plaintiff  agreeing  to  accept  this  addition 
in  lieu  of  interest.  A  discussion  also  took  place 
respecting  the  security  to  be  given  for  payment  of  the 
iostalmentSy  the  Defendant  having  first  offered  landed 
secority,  but  afterwards  altering  his  mind,  and  iH*e- 
vailing  on  the  Plaintiff  to  be  satisfied,  instead  of  it, 
with  the  security  expressed  in  the  paper  already  men- 
tioned. The  paper  was  then  signed,  the  Plaintiff 
having  previously,  as  the  Bill  alleged,  stated  to  the 
Defendant  that  he  bad  a  brother  who  was  then  setting 
up  tlie  business  of  an  attorney  at  Plymouth  Dock^  and 
that  he  could  not  be  answerable  for  the  dispositbn  of 
his  clients ;  but  the  Defendant  said  he  would  take  his 
chance.  The  Bill  then  charged  that,  at  the  time  of 
Mgning  the  paper,  it  was  agreed  between  the  parties 
that  articles  of  agreement  should  be  regularly  drawn 
up  and  executed  by  each  of  them  on  the  evening  of  the 
^me  day,  at  the  office  of  the  Plaintiff's  agents  in 
Lwdm;  that  the  articles  were  drawn  up  accordingly 
hy  the  Plaintiff's  directions,  but  the  Defendant  did 
not  attend  at  the  office  pursuant  to  his  engagement; 
>Qd  that,  though  firequently  applied  to^  he  had  ever 
^Dce  refused  to  complete  the  agreement. 

The  Defendant  by  his  answer  admitting  the  signa^ 
tore  of  the  paper,  and  the  treaty  which  led  to  it, 
h^ted  that  the  paper  in  question  was  drawn  up  by 
Ae  Plaintiff's  agent  in  presence  of  the  Plaintiff  and 

Vol.  I.  2H 


m:  cAsss  or  csuuMKanx. 

W^^    Itefodvt^  oiar  as  tlie  luB^iiC  W  jmttgemeB^ 
^"^^^"^    Itadcd  for  the  oowidemAwof  both  psriM%.ttMibjr b» 
^^      OMM  ftB  a  ogiMiiMive  or  bi&diiig  agreemeiit  hetfrcen 
EMUMir.     tlM%lHrt  cKh  tobe  iit lihfirly  to dte or altsgedier 
nyaet  Uma  at  aiqr  tffl»e  prevkMis  to  Hie  eK^mlimctf 
i)ia  Mtieles  of  agw^moat  wbieh^  he  ate^^ 
bis  prev^ed  a»d  ocacutod  oa  tbe  apme  eycmg,  m 
CMe  the  parties  sfaoold  motsaally  apprpv^  of  Oe  terns, 
biitaot4>thenriae« 

Anodier  gfmnd  of  aeleiiee  taken  was5  tiiattiie  F^^ 
liffliad  madem  fttse  i^preseulatioii  rdatiretofliiB  bro- 
ker, wIm  had  served  bis  elericship  in  fais  office,  aod  had 
just  Ihea  set  up  in  busiaess  for  himself  at  PhffMutk 
Dock  aforesaid,  but  with  whom  fa^  stated  that  he,  the 
Plaiaiyr^  had  no  intercourse  or  cotmeetioD,  with  the 
view,  as  the  Defendant  believ«ed,  of  peisuadinf  him 
4iat  he  had  nothing  to  apprehend  fiom  thatqwrter, 
wliereashe  fomd^  after  leaving  tibe  Plaintiff,  that  at 
dial  very  time  the  Baintiff  and  his  brother  were 
reMbkg  togeA^  aft  the  same  hotel  on  the  most 
friendly  footing  j  hi  consequenee  of  whidi  discovery 
he  wpote  to  ihe  PlaiatUr  for  an  ezplsoatioD,  bat 
reaeived  no  answer,  whieh  made  hhn  refiuetobsre 
any  telher  concern  in  1^  negoeiatbn. 

'A  «hird  ground  insisted  upon  was  that  the  Plainttir 
was  entifled  to  no  reBef  in  Eipiity,  masmuch  asaH 
thetnatten  contrfned  in  his  BlU  might  be  tried  and 
ddeiuiiued  st  UtWa 

The  Plaitiliff's  brother  was  examined  as  a  witness 
<m  Ihe  patt  «f  the  Defendant,  to  prove  that,  ritboagh 
tko^liad  beoi  a  coolness  between  diem,  didrdis- 
affetment  had  been  made  up,  and  Aef  were  on 
foheOj  good  tenaw  M  *e  tfme  of  the  Pefca^Jt 
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ttftning  toto  the  alleged  agveemenl)  HmH  he  ted,  tt     ^^^^ 


^. 


fcct,  at  that  time^  oblaitied  promfsei  Itom  sev^M  ^ 

his  brother's  clietitB  to  transfer  tiieir  husi&ess  hito  lAi 

hands  5  thai  the  Plaintfff  had*repeatedly  advertised  Sm*     tA,th0^t. 

I  psrtner,  as  being  hfmself  aliout  to  retina  ^nk  pilM^^ 

tice,  hefore  his  negociatiion  With  the  Defenflakil^  ami 

bad  even  oflR^^d  to  dispose  of  the  business  ibr  a  les8 

sam  thaa  the  Defendant  proposed  to  gire  for  it ;  and 

that  the  bonness  itself  was  not  of  a  saleable  description, 

as  being  principally  in  Common  Law  and  Bankruptcy. 

On  the  other  hand,  it  appeared  from  the  evidence  ot 
the  Xondon  agent  employed  to  draw  up  the  paper  iii 
question,  that  the  first  meeting  between  the  paii;ies  at 
which  the  Deponent  was  present  took  place  on  the  day 
before  that  on  which  the  paper  was  signed ;  that  he 
then  received  instructions  to  draw  up  the  paper,  the 
signature  of  which  was  only  deferred  in  consequence 
of  some  difficulty  as  to  the  seeurity  proposed  to  be 
given  by  the  Defendant.  The  evidence  tJien  proceeded 
to  confirm  the  statement  in  the  Bill  as  to  the  voluntarj^ 
commtmication  by  the  PlaintifT  at  theuf  subse<}uent 
meeting,  and  previous  to  the  signature  of  the  paper^ 
of  the  circumstance  of  his  brother  having  set  up  In 
business;  and  it  added^  that  the  Haintlflr  also  at  the 
same  time  hiformed  the  Defendant  that  he  had  before 
advertised  the  business  for  sale^  and  that  it  was  a  bus!* 
ness  likely  to  be  not  so  productive  in  time  of  peace  as 
it  bad  been  during  the  war.  That  the  Defendant  askedf 
Ae  Deponent  whether  it  was  not  to  be  apprehended 
tbat  the  brother  of  the  Plaintiff  might  take  away  a 
STcat  part  of  the  business }  to  which  the  Deponent 
replied  that  there  was  no  answering  for  the  caprice  <rf 
clients,  but  he  did  not  think  there  was  much  ground 
of  apprehension  bx  that  quart^r^  after  the  Defendttttt 
2H2 
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^*|*-       had  been  properly  introduced  by  the  Phuntiff ;  and 

^^  that  much  would  depend  on  his  own  conduct.   That 

9.  this  conversation  passed  before  the  Defendant  signed 

Farlow.  •  iiie  paper,  which  paper  the  Deponent  firmly  believed 
was  intended  to  be  a  binding  agreement;  and  dist, 
as  the  Defendant  was  to  leave  London  the  next  day, 
it  was  determined  that  regular  articles  of  agreement 
should  be  drawn  up  ready  for  execution  the  same 
evemng,  upon  the  terms  expressed  m  that  paper. 
That  there  was  no  intimation  whatever  of  tbe  parties 
being  either  of  them  at  liberty  to  recede  from  tbo^ie 
terms^  but  on  the  contrary  it  was  plably  expressed 
and  understood  that  the  paper  in  question  was  to  form 
the  basis  of  the  articles. 

Sir  Samuel  Momilfy,  Montague,  and  Pepyt  for  tbe 
Plaintiff. 

The  first  ground  of  defence  relied  on  against  tbe 
npeci&c  performance  of  this  agreement,  is  that  of 
unfiur  practice  and  misrepresentation  on  the  part  of 
the  Plamtiff.  As  to  this,  the  dates  of  the  several 
transactions^  and  the  character  and  situation  of  tbe 
parties^  are  material.  Both  were  professional  persons; 
therefi>re|  it  may  be  presumed^  less  likely  to  be  im- 
posed upon  than  others.  The  first  application  pro- 
ceeded fit>m  the  Defendant,  several  days  before  the 
final  meeting.  The  arrangement  bears  every  nidxk  of 
deliberation.  The  Plaintiff  proposes  inquiries  to  be 
made,  which  the  Defendant  declines,  as  considering 
them  unnecessary  for  his  satisfSsu^tion.  The  terms  are 
agreed  upon  and  settled  at  the  meeting  of  the  22d; 
but  the  paper  then  drawn  up  remams  unexecuted  till 
the  ensuing  day,  when  both  parties,  after  takiugall 
this  length  of  time  for  conaderation,  affix  their  signa- 
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tures  to  it    All  that  remaiiis  is  the  mere  nnsapported    ^  ^I^< 
imputatioii  of  a  fimuduleiit  preference  of  the  Plaintiff's 

brother. 


Then  it  is  said,  this  paper  was  not  a  final  agree- 
ment, but  mere  proposals  for  an  agreement.  But  thejr 
were  accepted  proposals^  and  therefore  equally  binding 
in  a  Court  of  Equity  with  a  more  formal  instrument. 
They  were  signed  by  both  parlies^  after  a  full  under- 
standing^and  with  mutual  confidence. 

With  respect  to  the  remedy  being  only  at  law^  in 
this  case,  as  a  case  of  personal  chattels^  though  no 
precise  instance  can  be  found  of  a  similar  agreement 
enforced  in  Ecjuity,  yet  there  are  many  which , come 
up  to  it  in  principle.  Busoton  v.  lAxter^  (a)  Pcoeoci  r. 
Pracoci.  (£)  The  difference  between  the  present  case 
and  that  last  cited  is  only  as  to  quantity.  Here  it  is 
the  entire  interest  which  is  the  subject  of  the  contract. 
There  it  was  only  a  partnership  share:  but  J9a/'v* 
^^&?  (c)  was  not  the  case  of  a  partnership;  and  it 
might  just  as  well  have  been  said,  in  that  case  as  in 
this,  that  the  proper  remedy  was  at  law.  The  true 
principle  is,  that  Equity  will  relieve  in  all  cases  where 
an  agreement  is  of  such  a  nature  that  it  cannot  be 
substantially  carried  into  effect  at  law.  ^ 

Another  objection  was  made  to  this  species  of  con- 
^t  in  the  case  of  Burnt  v.  fhiy^  (d)  vis.  on  the 

(a)   3    Atk.    383.      Vide  161.   UoMm  v.  JrmiUigef   IS 

Anon.  3  Ves.   629.     Cud  y.  Ves.  sr. 

^te-,  1  p.  W.  670.     Ci^fper  {b)  16  Ves.  49.     " 

'•  Banii,  Bunb.  135.       Nut-  (c)  1  Bro.  P.  C.  «96. 

^^owA  ▼.   Thorntmf    10  Ves.  {d)  4  East  190. 


Bosoir 

FaEIiGW 
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jL!^  BXkA  to  pMneipleB  ^  mcmbty  wid  good  eonaeieDee^to 
'  H^  carry  such  an  agreement  into  execution;  it  being 

S^ii«i^#«  represented  as  inconsistent  with  the  duty  of  an  attorney 
tb  transfer  to  asother  die  conftdenee  rqsosed  in  him 
'by  his  olients.  Bui  how^  If  sueh  im  Dli^eetion  were  to 
prevaj}^  could  an  attorney  be  jnstifled  in  takii^  a 
'jliarlttef^  ei:  ev^eftk  admitting  a  clerk,  into  his  office? 
And  What  id  there  to  distmgulsh  the  ease  of  an  attor- 
ney from  other  'Cases,  f&r  instanc^e,  A&t  of  a  mediesl 
man^  in  whom  the  same  or  a  higher  species  of  personal 
(jonfidience  is  reposed  by  his  patients? 

Ponbkn^^^  Hart,  and  Netoland,  for  the  Defendant. 

In  Su7in  V.  XSny,  (a)  the  parties  were  sent  to  law, 
but  not  till  after  the  Lord  Chancellor  had  expressed 
his  great  ^disapprobation  of  that  species  of  contract^ 
and  considerable  doubts  of  its  legality.  Tlie  con' 
fidence  reposed  in  an  attorney  by  his  clients  is  not  the 
subject  of  bargain,  not  an  article  which  may  be  trans- 
ferred from  one  man  to  another  at  pleasure,  ff  it  be  a 
part  of  the  policy  of  the  law  to  prevent  the  execution 
of  contracts,  the  effect  of  which  would  be  to  destroj 
social  confidence,  this  is  of  that  very  species  of  con- 
tract. The  cases  of  partnership  are  widely  different 
^om  si\ch  a  case  as  the  present.  When  an  attorney 
admits  a^pther  into  partnership,  it  is  under  the  same 
obligation  of  secrecy  as  to  the  concerns  of  his  client^ 
by  which  he  himself  is  bounrfj  and  his  own  previous 
obligation  still  continues  in  full  force.  But  bere  is  a 
transfer  attempted  to  be  made  to  a  third  per^' 
between  whom  and  the  bargainor  or  his  cHeats  there 

{a)  4  East  190. 


oft  '^ 


Ib  all  GBses^  if  a  party  hai  a  legftl  light  1m  lia»»    fltuf#. 
legal  mnedy;  Md  tbane  is  Oiiliiag  ib  tbe  QHtaro  of 
Ob  eoBtracl  that  ealb  fiir  a  «|ieottc  pefCmaattoe  it 
Bqmtj. 

Beside^  the  looBe  aad  iaaccmito  AnweUr  of  Iho 
intnimeiit  m  mxA^  Oat  if  tbo  agiecmeat  vato  ia 
itself  of  a  nature  to  be  cinried  farto  cxeciitfaa^  a 
Court  of  Equity  could  not^  in  this  instance,  decree  a 
specifie  peribmaace*  Itt  maay  eases  whesa  fotties 
hafe  entened  iato  articles  yMk  lefiMace  to  a  iMia 
fonnal  intnuaeat  heiaaftcr  to  be  txaoated,  akhaagh 
it  may  be  evident  that  tibey  dU  not  consklsr  Aoaa 
articka  as  m  themsdres  eoastiCutnig  a  bludidf  com^ 
tract;  yetj  it  appeal^  Aat  Urn  artidas  wfite  sa 
entered  into  npon  the  ftith  of  a  settled  maiaal  iiaJsfi 
stttidingy  a  specie  pgrfariaance  hae  boradeccaad  ia 
tlus  Coort,  as  of  an  actaal  agreement,  Bai  i»  satfc 
cases  tfe  Court  has  always  looked  at  the  terras  0i  Htm 
lilstraDKBt^  andy  when  k  has  been  saea  piakJy  thAt  it 
vas  a  mere  loose  and  nndigested  set  of  proposals^ 
meant  to  form  the  basis  of  a  fifttare  agreemea^  bat 
not  eoBsidered  by  ettiker  party  as  in  itself  of  the  essence 
of  an  agreement  the  Court  has  reteed  to  rsacoie  it.. 


The  present  is  clearly  a  ease  of  rtiat  deseffptloif . 
One  of  the  heads  of  these  proposals^  always  referring 
u>  a  negidar  inseranient  (which,  ft  win  berenienitefed, 
had  beea  directed  ta  be  drawn  lip,  and  a  thne  for  its 
esecutioa  fixed,)  is,  ^Tbe  nsuaf  disuses  to  be  In- 
serted." What  are  the  ^asttddanses"  fn  an  agree- 
Bieat  like  iKmf  An  agreemenr  Ibr  the  sale  of  the 
fWntiffV  business  as  on  attcxmey  at  FfymoutH  f— 
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J?!^  M  What  would  be  the  natove  of  the  clause  thai  should 
restrain  him  from  setting  up  business  there  again  at 
any  future  period  ?  To  how  many  variatioiis  in  the 
fWaiiOW.  uiMierstanding  of  the  agreement  would  this  single 
question  give  birth?  What  rule  would  they  have  for 
deciding  which  was  the  true  understanding  of  sncban 
agreement?  Then,  the  PlnintiflTs  undertaking  that  bis 
business  had  been  upwards  of  2000/.  per  omsttm,  for 
the  last  three  years^-^what  does  it  amount  to,  or  how 
can  such  an  undertakinjg  be  nuide  the  basis  of  adecree 
fMT  specific  performance  ? 

But,  suppoising  the  mutual  understanding  to  be  em 
so  clear  and  explicit^  is  this  a  case  b  which  a  specific 
performance  can  be  decreed  ?«-«l8  there  any  instance 
of  its  having  been  decreed  when  the  agreement  is 
imch  that  it  cannot  be  specifically  executed  without 
recalling  time  past  ?  This  contract  has  in  iact  passed 
away  by  the  lapse  of  time.  It  was  an  agreement  for 
a  partnership  fix>m  Michaelmas  1814  to  Easter  1815, 
and  for  the  sole  business  from  that  time.  This  is  like 
a  contract  for  a  lease  where  the  term  tot  which  it  ivas 
to  have  been  granted  has  passed  away  before  a  decree 
can  be  obtained.  The  business^  which  is  the  thing 
contracted  for^  is  not  the  same  from  1816  to  1817  that 
it  was  from  1814  to  1815.  A  decree  for  the  specific 
performance  of  this  agreement  would  therefore,  if  it 
had  any  operation^  give  a  thing  totally  different  from 
the  thmg  contracted  for. 

Equity  can  give  no  more  than  the  law  would  give. 
The  true  principle  for  the  interposition  of  Equi^T 
embraces  two  propositions— first,  that  the  agreement 
is  in  itself  a  binding  legal  agreement^-secondiyi  that 
it  does  not  admit  of  compensation  in  damagesi  and  is 
9uch  as  caimot  be  specifically  performed  at  Iftw,  Vf^ 
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on  the  contrary,  is  an  agreement  which,  if  to  be  exe- 
cuted at  allf  can  only  be  executed  in  the  way  of 
compensation. 

It  is  a  general  rule  that  Equity  will  not  decree  a 
specific  performance  in  cases  of  agreements  respecting 
personal  chattels :  the  only  decided  case  of  exception 
to  this  rule  is  that  of  a  partnership ;  and  the  reason 
is,  that  suppose  an  agreement  for  a  partnership,  and 
that  one.of  the  parties  afterwards  refuses  to  perform 
it,  the  other  could  have  but  a  very  inadequate  and 
doubtful  remedy  at  lai^.  There  would  be  no  possible 
mode  of  calculating  pix>fit  and  loss,  and  the  damages, 
if  any  were  recovered,  would  of  necessity  be  very 
incoiinderabie.  But  in  this  case,  if  an  action  would 
lie  at  all,  the  relief  to  be  obtahied  by  it  would  be 
precisely  of  the  same  nature  as  that  which  a  Court  of 
Equity  could  give. 

The  single  point  that  remains  is,  whether  the  Plain- 
tiff, supposing  it  to  be  a  case  for  specific  performance 
is  entitled  to  such  a  decree  upon  the  evidence,  which 
amounts  to  gross  misrepresentation,  and  to  a  surprise 
upon  the  Defendant,  at  least,  if  not  to  a  positive  fi-audj 
m  respect  of  the  brother's  having  set  up  in  business. 


4m 


1816. 


BOBOH 

Fablow. 


Sir  S.  Bomilfy  in  reply. 

This  is  not  the  case  of  a  personal  chattel,  as  to 
which  it  is  said  that  Equity  will  not  decree  a  specific 
performance;  nor  has  it  any  analogy  to  that  case;  the 
role  being  only  that  this  Court  will  not  assist  the  pur- 
chaser of  a  personal  chattel,  by  giving  him  the  thing 
contracted  for,  upon  the  ground  that  he  may  have  foil 
compensation  in  damages.  In  the  present  case,  on  the 
contrary^  the  purchaser  would  be  entitled  to  relief  in 


#9 


MM. 

BOBOH 
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Equity,  becnuse  A0  value  of  the  tfaiug  eontractcd  Ihr 
is  not  capable  of  being  estimated  bi  damages }  end  dK 
vendor  is  consequently  entitled  to  the  ssAieraaedj, 
on  the  ground  of  mutuality  in  the  contract. 

Then  as  to  the  olgectikM  on  ^gmmoA  of  paUic 
polky.  Whal  is  liiere  to  distHiguisbtUscasefrNn 
those  of  dmilBr  contracts  which  are  takmg  place  every 
day  m oAer  tasiBesBes  and  professions ?  laAumT. 
G^f  («}  whatever  may  be  repreaearted  to  havebeoi 
the  epinkm  of  the Xord  Chameelhr,  be  £d  sotact 
upon  it,  but  sent  it  to  a  Court  of  Law  to  detenuBe 
whetb^  it  was  a  valid  legal  agreeaft^it. 

Next,  as  to  the  want  of  good  considmitkm;  it 
canncft  be  alleged  that  it  was  an  agreement  without 
eonsideration ;  and,  if  there  was  any,  what  mesBsexi^ 
of  judging  whether  it  was  or  was  not  inadequate? 

To  tiie  ofegectiony  that  ttie  paper  in  questioa  isa 
pvp&t  containiiig  merely  proposals  for  an  agreement 
which  were  not  accepted;  the  answ^  is  thb.  Un- 
doubtedfy,  a  BMre  formal  instrument  was  in  tlie  con- 
temidation  of  the  parties ;  but^  if  these  proposals  were 
indeed  not  ace^ted,  why  was  the  paper  signed  and 
attested  ?  Can  a  professional  person,  who  has  thought 
it  necessary  to  preserve  such  evidenee  of  his  aseent 
to  certain  propositions,  and  afterwards  thinks  fit  to 
retract^  saying  tluut  it  was  no  agreement  be  allowed 
in  Equity  to  arail  him^yT  of  such  a  subterfuge?  He 
calls  k  a  treaty;  butinfactit  is neiAer  more  aor less 
than  the  substance  of  an  agreement  entered  mto  hv 
two  iMVties  aflw  mature  deHberatieB.  It  is  saM  tJiai 
terms  afe  necessary  to  constitole  an  agreemeat.  Here 


(«)  4Ea8tt90. 
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ate  Ae  tenm  of  the  agre^nent.  Tbe  Plaintiff  tbes  ^  |^^* 
not  seek  by  his  Bifl  to  have  any  thing  laserted  that  is 
not  to  be  found  in  this  paper.  Taike  the  ordinBry  case 
ci  an  agreement  for  a  lease>  wkh  ^^  tbe  usaal  cove-  f  mmw. 
nants/'  One  of  tbe  fiarties  says  that  he  does  nol  know 
what  are  the  usual  covenants.  Was  this  eirer  alleged 
as  a  reason  why  the  Court  should  refuse  a  speeiic 
performanoe  f  The  vendor^  in  this  instance^  will  be 
required  to  covenant  that  Us  business  had  prodoeed 
aOOQf.  a  year  during  a  certain  period.  There  is  no 
difficulty  in  that,  provided  the  &ot  be  so.  With  regard 
to  all  other  objections  to  the  koee  nature  ef  Ae 
instnunent  in  question^  it  must  undoubtedly  be  re- 
ferred to  the  Master,  to  s^tle  a  proper  form  of  deed; 
and  tUs  will  sufficiently  obviate  diem. 

The  charge  of  fraud  and  misrepresentation  is  not 
borne  out  by  the  evidcjace. 


The  MAfiSB  qfihe  RoLU«  July  29. 

TUb  is  a  BiH  for  tihe  specifie  perfiMTOaoce  of  an 
agreeaftent,  by  whkh  the  Plaiutiff,  an  attorney  at 
Plymouth,  was  to  give  up  bis  business  to  the  De^ 
feodant,  in  consideration  o(  a  certain  sum  of  money, 
to  be  peki  to  him  by  ittstalments.  The  Defendamt, 
having  r^enled  his  bargain,  resists  the  completion  of 
it  on  several  diierent  grounds.  My  principel  doubt, 
however,  has  been»  whether,  su^posiog  all  his  other 
objeetionB  to  be  surmounted^  this  ia  an  agreement 
whieh  a  Court  of  Equity  can  car;ry  into  ei^eeution. 
The  Defendant  agrees  to  give  3075i«  for  the  Plain4ajBrs 
business,  and  the  Plaintiff  agreed  that,  at  a  certain 
period,  his  business  shall  be  transferred  to  the  De- 
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1816. 


BOZON 
V, 

Faklow. 


fendant.  Now,  the  business  of  an  attorney  consists  in 
his  being  employed  by  others,  from  the  confidence 
which  they  repose  in  his  skill  and  integrity.  In  what 
way,  then,  is  the  Court  to  decree  the  transfer  of  such 
a  business  ?  What  is  it  that  I  am  to  direct  Mr.  Bom 
to  do  towards  the  fulfilment  of  his  part  of  the  contract  ? 
The  Court  must  be  able  to  prescribe  to  both  pardes 
what  it  is  that  they  are  reciprocally  to  perform.  The 
very  ground  on  which  the  jurisdiction  of  a  Court  of 
Equity  in  decreeing  a  specific  performance  is  founded, 
is,  that  it  is  able  to  give  possession  of  the  very  thiug 
which  is  the  subject  of  the  agreement,  and  which  a 
Court  of  Law  cannot  do.  But,  when  I  order  Mr. 
Farlow  to  pay  his  30/5/.  in  what  way  am  I  to  proceed 
in  order  to  put  him  in  possession  of  Mr.  Bozon^s 
business  ?  What  acts  am  I  to  direct  Mr.  Boxon  himself 
to  perform,  iu  order  to  effect  that  purpose? 


In  the  case  of  Bunn  v.  Guy,  (a)  there  was  no  occa- 
sion to  consider  whether  the  agreement  could  be  spe- 
cifically performed ;  the  only  question  was,  whether 
there  was  a  legal  consideration  for  the  securities  that 
had  been  actually  executed.  In  that  case,  however, 
there  were  means  devised,  by  which  Mr.  Carpenter't 
business  might  have  been  made  to  pass  into  the  hands 
of  the  other  parties;  for  it  was  stipulated  that  he 
should  not,  in  future,  practise  as  an  attorney  within 
150  miles  of  London ;  that  he  should  permit  bis  name 
to  be  used  in  the  firm  for  a  considerable  time  after  he 
quitted  the  business ;  lastly,  and  principally,  that  he 
should  endeavour,  by  all  the  means  in  his  power,  to 
influence  and  induce  his  clients  to  become  the  clients 
of  Bunn  and  Guy.  The  Lord  Chancellor  doubted  not 
only  the  propriety,  but  the  legality,  of  some  of  those 


(a)  4  East  190. 
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conditions ;  and^  though  it  was  ultimately  determined  IB16. 

that  they  were  not  illegal,   I  think  that  he  would  ^^^^^^^^ 

hardly  have  decreed  them  to  be  specifically  executed.  v. 


Parlow. 


Does  the  present  case  furnish  any  ground  upon 
which  I  can  decree  Mr.  Bozon  to  perform  any  of  the 
acts,  the  performance  of  which  was  stipulated  in  that 
ofBurm  v.  Gnyf  The  only  part  of  this  agreement, 
which  seems  at  all  to  have  a  tendency  to  provide  for 
its  completion  by  introducing  the  Defendant  into  the 
Plaintiif's  business,  is  the  stipulation  that  it  shaB  be 
carried  on  in  their  Joint  names  from  the  1st  of  Sep- 
tember 1814  till  within  ten  days  of  the  end  of  Easter 
Term  1815 ;  a  stipulation  which  has  never  been  acted 
upon,  and  the  period  for  acting  upon  which  had 
expired  long  before  the  hearing  of  the  cause.  The 
decree  which  I  should  have  to  make  would,  therefor^ 
be  nothing  more  than  an  order  upon  Mr.  FqtIov)  to  pay 
his  purchase  money ;  or,  if  I  were  to  go  any  further, 
and  to  introduce  the  words,  ^^  upon  Mr.  Bozon^s 
transferring  bis  business  to  him,"  I  should  feel 
myself  greatly  at  a  loss  in  telling  the  one  party  what 
be  is  to  do,  or  the  other  what  he  is  entitled  to  exact. 

It  may  be  said  however,  that  it  constitutes  part  of 
the  agreement  that  ''  the  usual  clauses"  shall  be  in- 
serted in  the  instrument  to  be  executed,  and,  there- 
fore, that,  on  the  basis  of  that  agreement,  such  clauses 
might  be  introduced  into  it,  as  would  sufficiently 
provide  for  the  Defendant's  security.  But  it  has  not 
been  at  all  suggested  what  are  the  clauses  which, 
independently  of  positive  stipulation,  belong  to  an 
agreement  of  this  sort,  as  ^'  the  usual  clauses."  We 
bave,  in  the  case  of  Bunn  v.  Gz/y,  an  instance  of  such 
clauses  as  have  been  introduced  into  an  agreement  of 
tbe  same  nature  with  the  present.    But  are  they  to  be 
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eonsidei^  as  dtipohrtiQin  so  ttB&exed  to  thci  sort  of 
transaction  as  to  be  introduced,  as  ^  the  ulsual  chuses," 
into  the  instrument  which  is  to  be  executed  on  the 
basis  of  the  pi^ent  agreement  ?  Is  Mr.  Bozm  to  be 
bound  for  instance,  not  to  cany  on  his  business  of  an 
attorney  widiin  ISO  miles  of  Plymonih,  or  witbin  any 
and  what  other  distance  from  that  place ;  when  it  is 
manifest,  fifom  direct  evidence  in  regard  to  wbat  passed 
at  the  time  when  this  agreement  was  framed,  that  no 
such  point  ever  came  into  discussion  between  the  par- 
ties; and  when  it  has  been  decided,  in  the  case  of 
Cruttwell  V.  Xye,  (a)  that,  unless  restrained  by  positive 
contract,  a  man  may,  after  selling  the  good  wfll  of  a 
trade,  set  up  a  business  of  the  ^me  kind,  at  the  same 
place,  whenever  he  pleases  ?  Then,  is  Mr.  Sozm,  in 
order  to  allure  customers,  to  permit  his  name  to 
remain  in  the  firm  after  his  concern  in  the  business 
has  entu^Iy  ceased  ?  Admitting  that  it  is  not  illegal  so 
to  contract,  yet  is  it  a  stipulation  so  extremely  proper 
for  a  Court  of  Equity  to  sanction,  that  it  will  intro- 
duce it,  as  of  course,  into  an  agreement,  the  parties  to 
which  had  never  expressed  any  intention  of  resorting 
to  it  ?  I  apprehend,  not ;  and  I  should  think  the  same, 
likewise,  of  the  remaining  covenant,  which  is  to 
influence  customers  to  employ  the  one  party  to  the 
agreement  because  the  other  party  is  paid  for  w 
influencing  and  inducing  them. 


There  are  no  means,  therefore,  that  I  can  prescribe, 
by  which  Mr.  Farlow,  when  he  has  paid  his  monej',  is 
to  have  any  thing  secured  to  him  in  return  for  it.  I 
am  not  called  upon  to  determhie  whether  this  is  a  voM 
agreement  5  but  I  think  that  it  is  an  agreement  which 
a  Court  of  Equity  is  not  able  to  carry  into  execution, 


(o)  17  Ves.  335. 
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aaddiattlieBilLiBMtbediiiakBed;  bntwitboBtcoMs,       UM. 
since  it  is  an  agreement  which  was  ddtbanttdy  entered 
iuto  on  the  part  of  the  Defendant. 


BOMM 

V. 


GEORGE  MUTTER^  Clerk,     -    -    -    PLAiimrr,    Ju^2ii,94, 

AND 

ARTHUR  ROBINSON  CHAUVEL,  Clerk,  AN- 
DREW DENNIS  0*KELLY,  SIR  THOMAS 
PLUMER,  GEORGE  WATLINGTON,.  JOHN 
SYMONDS,  ROBERT  CAPPER,  ROBERT 
CLUTTERBUCK,  JAMES  TENANT,  THO- 
MAS NICHOLL,  WM.  MANNING,  JOHN 
FOX,  and  the  ATTORNEY-GENERAL, 

Defendants. 

>rHE  cue  made  by  the  PhuntirB  BiU  was  as     K«»fPlc- 

*feUawB:-  "»2^-       ... 

QuarBf  if  It 

will  hold  to  a 
Sir  Laiuneelot  Lake,  sebed  ift  fee  of  the  maoBioii  of  Bill  seeking 
f^»wonf,  and  of  the  impropriate  rectory  of  SUmmore  possession  of  a 
ftciw,  otherwise  fFhiichurch,  in  the  county  of  Mid-  ^^^^'""^ 
^ffewx,  (whieh  rectory  is  a  donative  with  cure  of  soul^  •  ^"^ 
thereof  the  advowson  or  right  of  donation  was  pared 
of  right  bel<mging  thereto^)  made  his  Will,  dated  the. 
Istof  i^^  1680,  whereby  he  appointed  Dame  JBmar 
^Wand  his  bob,  Sir  Lmcelot  Lake,  die  younger,  hia 
^^^ccQtors,  and  gave  to  his  said  Executors,  and  their 
^^i  the  tithes  of  the  said  impropriate  parsonage  in 
^t  for  certain  charitable  purposes  therdn  mentioned, 
^i  subject  thereto,  to  be  enjoyed  by  the  then  incum- 
bent and  his  successors,  and  devised  to  his  said  Exe« 
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cutors  and  their  heirs,  the  advowson  or  right  of  dona- 
tion of  the  said  rectory. 

On  the  death  of  the  Testator,  the  man^on  of  Cannom 
descended  to  Lancelot  Lake,  the  younger,  as  his 
heir  at  law,  who  dying  intestate  in  1693,  the  same 
descended  to  his  brother,  and  heir  at  law.  Sir  IVanmck 
Lake;  and,  by  indenture  dated  the  23d  of /^ebifary, 
1693,  Dame  Essex  Drax,  the  surviving  Executor, 
conveyed  to  Trustees  therein  named,  and  their  heirs, 
the  said  rectory  and  all  the  tithes  thereto  belonging, 
upon  ti*ust  for  the  charitable  purposes  mentioned  in 
the  Will,  and,  subject  theretb,  in  trust  for  the  then 
incumbent  and  his  successors;  in  which  indenture 
was  contained  a  proviso  that  the  Trustees  should 
suffer  the  said  Watwick  Lake^  his  heirs  and  assigns 
who  should  be  owners  of  the  said  mansion  of  Cannonsj 
to  nominate,  as  often  as  he  or  they  should  think  fi^  a 
clerk  to  be  incumbent* 


•  Some  time  previous  to  the  year  1734,  Sir  IVarmdc 
Lake  conveyed  the  mansion  of  Cannons,  and  also  his 
equitable  interest  in  the  advowson,  to  James,  Duke  of 
Chandos,  after  whose  decease  the  same  were,  by  act  of 
parliament,  vested  in  Trustees  for  sale,  who,  by  deed 
of  jipril  17^9  conveyed  the  mansion  in  fee  to  Halktt, 
and  put  up  the  rectory  to  sale  by  public  auction,  when 
one  Pudsey  was  declared  the  purchaser  thereof,  for 
.7902.  in  trust  for  the  Marquis  of  Caemarvan  ;  but,  dis- 
putes having  afterwards  arisen  respecting  the  tide  of 
the  Trustees  under  the  act,  on  the  ground  that  the 
advowson  was  appendant  to  the  site  of  the  mansion  of 
Cannons,  a  Bill  was  filed  for  specific  performance, 
and  a  decree  made  for  a  reference  to  the  Master;  and 
before  any  further  proceedings  were  had  thereon,  this 
suit  was  compromised,  it  being  agreed  that  Halleti 
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iboold  be  taken  as  purchaser  at  the  sum  aforesaid,  to  I^l^ 

whom  and  his  heirs  the  rectory  was  accordingly  con-  rT^^ 

reyed  by  deed  of/fyril  1763,  all  parties  joining  in  the  y. 

coAYeyance.  CuAvrnu 

The  maasion  of  CannonSf  after  HaUetVi  deaths  was 
Aold,  as  the  Bill  stated,  to  the  ancestor  of  the  Defendant 
O^Kelfyj  or  to  some  person  unknown  to  the  Plaintiff, 
through  whom  (y Kelly  claimed;  and  the  advowson 
was  vested  by  act  of  parliament,  (among  other  heredi- 
tameats),  in  Trustees  and  their  heirs,  upon  trust  to 
sell ;  and  they  conveyed  Uie  same  to  the  grandson  of 
Hdleti^  who  was  also  Devisee  for  life  under  his  Will ; 
and  who,  by  indentures  dated  the  11th  and  12th  of 
October^  1793»  conveyed  the  said  equitable  advowson 
or  right  of  donation,  for  the  sum  of  12002.  to  the 
naintiff 's  fiither,  by  whom  the  same  was  afterwards 
conveyed  to  the  Defendant,  Fox,  his  heirs  and  assigns, 
upon  trust  to  sell  for  payment  of  debts* 


The  Bill,  filed  after  Jtii^  1811,  proceeded  to  state 
that  in  1/76,  Hallett  nominated  and  appointed  to  the 
said  donative  church  one  Henry  Poohj  (since  deceased), 
who  continued  in  possession,  as  minister  of  the  said 
church,  till  his  death  on  the  6th  of  December^  1810, 
whereupon  the  same  became  void ;  and  that,  by  deed- 
poll  dated  the  2d  of  May  following,  the  Plaintiff's 
&ther  and  Fox  duly  appointed  the  Plaintiff  thereto, 
who  in  due  form  of  law  took  the  oaths  of  supremacy 
^  allegiance,  and  subscribed  the  thirty-nine  articles 
of  religion,  and  in  all  other  respects  conformed  to  the 
^tutesmade  in  respect  to  donatives  with  cure  of  souls, 
and  thereby  became,  and  then  was,  justly  entitled  to 
Ae  said  donative  church,  and  the  profits  of  the  said 
benefice  since  the  2d  of  May  aforesaid. 

Vol.  I.  JII 
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Tbat  the  Trustees  under  the  deed  of  169B  had  aerer 
joined  in  appointing  to  the  said  donative;  the  said 
fFoTunck  Lake  in  his  lifetime,  and  the  ownets  in 
equity  for  the  time  being  of  the  said  advowaon  ahioe 
his  deathy  tiaving  always  alone  appointed  thereto ;  but 
thai  (yKelfy^  claiming,  as  owner  of  OutMHf,  to  be 
entitled  in  equity  to  the  said  advowson,  had  formed  a 
scheme  to  obtain  the  beneficial  interest  therein,  in 
pursuance  of  which  be  procured  an  informatioii  to  be 
filed  by  the  Attorney  General^  in  the- year  181 1^  against 
the  Defendant  Musgrme^  (in  whom  the  legal  estate 
was  vested  as  representative  of  the  surviving  Trustee 
under  the  deed  of  1603^)  for  the  appointment  of  new 
Trustees,  on  which  a  decree  was  obtained  by  consent, 
and  Trustees  accordingly  appointed,  to  whom  Mir- 
graoe  afterwards  conveyed  the  advowson  upon  the 
subsisting  trusts  of  the  said  indenture,  and  who,  by 
the  direction,  and  with  the  privity  of  O^KeUgy  ap- 
pointed the  Defendant  Ch$uoel  to  the  said  donative, 
which  last  named  Defendant  had,  by  virtue  of  that 
appointment,  ever  since  the  said  month  ciMoj^  181 1, 
been,  and  then  was,  in  possession  of  the  "Siud  donadve, 
although,  at  the  time  he  was  so  appointed,  he  knew, 
or  was  informed,  or  had  notice^  of  the  adverse  title. 


The  Bill  further  stated,  that  the  Plaintiff's  fiitber 
died  leaving  the  Plaintiff  his  her  at  law,  and  as  such 
beneficially  entitled  to  tlie  advowson,  subject  to  the 
trusts  of  the  deed  of  1806;  and,  charging  that  the 
conveyance  by  Hattett  to  the  ancestor  ofvO^£re%,  Od 
not  pass  die  equitable  right  to  the  advowson,  but  that 
Hallett  himself  had,  in  fiict,  nominated  the  late  in- 
cumbent after  that  conveyance  was  executed,  that  be 
had  the  right  so  to  nomhiate,  and  that  so  itwoald 
appear  if  the  Defendants,  VS^fy,  and  Sir  Thmm 
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Pbunety  (to  whom  O^KdfyhhA  lately  sold  the  matisioii 
of  (knupMy)  wouM  discoyer  their  title ;  and  moreover, 
that  the  Decree  in  the  Jtiomey  General  v.  Mu^rmoe 
was  iaqiioperiy  made,  inasmnch  as  the  Plaintiff  and 
Fas  ipese  no  parties  tp  the  Bill,  and  also  inasmuch  as 
the  same  was  obtained  by  collusipn  3  therefore  prayed 
a  deelaration  that  the  said  advowson  or  right  of  dona* 
tion  itas  vested  in  the  Defendants,  the  Trustees  ap- 
pomted  under  the  said  Decree,  in  trust  for  Fox  and  his 
fadiB,  sttlyeet  to  the  trusts  of  the  indenture  of  1806, 
sad  that  the  same  might  be  conveyed  accordingly ; 
and  that  it  might  idso  be  declared  that  the  other  here- 
ditaments comprised  in  the  deed  of  1603  were  vested 
in  the  same  Trustees,  in  trust  (subject  to  the  said  cha- 
ritable purposes)  for  the  benefit  of  the  Plaintiff  and  his 
succesaors,  ministers  of  the  said.donative  church ;  ami 
that  the  Defendant  Chauwl  might  be  decreed  to  resign 
and  give  up  possesnon  thereof  to  the  Plaintiff;  and  for 
an  account  of  tithes,  &p.  and  an  injunction. 
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To  the  relief  sought  by  this  Bill,  the  Defendant 
Chauvel  pleaded  in  bar,  '^  that  in  the  montli  of  January 
1811,  the  parish  church  of  Stonmore  the  lees,  otherwise 
fFKlchiurch,  in  the  Bill  mentioned,  which  is  a  donative 
and  ecclesiastical  benefice  with  cure  of  souls,  being 
then  void  by  the  death  of  the  Reverend  Henry  Poole, 
clerk,  the  last  ingumbent  thereof,  ^drew  Dennis 
O^Kelfy,  then  of  Cannons,  Esq.,  being  or  pretending 
to  be  the  patron  of  the  said  donative  or  church,  and 
eeised  of  or  well  entitled  to  the  advowson,  right  of 
patronage  and  nomination,  or  appointment  of  the  par- 
son or  incumbent  of  the  said  church,  did  in  due  form 
of  law,  and  with  all  the  cerempnies  of  law  required  in 
that  behalf,  nominate  and  appoint  the  Defendant,  to 
the  sud  church  or  livings  as  the  parson  and  incumbent 
thereof^  by  virtue  of  which  nomination  and  appoint* 
^19 
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ment,  he  the  said  Defendant,  in  the  month  of  May 
181 1,  took,  and  hath  ever  since  been  m  the  legal  sd«B 
or  pc^sesfflion  of  the  said  church,  and  having  duly  taken 
the  oaths  of  supremacy  and  allegiance,  md  subscribed 
Uie  thirty^nine  articles  of  religion,  and  in  all  other 
respects  conformed  himself  to  the  laws  and  statales 
made  with  respect  to  donatives  with  the  cure  of  souls, 
the  said  church  is,  by  the  means  aforesaid,  full,  aod 
provided  for  with  the  Defendant  as  the  lawful  parson 
and  incumbent  thereof,  and  was  on  the  day,  and  at  the 
time  of  filing  the  said  complainant's  Bill,  and  for  six 
calendar  months  then  next  before,  which  the  Defeo* 
dant  is  ready  to  verify,"  &c. 


None  of  the  other  Defendants  had  put  in  their 
answers ;  and,  thcf  plea  now  cx>ming  on  to  be  aif^ed, 
the  single  question  was,  whether  Plenarty  is  a  good 
plea  in  Equity  in  the  case  of  a  donative  living. 

Sir  Samuel  RomUly  and  Heme,  in  support  of  the 
plea. 

The  statute,  fTestminster  the  Second,  (a)  which  fixed 
the  period  of  six  mopths  as  the  term  of  possession  to 
enable  an  incumbent  to  plead  plenarty  to  a  writ  of 
guare  impedU  or  darretn  presentmentj  has  been  held  to 
extend,  by  analogy,  to  a  Bill  in  Equity.  Boieler  v. 
Allingtm  \  {h)  in  which  case  Lord  Hardwicke  founding 
himself  on  the  authority  of  Gardiner  v.  Griffiths,  (c) 
observed,  that  the  act  in  question  was  made  for  the 
peace  of  the  church,  that  it  was  a  very  useful-law,  had 
been  always  rigidly  adhered  to  as  such,  and  was  very 
proper  to  be  adopted  in  equity,  under  the  general  rule 
that  equity  follows  the  law.  (d) 


(a)  18  Edw.  1.  St.  1.  c.  5. 
(6)  3  Atk.  453. 


(c)  S  P.  Vf.  404. 
{d)  3  Atk.  458. 
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This,  as  a  general  rule,  will  not  be  disputed ;  but 
the  objection  which,  it  is  apprehended,  will  be  taken 
to  the  plea  of  this  Defendant  ts,  that  the  living  in 
question  is  a  donative  rectory,  to  which  the  statute 
^oesnot  extend;  and  this  objection  will  be  attempted 
to  be  supported  by  the  words  of  the  statute,  which 
are,  ^^  cum  aliquis  jus  praesentandi  non  habens,  prse- 
sentaverit/'  &c.  upon  which  it  will  be  said  that  the 
word,  fTiBseniaverUj  can  apply  only  to  the  caise  of  a 
benefice  which  is  filled,  in  the  ordinary  manner,  by 
presentation  and  induction.  However,  Lord  Coke^t 
commentary  on  these  words  in  the  statute  gives  uii  the 
folbwing  exposition  :-^^'  By  this  word,  frtBseniaverUj 
it  appeareth  that  no  plenarty  doth  put  the  patron  that 
halh  title  to  present  out  of  possession^  but  only  plenarty 
by  presentadon ;  but  plenarty  by  collation  doth  put 
Um  that  had  right  to  collate  out  of  possession/'  (a) 
This  is  an  authority  in  support  of  the  plea,  supposing 
the  case  to  be  within  the  statute ;  but  if  not,  it  must 
be  recoDected  how  it  stood  at  common  law  before  the 
statute,  according  to  which  plenarty  might,  at  any 
time,  have  been  pleaded  in  bar  to  the  patron's  claim ; 
the  statute  being  made  in  fiivour  of  the  patron,  not  of 
the  incumbent ;  and  so  it  appears  by  BomelVs  case, 
(4)  in  which  it  is  said,  "  plenarty  by  collation  at  the 
common  law  did  put  him  that  had  right  to  collate  to 
his  writ  of  right  at  Uie  common  law.  For  as  plenarty, 
by  presentation,  did  put  him  who  ought  to  present  out 
of  possession  at  the  common  law,  Tpari  ratione  etjure, 
plenarty  by  collation  put  him  who  ought  to  collate 
out  of  possession.  For  eadem  lex  est  ubi  eadem  est 
roiio"  *  So  also  in  Green's  case,  (c)  "  Although 
plenarty  by  collation  doth  not  put  him  who  hath  title 
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(«)  f  InsL  c.  5.  357. 
%  C  Rep.  48.  b. 


(f)  6  Rep.  «9,  30. 
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to  present^  out  of  possession,  yet  plenarty  by  collatioa 
will  put  him  who  hath  title  to  collate  out  of  posseasionj" 
which  amounts  to  this,  that,  to  a  patron  claiming  by  a 
title  of  the  same  kind  as  that  under  which  the  present 
incumbent  holds,  such  a  plea  is  at  all  times  available. 
If,  therefore,  it  is  a  case  not  fidling  within  the  statute, 
it  stands  as  at  common  law;  and  theti  possession  for 
six  months  is  not  necessary  to  be  pleaded** 


The  same  doctrine  is  repeated  by  Coke  in  Ms  first 
Institute;  (a)  and,  if  it  shall  be  said  that  one  of  the 
reasons  assigned  for  the  provision  of  the  common  law 
on  this  subject ;  namely,  that  ^<  the  law  intendsj  that 
the  bishop  that  has  cure  of  souls  within  his  diocet^e 
would  admit,  and  institute  an  able  man  for  tlie  dis- 


(a)  Co.  Litt.  S44.  a.  h. 
**  At  the  common  law,  if  an 
estranger  had  presented  his 
clerk,  and  he  had  been  ad* 
mitted  and  instituted  to  a 
church,  whereof  atij  sul]gect 
had  been  lawful  patron,  tlie 
patron  had  no  other  i^emedy  to 
recover  his  advowton,  but  a 
writ  of  right  of  advowson, 
whatein  the  incumbent  was 
pot  to  be  removed;  and  so 
it  was  at  the  common  law, 
if  an  usurpation  had  been  had 
upon  an  infant  or  feme  covert, 
having  an  advowson  by  descent, 
or  upon  tenant  for  life,  fcc.  the 
ikfant,  feme  covert,  and  he  in 
the  reversion  were  driven  to 
their  writ  of  right  of  advbwson; 


for  at  the  ooihmcm  kw,  if  tiie 
church  were  once  full,  the 
incumbent  could  not  be  re- 
moved, and  plenartie  generally 
was  a  good  plea  in  a  ^fun  o^ 
pi^f  or  assizo  of  dbrdiic 
jfreientmcfit ;  and  the  reason 
of  this  was^  to  the  intent  that 
the  incumbent  might  quietly 
intend  and  apply  himself  to  his 
spiritual  charger.  And,  se* 
xxmdly^  The  law  iateiiiM  that 
the  bishop  that  had  the  curt 
of  souls  within  his  diocese 
would  admit  and  institute  an 
abte  man  for  the  discharge  of 
his  duty,  and  his  qwb;  aad 
that  the  bishop  woold  dbe  ri^ 
to  every  psition  withip  hisdb- 
cese." 
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chaqfe  of  the  pastoral  duty;"  (a)  does  not  apply  to  a 
donative^  the  other  and  primary  reason,  mz.  ^'  That 
the  incumbeot  might  quietly  attend  and  apply  himself 
to  hb  spiritual  charge,''  is  equally  applicable  to  both 
cases.  In  the  present  case,  thenfore,  whatever  may 
eventually  turn  out  to  be  the  title  as  to  the  advowson, 
there  can  be  no  right  to  dispossess  the  exbting 
incumbent. 
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Another  observation  rraiains,  which  may  be  of  some 
importance  in  ascertaining  the  tme  construction  of  the 
words  bk  the  statute*  Dcmatives^  existed  befinre  the 
statnte;  and  a  writ  of  quare  impedii  was  the  proper 
remedy  fi>r  the  patron  in  the  case  of  a  donative  as  much 
as  of  a  presentative  living,  (b)  The  form  of  declara- 
tion on  tbat  writ,  which  is  the  same  in  both  cases,  will 
go  a  great  way  in  explaining  the  language  of  the 
statute ;  the  rtcllal  of  &e  statute  is  also  equaHy  appli- 
cable to  both  ca^ ;  atad  the  declttfatfton  uses-bnly  tiie 
same  word  *  pra$entaverU.*'  It  is  reasonable  to  say, 
therefore,  thiafr  the  statute,  in  adopting  that  word, 
meant  to  extend  it  to  all  eases  to  which  tbe  writ  et- 
tended,  and  to  use  it  in  every  sense  in^  which  it  was 
dien  utiderstood  as  being  to  be  takeiiv  But  the  argu- 
ment wUeh  is  drawn  from  the  longuage^of  the  statute 
is  founded  on  thb  single  word ;  and,  when  thus  ex- 
plained,  it  consequently  fidls  to  the  ground.    If  that 


(a)  See    t   Burn's    £cd. 

(6)  .  -  .  «  for  albeit  he 
come  in  by  lay  donationy  and 
not  by  admission  or  institu- 
tMD,  yet  his  function  is  spi- 
ritual; and,  if  such  a  clerk 
dooathre    be    disturbed,     the 


patron  shall  have  a  quare  wt- 
petMi  of  this  church  donative, 
and  the  writ  shall  say,  qttod 
permUtat  ^ptuifi  pret/eniare  ad 
eeclesiamf  &c.  and  declare  the 
special  matter  ia  lus  declafa- 
tion.''    Co.  Litt.  344.  a. 
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language  be  duly  attended  to^  it  will  appear  most  im^ 
probable  that  it  was  intended  to  exclude  the  case  of 
donatives  from  the  general  operation  of  the  statute,  (a) 

Hart,  Belt,  and  Shadwell,  for  the  Plaintiff. 

This  is  not  a  mere  legal  question.  The  Bill  states 
a  case  of  fraud ;  and^  taking  the  averments  in  the  BUI 
to  be  true^  as  they  must  be  taken  until  put  in  issue,  a 
Court  of  Equity  will  not  alk>w  a  Defendant  to  take 
advantage  of  his  own  wrong.  If  fraud  is  not  expressly 
charged  by  the  Bill,  it  is  at  least  clearly  to  be  inferred. 
It  is  stated,  and  not  denied,  that  the  Defendant  Chau- 
vel  had  knowledge  of  the  Plaintiff's  equitable  title. 
The  plea  is,  consequently,  bad  in  point  of  form,  as  not 
being  supported  by  averments  denying  this  &cU 

But,  setting  aside  the  point  of  form^  the  case  of 
Boteler  v.  JUington,  (b)  which  is  the  only  authority  in 
support  of  such  a  plea  to  a  Bill  in  Equity,  is  not 
decisive  of  the  present ;  Lord  Harduoicke*^  opbion 
only  going  to  this ;  that  a  mere  cestuy  que  truit  shall 
not  be  allowed  in  equity>  to  disturb  a  possession  under 
a  legal  title.  Here^  Col.  O^Kelly^  under  whom  the 
present  Defendant  claims,  had  himself  no  more  Aaa 
the  equitable  estate. 

The  main  question,  however,  is,  whether,  consider* 
ing  the  legal  nature  and  constitution  of  such  a  benefice 
as  this,  plenarty  might  have  been  pleaded  at  conunoa 


(a)  Sect.  4.      <'  And  from  which    be   of  tlie  advowsoDS 

henceforth     writs     shall     be  of  other  men,  that  have  not 

granted  for  chapels,  prabends,  been  used  to  be  granted  ba- 

vicarages,    hospitals,    abbeys,  fore,"  kc. 

priories^    and    other    houses  (6)  3  Atk.  453. 
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W ;  for  It  iDust  be  admitted  that  the  statute  is  not 
meant  to  extend  to  any  cases  to  which  the  nde  of  law 
did  not  previously  apply }  that  rale  being,  that,  where 
there  has  been  presentation  and  induction,  the  church 
IS  fiill  of  the  incumbent  so  presented  and  inducted,  and 
the  right  of  the  patron  is  gone  for  that  turn.  In 
opposition  to  the  doctrine  supposed  to  be  found  in 
BoswelFi  cBsCy  but  for  which  that  case  in  itself  is  no 
authority,  the  judges  unanimously  resolved^  in  SmaH-- ' 
tcood  V.  Bishop  of  Coventry,  (a)  that  it  was  not  plenarty 
within  the  statute ;  *'  for  It  must  be  ex  prcBsentaiianef 
non  ex  collathne^*' 


1019. 


Mutter 

V. 

Cbauvil^ 


A  donative  is  quite  distinct,  in  its  nature,  from  an 
advowson.  Ih  the  case  of  an  advowson,  the  patron  is 
only  bound  to  present  a  fit  clerk;  and,  if  he  is  not 
presented  within  six  months,  the  right  is  gone  for  that 
turn,  and  becomes  vested  in  the  bishop.  But  there  can 
be  no  lapse  of  a  donative*  The  patron  of  a  donative 
has  the  exclusive  'right  to  confer  possession,  and  is 
bound  by  law  to  no  limited  time.  The  language  of 
Lord  Coke  {b)  is  very  material  as  to  this ;  shewing 
that  the  patron,  although  he  has  no  beneficial  interest, 
yet  has  the  absolute  property  in  a  donative^  The  dis- 
tinction is  so  radical^  that,  as  he  has  expressly  laid  it 
down,  ^^  if  the  patron  of  such  a  churchy  chantry,  chapel, 
&c.  donative,  doth  once  present  to  the  ordinary,  and 
bis  clerk  is  admitted  and  instituted^  it  is  now  become 


(a)  Cro.  £liz.  901^.    Sate  v.      ordinaxy  jurisdiction ;  and  the 


Bishop  of  Covenlry.  1  And. 
841,  which  seems  to  be  die 
same  ease. 

(h)  Co.  litt  344.  a.  *'  A 
chuith  parochial  may  be  do- 
^^^  and  exempt  from  all 


incumbent  may  resign  to  the. 
patron,  and  not  to  ^  the  ordi- 
nary ;  neither  can  the  ordinaiy 
Tisit,  but  the  patron,  by  com- 
missioners to  be  appointed  by 
him,"  &c. 
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presentable,  and  never  shall  be  draadve  after,  and 
then  lapse  shall  incur  to  the  ordinary,  as  it  shall  of 
other  benefices  presenjtable/'  (a)  The  doctrine  in  the 
Year-Books,  (38  H.  6,  20:  39  H.  6,  21.)  cited  by 
Brooke,  {b)  is  analogous  to  this;  that.  ^' parwn  trnpar- 
eonee  cannot  plead  plenarty  agaiiMt  a  UroMger  patron; 
for  ttie  pleading  is  given  by  the  statute  of  We$imbuter, 
that  the  church  is  full  by  six  months,  befi>re  tlie  writ 
purchased,  of  such  a  one  by  the  presentation  of  sucha 
one ;  which  jKHVOti  tmpor^enee  cannot  plead,  for  be  is 
notinqfannpres^tationf**  (c)  and,  acc<Nrdingl^,  Wat- 
eon  says,  ^^  Plenarty  by  six  months  upon  an  tMltoUsoni 
where  the  institution  is  made  upon  a  presentment^  ti 
pfeadabla  by  all  persons  against  a  common  person }  yet 
a  plenarty  by  mere  coUatum  is  not  pleadable,  but  the 
patsDD  may  bring  his  wriJt,  and  remove  the  coUaiee  at 


In  addition  to  these  authorities^  we  have  this  re- 
niarifiBt)le  distinction  between  a  donative  and  presea- 
Citive  benefice  ;  tha^  where  the  patrcm  di^s  during  a 
vacanc]^  the.  right  of  donatiom  deseend&to  tba  heir  at 
law,  buit  the  Egecutor  ia  entided  txypresmk  So  in 
Repington  y^  TemuHnih  School,  {e)  where  the  Chief 
Justice  saidi  ''  There  is  no  case  in  the  books  to  exdode 
the  hds  of  a  donative  fisom  his  tuim  in  tfib  case^  and 
liat  a  p^inm  of  a  damoime  eon  newr  bepuioui  qffof- 
eemon  ig^  «»  usurpationJ^  Inlte^  y.  Bloo€f%  (/)  the 
Court  of  King's  Bench  granted  a  Mandamus,  to  restore 
the  curate  of  a  donatwe  chapel^  upon  the  express 
ground  that  where  there  is  a  temporal  right,  the  Court 


(«)  Co.Lill.S44. 
(A)  Br.  Ab.  FUiwrtk,  pk  f . 
(«>  17  Vitt.  Ab.  389«  pi.  4k 
(^0  Com^.    Incumb.  jm. 


leap.  S6.     17  Via.     Ab.  S40. 
pLO. 
^}9WilalJ0i 

(/>  a  Buit.  loas. 
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Will  asEtist  by  wiqr  of  Mtrndamuyheoanse  it  is  a  specific 
remedy  1  (a)  a^d  the  distinctidn  is  thus  taken  by  Iiord 
C  J.  MamifiM.  *^  A  Maniamm  to  restore  is  the  true 
spedfic  remedy^  wbere  a  persoa  is  wrongfully  di^ 
passeseed  of  any  office  or  iiinction  wliich  draws  after 
it  temjiocal  rights,  in  all  cases  where  the  established 
coarse  of  law  has  not  pvovidcid  »  specific  remedy  by 
oaoftier  ^xjm  of  pcoeeediiigj  yshkk  w  the  cose  mih 
regard4Q  rectories  and  msarogasf^  that  is,  with  regard 
to  prea^taUt^  benefiees* 


4m 


1816. 


MutTBA 


In  Afidatim'S  report  of  the  Bishop  of  Coventry*i 
case,  {b)  which  is  much  fiiUer  than  that  in  Croke,  (c) 
another  distinction  appears  to  be  made  by  the  judges 
between  a  dxiMtive  and  presealatcve  benefice^  as  con«« 
stitntijBg  the  feascm  why  the  oidMlary  hia  na  xight  to 
coUate,  as  ||e  has  to  present  hi  c^se  of  lapse*  And  the 
argument  takes  it  for  granted  that  plenarty  is  no  plea 
to  a  donative.  '^  I^or,  if  it  were  otherwise''  (it  is  said), 
^  the  fa&iiop  might  tooWktei  att^  as  soon  as  he  has 
6oUated>  and  put  the  iacmabei^  in  possessioi^  theiae 
wmM  be  m^  EemedjT  Ibf  the  pat&on^  if  that  mattev 
C9iilib^  pleaded  in  b<^  to  hie  action ;  aud  this  is  not 
Uketbe-eaoft  wher«oneisj>rfe9en(i9ci^&c«  fi>r  (hereitis 
ths  act  of  a  tlutfd  peraoii  to  oust  the  presentments  that 
if>  of  tha  esdinary^  Tfho^  in  that  case,  holda  tbei  office 
of  Jiidg«;.  #hidi  ia  the  reason  why  the  pa(ma  shaU  be 
pot  out  of  po8^e«ott  by  iShe  pfesentatio%  admisskm^ 
and  institution^  and  by  plenarty  at  common  law  shall 
be  barred.  For  the  bishop  is  a  person  bylaw  indif-^ 
fcfent  between'  tiiose  wh^  claim^''  (4)    Ax^  accocd'- 


(a)  See  aoc.  Rex  t.  Bai^kerf 
S  Burr.  1^5 

(6)  &Ue  V.  Biflliop  of  Co- 
*fniry,  1  Aad.  141. 


(c)  Sknalhooad  v.  BSshof  of 
Oftentry,  CM.  £lis;  997. 

(rf)  «  Et  pur  ceo  n'cst  rca* 
iOD  que  tiel  colistioB  <iu  done 
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ingly^  in  Quarles  v.  Fayrchild,  (a)  (the  case  referred 
to  by  CokCy  (b)  where  he  says^  '*  a  presentation  to  a 
donative  by  a  stranger^  and  admission  and  institution 
thereupon,  is  nearly  void ;  and  alJ  this  wns  resolved 
by  the  Court  of  IS$ig*i  Bench  for  the  rectory  paroclda] 
donative  of  Saint  Burian  in  the  county  of  CcmwaU;") 
consultation  was  granted^  *'  because  die  D^mdaot 
claimed  nothing  but  induction,  which  cannot  any  way 
be  prejudicial  to  the  Plaintiff.  For,  if  it  be  a  dmatke, 
the  induction  is  to  no  purpose ;  and,  if  it  be  pregenta- 
twCf  the  other  can  have  no  remedy  for  the  profits 
until  induction,  nor  try  bis  right }  and  therefore  do 
reason  to  prohibit  if 

This  shews  that,  in  the'case  of  a  donative,  induction 
confers  nothing,  but  is  a  mere  superlative  act.  See 
also  Powell  v.  Milbumf  [the  case  of  the  advowson  of 
Cheiter-le'Street.  (c)  ] 

If  then,  as  is  said  in  Bepington  v.  Twmwrtk 
Schooly  (d)  and  as  appean  to  follow  frofn  this  doc- 
trine>  ''  a  patron  of  a  donative  can  never  be  put  out 
of  possession  by  an  usurpation^"  it  is  unnecessary, 
for  his  protection,  that  the  statute  of  WettnAMer  2d* 
should  have  passed;  that  statute  being  e^resdy 
firamed  to  save,  during  a  period  of  ux  months  only,  a 
right  which,  at  common  law^  would  have  been  wholly 
lost  firom  the  moment  of  induction  at  the  presentation 
of  a  stranger. 

After  all  that  has  been  said>  no  case  whatever  has 


sans  aucim  autre 
peut    prqjudioer    le 
Plaintiif,'*  Ice.    1  ^od.  213. 
(a)  Cro.  flis.  65S. 


(h)  Co.  Litt  344.  a. 

(c)  3  Wils.  355,  365. 

(d)  8  Wib.  151. 
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beefij  or  can  be,  cited,  in  which  this  plea  has  been 
used  in,  or  held  to  be  applicable  to^*  the  case  of  a 
donative. 

Sir  S.  Ramilly  m  reply. 

The  objection  to  the  form  of  the  plea  does  not  hold 
good;  the  Bill  not  being  grounded  in  frau^  but 
charing  only  that  the  Defendant  Chauvel  is  in  pos- 
session by  virtue  of  an  appointment  made  by  the 
Trustees  in  or  after  May,  on  which  the  plea  takes 
issae,  averring  that  he  is  in  possession^  not  under  that 
appointment,  but  by  a  title  derived  from  Col.  (yKelfy' 
in  the  January  preceding,  thus  putUng  the  question 
on  title  or  no  title. 

But,  supposing  the  plea  were  wrong  hi  form,  it  may 
be  amended,  and  the  question  will  still  be  left  to 
depend  upon  the  merits;  whether,  under  the  statute 
of  JFestnmster  the  Second,  a  person  who  is  incumbent 
of  a  donative  living  may  not  be  protected  by  any 
length  of  time  whatever*  so  that  even  a  possession  of 
59  years  would  not  operate  as  a  bar  in  his  favour  ? 
Donatives  are  Icnown  to  the  common  law.  They  have 
at  all  times  existed.  Then,  what  a  strange  anomaly 
would  it  be,  both  in  the  common  and  statute  law,  if, 
considering  that  public  policy  required  a  possession, 
at  first  of  a  single  hour,  and  afterwards  of  six  months, 
to  operate. as  a  bar  to  any  adverse  title,  they  had  pre- 
scribed such  a  limitation  to  all  advowsons  excepting 
donatives  ? 

We  require  no  cases  for  our  support,  resting  upon 
the  positive  terms  of  a  statute,  which,  it  is  for  them 
to  shew,  does  not  extend  to  our  case.  The  fourth 
section  of  the  Act  makes  it  plain  that  it  was  intended 


MtJTTsa 
CBAinrxif. 


iM 
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98  a  remoAlal  htm  In  the  fiillesC  exteiii;  and^witk 
regard  to  the  word  fr€tseniaii9eriip  it  is  a  complete 
answer  to  the  argument  drawn  from  its  adoptioD  in 
the  statute,  that  it  is  used  in  the  forms  of  pleading  in 
the  case  of  a  donative,  (a) 


The  wordixdlateis  not  used  in  the  limited  sense  to 
which  it  is  endeavoured  to  restrict  it.  Sit  Smm 
Degge  {b)  sajs^  ''  A  donative  is  a  spiritqal  prefrmeot 
in  the  church,  which  is  in  the  free  gift  or  ^oUdkmfi 
the  patron^  without  making  pfiy  ptesantatioQ  t9  the 
Bishop.''  Where  is  it  laid  dpwn  that  Institation  is 
'necessary'  to  plenarly  under  the  statute?  AH  the 
authorities  cited  to  this  effect  refer  to  the  case  of  a 
presentative  living,  and  the  argument  which  is  at- 
tempted to  be  drawn  from  them  is  merely  fonoded 
on  words,  disregarding  the  substance.  Nofliinalioa 
supersedes  the  necessity  of  Institution,  aad  is  equiva- 
lent to  poUfitipn, 


(a)  DeggiB*8  Person's  Coun- 
sellor, Part  I.  c  13.  p.  a05. 
See  Fits.  Nat  Brey.  34.  g.  95, 
0.  f.  R«Bt»irs  Entries,  499. 
a.  **  Quare  impedit  de  Chaun* 
tery,'*  &c.  Quod  peniiittifit  ip* 
sum  prasentare  idoneam  pcr- 
fiooam  ad  Cantar.  sd  altar. 
3e.  M.  de  il.  quae  vacat,  et 
ad  suam  spectat  domtiomuft/' 
&c. 

(6)  Pars.  Ck>unsell.  Part  I. 
c.  IS.  p.  204.  And  again, 
<'Nole,  that  a  parish  church 
nay  be  a  donative,  and  hanre 
cure  of  souls:  and  sMcfa  do- 
natives   cannot  lapse,    unless 


by  spaeial  agreement  at  the 
foundation,  bmi  Ihi  tt^^ 
SMgr  coNQie/  ikt  fdm  to  el- 
hie.  But  the  patcoo  caooot 
collate  a  layman,  as  some  bare 
diought^  but  a  spintnalperMO 
in  holy  orders;  but  if  the  pi- 
tron  once  present  taadown^^ 
and  the  Qerk,  upon  siichpw 
•entation,  bo :  admitted,  insti- 
tuted and  inducted,  it  U  thcrtbj 
fur  ever  become  pr«sentati?e, 
and  shaU  be  no  longer  esteemed 
or  used  as  a  donathre.*  kc-  ^ 
also  Fairdad  v.  G^  ^elf. 
60^  61, 


rain. 
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The  Lord  Chancbixor. 

MVTTBK 

px«l.no,i«pl,i«ta«lo.d«.!Thewort.   ^^^ 
used  in  nominalioD  are^  ^*  I  do  hereby  induct/'] 

The  public  inconvenience  which  gave  occaeicm  to 
the  statute^  is  greater  in  the  case  of  a  donative  than 
of  a  presentative  living.  In  the  latter  case^  if  the 
patron  does  not  present  within  a  limited  time^  the 
presentation  lapses  to  the  Bishop,  and  so  the  church 
cannot  long  be  left  vacant.  But  there  is  no  lapse  in 
the  case  of  a  donative ;  and  for  that  very  reason  it 
becomes  the  more  necessary  tu  protect  the  present  ' 
mcumbent. 

There  is  no  pretence  for  treating  this  as  private 
property,  it  being  a  donative  to  the  parish  church  of 
StantMre.  It  is  a  mere  &llacy  to  imagine  that  Lord 
Coke  supports  such  a  pocition.  The  case  of  Tanaoarth 
School  (a)  turns  wholly  on  die  question  whether,  the 
church  having  become  void  during  the  lifetime  of  the 
ancestor,  tbq  presentation  fell  on  the  heir  or  the  per-' 
conal  repraflentative;  and,  with  regard  to  the  expres- 
sion relied  upon/s  having  fidlen  from  the  Gonrt,  if  it 
is  accurately  stated,  it  amounts  to  no  more  than  a  mere 
extnhjudieial  opinion  of  little  weight.  In  the  passage 
produced  fium  Ftnef 's  Abridgement  where  it  is  cited 
from  Brookey  who  agun  cites  ^e  Year-hooks,  the 
term  *' parson  imparsonee"  can  m^an  nothing  else 
but  a  person  having  a  complete  title  as  incumbent, 
whether  by  collation  or  by  presentation  and  induction ; 
and  it  seems,  from  the  note  subjoined,  to  refer  to*  the 
ease  of  an  impropriation.  But  it  is  much  too  obscure 
to  be  of  any  avail  whatever. 


(«)  t  Wils.  150. 
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I8ie. 

MUTTBR 
V. 

Chauvkl. 


The  Lord  Chancellor. 

This  is  a  very  singular  case.  The  PlainUff  repre* 
sents^  that  on  the  2d  of  May,  181 1,  he  was  duly  nomi- 
nated^ by  virtue  of  a  deed-poll  of  that  date,  by  per«>iu 
having  an  equitable  title.  The  Defendant  con- 
tends that  the  nomination  made  of  him  by  a  mere 
stranger  is,  after  six  months'  possession,  as  good  as  if 
made  by  a  person  having  either  a  le^pl  or  equitable 
right. 

This  question  is  to  be  determined  by  going  back  to 
the  time  when  the  statute  of  Westminster  the  Second 
did  not  exist,  and  considering  what  was  the  effect,  at 
common  law,  of  nomination  to  a  donative.  If  nomi- 
nation, ipso  facto,  confers  possession,  then  it  is  obvious 
that  then?  is  not  the  same  guard,  in  the  case  of  a 
donative,  which  the  law  imposes  on  the  patron  in 
respect  of  presentative  livings. 

The  Bill  does  not  charge  fraud ;  it  only  states  that 
an  information  was  filed  to  have  tlie  tr^t  filled  up; 
the  appointment  of  Tnistees  in  consequence)  and  the 
nomination  of  the  Defendant  Chauo^y  in  May  1811, 
by  the  new  Trustees,  with  the  privity  of  O^Kelfy. 
The  plea  says,  on  the  cMitrary,  that  his  appointment 
took  place  in  the  January  preceding,  on  the  nomina- 
tion of  (y Kelly  alone,  and  that  he  has  been  in  posses- 
sion ever  since ;  that  is,  for  a  period  of  more  than  six 
months  before  the  Bill  was  filed. 


The  case  ofBoteler  v.  AUington,  (a)  of  which  I  have 
seen  a  MS.  note,  was  that  of  a  jjffesentation  to  a  pre- 
sentative benefice  {  and,  the  suit  having  been  com- 

^}  3  Atk.  459. 
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menced  not  till  after  the  six  months  had  elapsed^  the 
legal  right  was  clear  of  all  doubt.  But  the  Attorney 
General  contendedp  and  with  great  weight,  that  Al- 
luigton  (who  was  father  or  uncle  of  the  person  whom 
he  presented}' being  himself  a  Trustee,  and  the  son  or 
nephew  knowing  him  to  be  so  at  the  time  of  so  being 
presented^  notice  of  the  trust  would  afii^t  equally  the 
consciences  of  both.  Lord  Hardwicke  seemed  at  first 
to  be  much  sHiilkck  with  the  force  of  this  argument,  but 
said  that  the  ft^ffy  presented  might  have  had  notice  of 
the  trusty  without  having  notice  that  it  was  inconsistent 
with  the  duty  of  the  Trustee  to  have  presented  him. 
This,  it  must  be  acknowledged,  was  going  very  near, 
in  point  of  Equity. 


1816. 
Mutter 

V. 

Cbauvbl. 


However,  J  take  his  decree  in  that  case  to  have 
gone  upon  this  principle.  Until  the  statute,  let  the 
wrong  have  been  ever  so  great,  the  party  injured  had 
not  an  hour  after  the  church  was -Ml ;  for  that  it  was 
for  the  peace  of  the  church  that  there  should  be  no 
disturbing  a  presentation  once  made,  and  the  private 
injury  must  yield  to  the  public  convenience.  Tlien 
came  the  statute,  limiting  the  period  at  six  months, 
within  which  it  should  be  lawftil  for  the  party  wronged 
to  prosecute  his  remedy.  J^rd  Hardmcke*9  opinion, 
therefore,  was  that  the  sam^^  principle  applied  in  a 
case  of  breach  of  trust;  and  ne  put  to  himself  this 
difficulty.  If  I  interfere  on  equitable  grounds,  at  any 
period  after  the  time  is  expired  which  the  statute  has 
provided  for  the  peace  of  the  church,  why  should  I 
not  interfere  at  the  end  of  forty  or  fifty  years  ?  Wliere 
is  to  be  the  limit  ?  And  he  then  supported  himself  on 
Gardiner  v.  Griffiths,  (a)  where  tiie  House  of  Lords 
had  determined  that,  if  a  mortgagee  pr^ents,  although 


(a)  s  P.  Wms.  404. 
Vol.  I.  2  K 


494 


CASES  IN  CHANCERY. 


1816. 
Mutter 
Cbavvel. 


be  is  in  same  sense  guilty  of  a  breach  of  trust  in  so 
doing,  y^t  they  would  not  disturb  the  presenlatioii 
after  the  lapse  df  the  statutable  period. 


In  that  case,  all  that  Lord  HarduAck^BA  to  do  was 
to  decide,  with  a  full  )|fiiM|wledge  of  what  would  be 
the  law  on  the  subject/  now  far  the  legal  doctrine 
should  be  extended  to  an  equitable  case.  But  my 
difficulty^  in  the  present  instance,  is  of  a  very  dififerent 
nature  5  for  I  have  no  authority  tHHirect  me  to  a 
knowledge  of  what  would  be  the  decision  of  a  court  of 
law  in  the  case  before  me.  It  is  my  duty,  however, 
to  know  what  the  law  is,  before  I  dilffese  of  it  The 
point  is  of  &r  too  much  importance  not  to  put  it  in 
the  way  of  having  a  legal  decision  respecting  it 
Whatever  may  be  my  opinion,  (and-I  have  no  hesita- 
tion in  idling  that  I  have  formed  an  opimon)  on  the* 
subject,  it  is  not  for  me  to  settle  the  law,  which  I  am 
l)ound  to  follow. 

Either  an  issue,  or  a  case,  must  therefore  be  directed, 
or  I  must  have  the  matter  re-ai^ed  before  me  with 
the  assistance  Of  «ome  of  the  Judges. 
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mroi 

BRE1 


THE  ^gfTOKHEY  G£N£RAL  v.  THE 
IREWERS'  COMPANY. 


RoLbS. 

August. 


J^DWARD  HARVEST,  Citizen  and  Brewer,     Devise  to  a 

by  his  Will  dated  the  21st  of  Feb.  1610^  devised  Corporation, 

certain  closes  o^arcels  of  meadow  land  in  Islington^  upon  trost, 

to  the  Master,  Wardiens,  and  Commonalty,  of  the  art "  ^"'^  tim^to 

or  mystery  of  Brewers,  of  the  city  of  London,  and  ^""^  y^^'v  wr 

their  successq(k£or  ever,  upon  the  following  trusts : —  ^^^  '^        , 

«  To  the  sole  indent  and  purpose  that  the  said  Master,  rentsand profits 

War<}eii9,  and  Commonalty,  and  their  successors,  shall,  intherepairaof 

from  time  to  time  yearly  for  eyer  employ,  disburse,  a^ad"  at  their 

aod  bestow  all  and  singular  the  repts,  issues,  revenues,  ^'^crctions/' 

and  profits,  (whicjti  I  will  and  require  to  be  Hnproved    1^°  ^  >^ 

to  the  best  value,)  yearly  coming,  growing,  and  renew-  against  the 

ing  of,  ar  by,  the  said  premises,  (forty  s|iillings  thereof  Corporation, 

yearly  only  excepted),  to  and  upon  the  repairing  and  at  the  relation 

amending  the  highway  between  Tybume  and  JStf^e- of  the  Trustees 

tcor/fe,  in  thefBounty  of  Middlesex,  from  time  to  time,  ^^^^  ««d  un- 

yearly  for  ever,  by  and  at  the  best  discretions  of  the  ^^^  *  turnpike 
.jw  J  «r     1  u  •      •  X.       ^act,  an  account 

said  Masl^r  and  Wardens,  whose  pams  m  a  matter  of  ^^^  directed 

this  quality  and  Mnd  I  do  heartily  pray  and  intreat  ifio^  the  tune  of 

and  I  do  hereby  give,  devise,*  and  bequeath  the  sa\A  passing  the  aiu 

excepted  forty  shillings  yearly  to  the  said  Master  and  ^0  analogy,  in 

Wardens,  and  tj^eir  ^uccesm)rs  for  the  time  being  yearly  ^^*^*  of  trust, 

for  eve;>  for  theii»  pains  in  this  behalf  to  be  taken.''      ^  ^^  '^*"^** 


of  limitations. 


By  an  act  of  pa^i'liament,  19th  Geo.  III.  (continued 
by  another  act  of  the  39th  Geo.  IH.)  "  for  repairing 
the  roftd  from  KUbum  Bndge,  in  Middlesex,  to  Spar- 
row'i  Heme,  in  Hertfordshire,"  (comprising  a  part  of 
the  line  of  road  described  in  the  Will  of  ^dtrard  /fa/v 
2K2 
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1816.        rest) J   among  various  powers  vested  in  the  Trustee? 
--     .  thereby  appointed,  it  was  enacted  that  "  all  lands 

Oenisral     tenements^    and  hereditaments,   and   all   rents,  &c. 
Th«  Brewebs'  issuing  out  of  any  lands,  tenements,  anc^^preditaments. 
Company,     ^hich  then  were,  or  thereafter  should  1^,  liable  to  the 
*  repairs  of  the  said  road,  and  all  owners  and  occupiers 

thereof,  &c.,  should  remain  liable  and  chargeable  to 
and  with  the  repairs  thereof,  as  they  were  before  the 
passing  of  the  said  act;"  aqd  the  proprietors  of  such 
lands  werp  thereby  required  "  to  pay  such  sum  or 
sums  of  money  as  shoiM  be  liable  to  be  paid  out  of, 
or  chargeable  upon  such  lands^  &c.^  aforesaid,  to 
such  person  or  persons  as  the  said  T^PHes,  or  any  five 
of  them,  should  appoint  to  t^eiv^  the  same ;  and, 
upon  default  of  paynient,  the  same  should  be  levied 
and  received  in  such'  manner  as  the  penalties  and  for- 
feitures %nposed  by  the  said  act  were  thereinafter 
directed  to  be  levied  and  received/' 

The  information,  at  the  relation  of  the  Trustees 
under  the  act,  prayed,  as  against  the  Defendants,  the 
Master,  Warden,  «ind  Commonalty  of  the  Brewers' 
Company,  ^'  an  ftccount  of  rents  and  profits  possessed 
or  received  by  them,  or  by  any  oiher  person  or  persons 
by  their  order,  or  for  their  us^^  t^  relatoi^  offering 
to  accouiXt  for  all  sums  from  time  to  time  paid  to  them 
.  as  such  Trustees  by  the  Defendants. 

It  appeared  by  the  answer  of  thes^  Defendants,  that 
their  predecessors,  the  Master,  &(3ir  of  the  Brewers' 
Company,  entered  into  possession  of  the  devised  pre- 
mises immediately  on  the  death  of  the  Testator^  and 
had  ever  since  continued  in  veceipt  of  the  rents  and 
profits,  which  then  amounted  to  the  sum  of  148/.  IQf. 
per  ann. :  it  was  aho  stated^  that  they  had  at  different 


CoMFAinr. 
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times  pai3  to  Uie  Trustees  of  tlje  roads  divers  sums  of    ,2?^^ 
money  out  of  the  rents  and  profits,  the  particulars  of  ^^  attorney 
which  were  stated  in  their  accounts.  Obnbrai. 

g^  V. 

^  The  Brcwbrs' 

It  appeared  that  it  had  been  usual  for  the  rdators 
and  their  predecessors,  as  Trustees  of  the  Road,  to . 
apply  to  the  Brewers'  Company  whenever  the  roads 
were  in  waat  of  repair,  upon  which  the  latter  always 
advanced  such  sums  as  were  necessary  to  put  them  in 
good  condition.  • . 

By  the  De^lK  made  on  the  hearing  of  this  cause, 
on  the  22d  of  June,  181 1,  it  was  referred  to  the  Master 
to  inquire  at  what  time  the  said  Defendants  were  * 
applied  to  by  or  on  behalf  o(  the  Relators  for  an 
« account  of  the  rents  and  profits  of  the  said  premises, 
and  it  was  ordered'  that  the  Master  shoMd  take  an 
account  of  such  rents  and  profits  received  by  the  De- 
fendants, or  by  any  other  person  or  persons  by  their 
order  or  for  their  use,  from  the  time  at  which  he 
should  find  the  sai4  Defendants  were  so  applied  to.  (o) 

From  this  Decree  the  Relators  now  presented  a 
petition  of  rehearing,  representing  that  the  decree 
was  erroneous,  flismuch  as  it  confined  the  account  to 
be  taken  as  aforesaid,  to  the  time  when  the  Master 
should  find  that  the  Defendants  were  applied  to  on 
behalf  of  the  Relators ;  and  inasmuch  as  it  directed 
an  mquiry  at  wAit  time  such  application  was  made. 

On  the  rehearing,  tt  was  insisted  by  flar^  and  Heald, 
on  the  part  of  the  petitioners,  that  tlie  account  ought 
to  be  taken  from  the  time  of  the  company  having 
entered  into  possession,  in  1611. 

(a)  Reg.  Lib.  A.  1181.  b. 
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1816.  Oil  the  other  hand^  Sir  Sa^nuet  Ramilfy  afid  Shad- 

v^y-w/     yjcii  (of  the  Defendants,  argued  that  it  should  be  taken 
The  Attoruby  ,'  ,  ••:,•  •. 

Genbral      by  analogy  to  the  statute  of  Litnitatio^  Tot  ^ut  ye^is 

The  Brewbrs*  o^^y  before  the  filing  of  the  Bill ;  (a)  uisistiugy  how- 
CoMPAMY.     gyg,,^  ^jjjji;^  nj  j^U  events,  the  Trustees  ^otild  not  be 
entitled  to  any  account  previous  to  the  passing  of  the 
act  from  which  their  title  was  derived. 

The  Master  of  the  Rolls 

Said,  that  it  was  a  point  which  had  never  yet  been 
decided,  from  what  period  a  corporate'  body  should  be 
obliged  to  account  in  matters  of  trust ;  but  that  the 
original  decree  was  clearly  wrong,  as  no  Trustee  can 
be  held  competent  to  say  he  will  account  only  from 
the  time  ^  which  a  demand  is  made ;  and  that  to  give 
tlie  account  only  for  six  years,  would  be  to  create  an 
analogy  between  a  trust  account  and  a  common  ac- 
count. That  in  the  present  case,  previoiis  to  the 
passing  of  the  acts,  the  Company  were  bound  to  apply 
the  rents  and  profits  of  the  estates  without  beijig  called 
upon  to  do  so,  and  the  Attorney  General  might  at  any 
time  have  sued  them  for  that  purpose ;  but,  when  the 
act  was  passed,  it  was  not  meant  to  have  a  retrospective 
operation.  The  Trustees  under  that  act  could  not 
say  they  had  a  right  to  the  accumulated  fimd,  from  any 
antecedent  period ;  and  iheAttomeif  General^  suing  at 
the  relation  of  those  Trustees,  could  have  only  such 
an  account  as  the  Trustees  would  themselves  be 
entitled  to. 

The  account  of  the  rents  and  profits  was  therefore 
directed  to  be  taken  ^'  from  the  usual  day  of  payment 

(a)  «  Eq.   Ab.  pi.   21.  n.       Wych  v.  E.  L  Ompany.  3  P. 
Bridgm.  Duke's  Ch.  Us.  685.      Wms.  309. 
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of  such  rented  nect  aftel^p^c^ipg  tbe  «ct  ttf  19  Qeo.  III.       ^^- 

to  this  ««».."  (a)  „.e1[^KHX 


(a)  Regi  Lib.  A.  ifiB^.  b.  i^e  Bsswiia' 

Company. 


TAGGART  v.  HEWLETT,  (a)  A«^.  3. 

A  N  injunction  had  been  obtained,  before  answer.     Letters  set 
•^^  to  stay  proceedings  at  law  upon  a  promissory  note  f^^^h  by  the 
given  by  the  Plaintiff  to  the  Defendant's  Testator.  ^^"'.""^  "^' 
On  the  comuig  in  of  the  answer,  the  Defendant^   '        ^ 
obtained  the  usual  order  msi,  and  the  Pl^tiff  now  allowed  to  be 
shewed  cause  on  the  merits  against  dissolving  the  verified  by 
iDJimction,  relying  for  cause  principally  on  certain  Affidavit  in 
letters  set  forth  in  the  Bill,  and  therein  stated  to  havo  support  of  an 
been  wgften  by  the  Testator  to  the  Plamtiff,  which  "'J'"^'*'*"' 
letters  were  neither  admitted  nor  denied  by  the  answer, 
tibe  Defendant  alleging  that  he  knew  nothing  about 
them,  and  which  the  Plaintiff  now  claimed  the  liberty 
of  verifying  by  aflSdavit,  and  reading  in  support  of  th^ 
injunction. 

Sir  Samuel  Bomitfy  and  Simpkimon  In  support  of 
the  injunction. 

HeaU  and  Spence,  for  the  Defendant 

The  Lord  Chanceljlor 

Said  that,  according  to  the  old  practice,  tfaeif  laintiff 

(a)  Ex  Relatione. 
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might  have  left  these  letters  with  his  clerk  in  Coart, 
and  have  called  on  the  Defendant  by  his  Bill  to 
inspect  them  before  he  put  in  his  answer^  and  then  to 
say  whether  they  were  of  the  Testator's  handwritiiig 

m 

or  not;  but^  that  the  modem  practice  wy  to  allow 
documents  of  this  sort  to  be  verified. 


The  Injunction  was  accordingly  continuedy  upon 
the  Plaintiff  ferifying  these  letters  by  his  affidavit,  and 
upon  his  paying  into  Court  the  amount  of  the  note, 
and  of  the  costs  of  tlie  action ;  which  was  ordered 
under  the  particular  circumstances  t>f  tlie  case. 


[In  the  argument  in  IFhcdley  v.  fFhalley,  (a)  the 
counsel  for  the  Plaintiffs  cited  a  case  of  Oliver  v. 
Daniel,  at  the  Rolls,  May  16,  1814,  of  which  the  fol- 
lowing note  has  been  communicated  to  the' Reporter 
since  the  pi'incipal  case  was  printed  eff^ 


Rolls.  <<  By  indenture  dated  the  8th  of  March,  1782,  the 

Jlffllfl6,1814.  jjg^  fVUliam  Barker  Daniel,  in  consideration  of  910/. 
granted  to  captain  fFUliam  Johnstone  an  annuity  of 
130/.  for  the  life  of  Daniel,  secured  upon  his  life 
interest  in  a  sum  of  4550/.  3$.  lOd.^  South  Sea 
annuities,  the  annual  dividends  whereof  amounted  to 
136/.  10*. 

'^  This  grant,  for  w^nt  of  being  duly  memoriaIi2ed, 
was   void  under  the   annuity  apt.      Neither  party, 


(a)  Ante,  p.  436.    See  p.  443. 
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however^  suspected  the  invalidity  of  the  inairunent^ 
and  by  deed-poll  indorsed  on  the  former  deed^  and 
bearing  date  the  10th  of  F^.  1787»  reciting  that  Daniel 
had  been  offered  an  advanced  price  for  the  annuity, 
to  the  aij^unt  of  11501.  and  had  thereupon  applied  to 
Johnstone  to  redeem  the  same,  but  that  Johnstone 
being  derirous  of  continuing  the  proprietor  of  the 
annuity  at  such  advanced  price,  had  agreed  to  make 
up  to  Daniel  the  difference,  ^  and  had  also  offered  to 
give  to  Daniel  the  sum  of  55/.  5«.  as  and  for  the  pur- 
chase of  the  additional  dividends  of  6/.  10^.  upon  the 
said  South  Sea  annuities,  so  that  he  the  said  Johnstone 
might  be  entitled  to  have  and  receive  the  whole  divi- 
dends and  interest,  and  the  annual  proceeds  thereof, 
durii^he  life  of  Daniel,'  it  was  witnessed  that  in  con- 
sideration of  the  9I0I.  before  advanced,  and  of  245/.  5^., 
and  55/.  5#.  making  altogether  1205/.  so  a^eed  to  be 
given  by  Johnstone^  '  for  the  purchase  of  the  whole  of 
the  dividends,  interest  and  annual  proceeds  of  the  said 
South  Sea  annuities  during  the  life,'  &c.;  Daniel  bar- 
gained, sold,  and  released  to  Johnstone,  his  Executors, 
&c.,  all  the  d|jf  idends  and  interest  of  the  said  South  Sea 
annuities,  and  every  part  thereof,  &c.  and  all  i^ight, 
title,  &c.  both  at  law  and  in  equity,  of  him  the  said 
Daniel  in  and  to  the  same;  to  have,  and  to  hold,  &c. 
for  his  the  said  Johnstone's  own  use  aind  benefit. 

'^  The  Bill,  filed  by  assignees  of  Johnstone,  prayed 
that  the  Plaintiffs  might  be  decreed  to  be  absolutely 
entitled  to  the  dividends,  &c.  of  the  said  South  Sea 
annuities  during  the  life  of  ^me/.  The  Defendant, 
on  the  contrary,  alleged  that  the  deed-poll  was  not  to 
be  conridered  as  being  an  absolute  sale  or  assignment 
of  his  interest  therein,  but  as  being  only  a  continuation 
of  the  original  annuity  of  1301.  with  a  fiirther  annuity 
of  6^.  lOf.  during  the  life  of  the  Defendant. 
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^^  it  was  admitted  on  both  sides,  that  Ae  deed-poll 
alone  was  to  be  looked  to  as  containing  the  agreement 
between  the  parties ;  and  iae  the  Plaiatiff  it  was  cod- 
tended  that  tiie  instrument  itself  bemg  equivocal^  the 
recital  must  be  explained  by  the  opeiathre  pyrt. 

''But  the  Court  held  gb  the  contrary,  that  the 
recital  must  be  taken  to  controul  the  operative  part  of 
the  instrument ;  that  as  fiur^  therdbn^  as  rebted  to 
the  original  annuity,  it  was  void  for  the  defect  above 
mentioned,  but  was  good  as  an  absolute  sale  ef  the 
ad^tional  dividends  for  the  sum  otBbL  bs. 

''  The  Bill  was  dismissed^  but  without  costs/' 

Hart  and  fTak^ld,  for  the  Plaintifis. 

Sir  Samuel  Eomilly  and  Barber ,  for  the  Defendant. 
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WALKER  V.  WALKER. 
Before  the  High  Ckmrt  of  Delegates. 


('  SIR  Nash  GROSE,  J.  k.  B. 

SIR  GILES  Rooip:,  J.  c.  p. 

WM.  BATnNE,LL.I>. 

MAURICE  SWABEY,  LL.  D. 

JOHN  HEATH,  Esq.  J.  C.  P. 

JOHN  FISHER,  LL.D. 

JAS.  HEN.  ARNOLD,  LL.  D. 
VCHAS.0OOtE,LL.  D. 


Ju4s«sDdeg»teB.^ 


WM.  WALKER,  Esq.  and  HAR- 
RIET MARY  WALKER» 
Spiustet       ...  Appellants. 

SAM.    WALKER    a«d    MARY 

WALKER   -       -       -  Re8pondent8.(a)    Feb.  i4r-i9, 

rilHE  case  afoee   on  the  supposed  Will  «f  Jm   whereaTes- 

-■•   maker,  dated  the  8th  of  .8^.  1769,  by  which  **""  """J'her 

she  had  devised  to  the  Appdlants  both  real  and  per.  ^'"'  <>»P«'i»g 

_  of  veal  and  per- 

soDBl  estate,  and  appointed  tbem  Executors.  ^^^  p^p^^^- 

*  and  signed  and 

(«)This  case  ia  refaired  to       of  Vendors  and  Purchaser^*'  sealed  it;  and 
by  Mr.  Sugden^  in  bis  "Law       p.  77. n.  a  clause  of  at- 

testation in  the 
common  form  was  subjoined,  but  to  which  there  iftas  no  subscription 
of  witnesses;  and  where  the  Will  was  found  at  her  death,  wrapped  in 
anttntdope,  <m  which  was  wnttoi,  '<  f  signed  afid  saaled  my  Will  to 
have  it  ready  m  be  wiftttsaad  the  fint  iypwUiMty  I  could  get  proper 
ptradnSb'*  kafid  that  the  ihstrumeot  «ppaanng  to  be  incomplete  (some- 
thing moie  haTii^  bsen  intended)  was  not  a  good  Will  as  to  the  jier- 
sonol  property.  But  Parol  Evidence  admitted  as  to  the  circumstances 
of  the  papers^  and  as  to  the  TestatrizS  intemion. 
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Walker         The  Testatrix  di«d  14th  of  Oct.  1801.  At  her  death, 
Walm.     ^^  ^^  ^^^  ^^y  i^el&tioi^  nearer  than  second  cousins, 

m  which  degree  it  was  alleged  that  the  Respondents 

stood. 

After  her  deaths  there  were  found  in  her  house, 
besides  the  said. supposed  Will^  four  other  papers: 
one  was  Testamentary^  dated  8th  of  Sept.  XTTIj  and 
was  nearly  similar  to  the  one  in  questiw ;  the  three 
other  papers  were  directions  concerning  her  funeral, 
and  other  matters,  and  one  was  an.  enumeration  of 
treasure,  which  to  a  large  amount  was  also  found  in 
the  house.  In  the  same  paper  there  was  a  reference : 
'*  in  the  upper  drawer  of  my  bureau  will  be  found  my 
Will ;''  and  in  another  of  the  papers  there  was  inserted 
a  note,  ^^  that  none  of  her  cloaths,  nor  any  thing,  was  to 
be  given  to  her  late  servant,  John  fValker*s  daughter- 
in-law,  nor  any  of  his  family.''  The  respondents  were 
brother  and  sister  of  this  John  Walker.  All  the  papers 
were  entirely  in  her  own  handwriting. 


The  state  of  the  two  testamentdrif  papers,  (as  to  their 
execution,)  was  this : — ^As  to  that  of  1777,  (which  is 
only  material  as  having  been  introduced  in  argument,) 
it  had  had  a  signature  and  seal,  and  a  clause  of  attesta- 
tion, but  was  not  subscribed  by  any  witness ;  the  seal 
had  been  cut  off,  anArom  the  state  of  the  bottom  of 
the  paper  it  was  doubtful  whether  some  part  had  not 
been  torn  off*.  The  testamentary  paper  in  question, 
(dated  in  1789,)  was  also  signed  and  sealed ;  and  bad 
this  clause  of  attestation  "  signed,  published,  and  de- 
clared, by  me  the  said  Testator,  (o  be  my  last  Will  in 
the  presence  of  lu  who  attested  the  same  in  the  pre- 
sence of  each  other."  But  to  this  also  there  was  no 
subscribing  witness.  It  was  found  rolled  up  in  a  piece 
of  coarse  paper,  on  which  the  deceased  had  written, 


CASES  IN  CHANCERY. 


505 


**  I  sealed  and  signed  my  Will  to  have  it  ready  to  be 
witnessed  the  nrst  opportunity  I  could  get  proper 
persons  for  it/' — The  Will  contained  the  usual  clause 
revoking  all  former  Wills. 


Walk&b 

V. 


After  the  death  of  the  deceased,  a  caveat  was  entered 
in  the  Prerogative  Court  against  the  Will  of  1780-: 
and  after  a  decree  in  that  Court  against  the  Will,  the 
case  came  by  appeal  before  the  Court  of  Delegates ; 
and  having  been  regularly  assigned,  it  came  on  for 
information  and  sentence  before  the  whole  Commia^on 
on  the  I2th  of  Juhf^  1803 ;  when  the  Delegates  pro- 
nounced for  the  appeal  as  a  grievance,  and  to  admit 
the  whole  of  the  allegation  and  exhibits,  and  to  retain 
the  principal  cause. 

The  scripts  produced  were  the  supposed  Will,  and 
the  other  papers  found  in  the  house  after  Mrs.  W^% 
death. — ^The  eidiibits  consisted  of  letters,  which  had 
been  written  by  the  deceased  to  the  Executors,  tend- 
ing to  shew  her  great  partiality  for  them;  and  the 
envel^^e  in  which  the  Will  li^as  found. — ^The  material 
allegations,  besides  the  fiicts  before  stated,  and  other 
consequent  positions,  were  (on  the  part  of  the  Ap- 
pellants,) the  great  love  and  regard  which  the  deceased 
had  always  borne  them,  although  her  parsimonious 
disposition  and  recluse  habits^of  life  prevented  her 
diewing  it  in  any  liberal  way ;  that  the  Testatrix  had 
in  her  possession  the  Will  of  her  late  uncle  (APV/iom 
^oZfcer,)  which  was  circumstanced,  as  to  the  attesta- 
tion, just  as  her  own  appeared  to  be ;  that,  from  her 
manner  of  life,  she  never  had  an  opportunity  of  pro- 
cnring  witnesses  to  her  Will ;  her  fiiequent  declara- 
tions, especiaUy  to  Susoama  Fryy  her  servant,  that 
"  she  had  made  her  Will,  in  her  own  handwriting, 
but  that  no  person  knew  the  contents  of  it,  but  Aat 
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Waucbr.     '^^^  Bftfipo— tente,  oa  the  other  iiwd^  nepciM  dk 

aMBgmtkmsi  as  to  theafleotion  of  tb«  -deoetsed  lor  Ifae 

Appellants^  by  contrary  evidence,  tbfil  ft||i9  principM 

object  of  her  affection  was  her  cousm,  John  Walker^ 

dece«(9^4»  Oi^  hro&pr  of  Uie  respondw^} ;  ^i^  also 

altered  thai  ^h^  hp4  h  her  fross^on  <wi[y  a  rough 

draft  9f  ^  WiU  ftf  b^  Jate  Uf|?le,  I^i^m  VSrfjwr, 

raod  tb»t  il  c^uVl  upt  h^  said  s^e  9ppi«d  j^'oip  t^t,  a$ 

there  were  iJa^  in  ^€9*  ptossesoon  ^ree  other  ^j^fts^ 

a  WUl,  or  WilH  p(^e  BoiA  WiUim  frqilfer,99fA^ 

4rwo  probata  of  Wilt%  one  of  aw^lMT  ff^i/Gam  ffVkerj 

m  ancfistwr  ofli^m,  md  (be4>th^  of  ^  /E^th^rj  J<>^ 

Walker,  the  foi99Mr  of  wbifb,  fwrp9ribv  ^  4iw^  ^ 

personal  property  onfyy  was  attested  hyi;wo  wUaesses^ 

and.  the  latter  purported  tQ  dispose  of  real  andpersmd 

psoperty,  and  had  ihree  wiU»es6e8.^[The  6m  was 

Bfttrwanis  stated  Ho  be  ithart  this  last  jaoentiimed  Will 

had  oji/y  one  wdtneas.]    That  ithe  .iacewed  did4iat  Jive 

•ao  sec^hisely  as  was  aUegad  fay  the  AppeHaBte;  and 

that  abe  jcouU  not  ham  jihought  Ae  WB  mtfumUon  a 

good  one,  as  ^e  .antemakkfid  »n  opinion  4hMt  wteieflBes 

were  MceBBeay  to  aU  Witts,  whkh  »as  ictvadenced 

(fifikong  other  /eronmataiices)  hy  a  coBV^rsalMi  stated 

:to  hare  taken  pkee  a  4iart  laine  aftar  i^e  (defUdi  <^ 

GMsin,  John  fKaUoer^  vwlien  A&  told^  -mdcm  Ihat 

4he  WSU  of  jthe  said  .bAit  Wetker  was  wtt^oodlo 

•pass  vaad  estate,  as  iCwm  necessary  there  should  lie 

4iMrec  s^^  tnesscB  to  a  Will  to  .pass  knd,  and  two  to  f  adf 

person!  propei«y« 

There  wsejne.sixwitee^^Qs  ^cfffiiMd  on  Ihejipt  pf 
4heAippeUaDta»  rand  t9fQQty-&ye  on  jibe  iwt  of  4b^ 
Bespondeato. 

iOn  ibe  14tfi  of  J?(Pi&.  1«0&,  tbe  oawe  cawe  av  .«r 
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ftifwnenA;  irhm  kjras  contttoded,  oa  the  part  of  th^ 
Apppllitr>  tfist  the  WiU  was  good  to  pass,  the  per- 
sonal property;  and  on  the  part  of  the  BeapondeBls, 
that  it  was  aohrttotiHlly  incampletcv  and  not  mfficieiit 
to  passeilber  real  or  pefaonal  estate. 

Mr.  BomUfyy  Be  lawrencey  and  Dr.  Rtdnmon^  fir 
the  Appdianta. 

The.greatjqueBtkn1.is9  Whether  an  uistmment  having 
all  iatnoB  necessary  far- rendering  i^  a  valid  WiU  of 
personal  eslalej  and  havii^  something  more^  applicable 
oafyte  real  estate,  i^  inasmnchas  it  purports  to.affeot 
real  and  penonat  estate,  to  be  considered  .asimperfiBot 
with  respect  to  the  personal^  because  it  is  not  complete 
aslolliereal. 

The  WiU  in  queation  is  in  itself  a  complete  dispom- 
tion;  it  has  alsoTeceived  aU  the  saactions,  which  aeae 
required  to  give  it  .effect.  No  difficulty  can  arise  on 
the  gnrand'of  its  giidng  lihe  peraonalto  one  party,  to 
bateaeethe.giftof.the  real  to  another^  shewing  one  in^ 
teaJaento pass holh, ^or neiAer.  On <the contrary,  both 
pnipertkaanic  gtoen  to  the  Appellants.  There  is  proof 
of  the!raalBtsiiifB  capacity,  and  of  her  testamentarir 
otentfans^  wMcbl8  4trengAeiied'by4he>eiroum6t8iiee 
that  the  Appellants  are  not  neiuner  4tf  Idn  to  hvthan 
the  Respondents. 

The  cases  4m  the  sntiject^mve  fluetnaited  for  near  a 
oeataiy.;  atiiirBt,  it  was  eonsidpmi  that  the  TiHidlty  or 
invalidity  tf  Wilb,  ctrcumatanc^  as'the  present,  'was 
matter  of  evidence.  ^^Hie  case  of  CobbolA  v.  Sims  (a) 
decidcd.poriti^iely  in  iavenr  of»swthaW4n,  as.adis- 


607 


Walkie 
Walksb. 


(a)  i  Vez.  p.  900,  in  noiU, 
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W******  position  of  personalty,  which  reduced  it  ta  a  mere 
Walkbh.  question  of  &ct.  The  cases,  and  doctrine,  since  that 
time,  have  brought  it  back  to  a  question  of  evidence. 
In  all  cases  of  imperfect  Wills,  evidence  is  now  re- 
quired. Matthews  v.  fFamer  (a).  But  where  there 
is  only  a  presumption  that  something  more  is  intended 
to  be  done,  much  less  evidence  is  required  than  hi  the 
case  of  a  positive  imperfection,  as,  for  instance^  a  Will 
ending  in  the  middle  of  a  sentence.  The  want  of 
Executors,  or  of  a  residuary  bequest;  the  circnmstanoe 
that  only  legacies  are  given;  a  deficiency  of  signature ; 
are  instances  of  presumptions  of  fiirther  intention;  but 
the  case  of  the  present  Will  requires  much  less  evi- 
dence than  any  of  these. 

But  if  it  be  necessary  to  resort  t6  external  evidence, 
the  strongest  is,  where  it  appears  tlHt  the  instrument 
was  designed  by  the  party  as  a  testamentary  disposition; 
where  the  persons  who  are  the  objects  of  bounty  are 
ascertained  and  acknoi^Iedged  for  many  years;  where 
the  imperfect  instrument  is  under  the  party's  own 
hand,  and  is  in  his  custody  at  his  death;  and  still 
more  where  it  has  been  expressly  recognized,  espedally 
in  writings  under  the  Testator's  hand  found  among 
papers  of  value.  The  habits  of  life  too  of  die  deceased 
may  be  adpaitted  as  some  evidence.  Where  all  Aese 
unite,  no  doubt  can  remain. 

• 

1.  As  to  the  intention  of  the  deceased  in  the  presw 
case  to  die  testate.  The  papers  found  are  not  like 
common  testamentary  papers.  They  are  inthemsdves 
complete.  Her  anxiety  about  her  body,  which  appears 
in  that  paper,  by  which  she  gifts  directions  about  her 
tomb,  and  in  the  testamentary  papers  themselves,  is  a 

(a)  4  Ve2.  p.  18«. 
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strong  gnmnd  of  intention.  It  is  in  evidence^  that  she 
said  no  one  ought  to  die  intestate;  one  witness  de- 
poses that  die  said  she  should  malce  her  Will  in  her 
own  handy  and  keep  it  in  her  own  possession^  and  that 
many  persons  would  be  disappointed  at  her  death. 
Bat  she  not  only  intended  to  die  testate^  but  intended 
Ae  paper  in  question  as  her  Will^  which  is  strongly 
manifested  by  the  paper  itseli^  so  far  at  least  as  con- 
cerns her  personal  estate;  forif  her  idea  of  signing 
and  sealing  a  Will  wais,  not  that  it  would  give  it  any 
efieet,  but  that  it  was  a  mere  form^  it  must  be  allowed 
that  she  would  ho^e  thought  no  better  of  attestation^ 
and  then  she  would  hare  done  both  at  the  same  time. 
It  lis  also  a  material  rfact  that  the  law  was^  at  the  time 
she  made  this  Willj  in  fiiirouf  of  the  partial  vali(Uty  of 
such  an  instrumdll. 


Walkbb 

V. 

Walkbb. 


2.  As  to  the  affection  of  the  deceased  £>r  the  Ap« 
pellants ;  and  fii^t,  her  testamentaiy  affecticm.  This 
is  most  evident  from  the  several  papers  produced  from 
the  year  1777»  tlie  date  of  the  first  Will^  upto  whhin 
two  years  of  her  death ;  for  the  paper  in  whidi  she 
directs  that  none  of  her  clothes  should  be  given  to  the 
daughters«in4aw/or  femily  of  John  Walker,  is  strong 
to  shew  a  contktmnee  ef  her  affection,  and  must  have 
been  written  since  John' 9  deaths  which  was  not  more 
Aan  two  years  before  her  own.  Besides^  all  these 
rt^rs  were  evidently  intended  for  her  Executors. 


3t  This  Will  is  admitted  to  be  written  throughout 
ia  the  Testatrix's  own  hand ;  it  was  found  after  her 
deaUi  in  her  bureau  amongst  other  papers  of  value* 
But  it  was  not  laid  by  and  forgotten;  but  was  ex* 
pressly  and  repeatedly  recognized  by  her^  and  referred 
to  as  her  Will.  Ita  one  of  the  papers  produced  she  re- 
fers to  the  veiy  drawer  where  this  was  founds  and  calla 
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WALntt  H  ^'  her  Watf"  tappoie  thit  pBftr  tmil^mt  w  ite 
^Hi  Will  insteail  oi  the  eiivelo(ie.  It  omsl  hvra^beoidaci- 
^™*  av«.  Sh6  fi^qaently  ttid  Ae  bii  nad^  hif  WiHf 
tfnrifr  h  would  bt  femd  godd  ttThor d«d^  asidNi 
iittn/pcrA>iitifMldbedi«ipyaidtedr  BiiNii»«Ibfel 
tb«t  A^  coul^BOtby  iMb  ttyronioHB  iBfcr  totM 
pUpcr  hi  ^uflBdmii  UceMis^  ilie  th^o^tihH  •Willti 
diqiow  erf  fteiwnd  pro|ierl7  teqiiirodl  tv#  wkiWiMij 
m  much  »  One  of  reil  eitsMi  did  thoe^  haifiaf 
Mprtfsaty  80  dcdaftd  bi  the  iwi>viinwU»ii>wWi  iAi 
H^oIMr'i  Widow  respsdliiig  his  Wift  Bui  ii  tial 
Witt  dispoiM  of  reii  property  mijft^  it  wa»M*  fteei^ 
sftT]!^  that  ihe  tboiiM  have  tepwmid  bet  ofhiirttUt 
WiUs  tf  perBoiial  property  oid/;  beside^  tbetfe  kf 
moterittt  Tikrietton  ia  thedepA^ 
One  says  her  expression  was  that  i 
do  for  personalty;  another  tliat  two  witnessea  would  not 
do  for  b»d||  thMgb  itWMld  iir  personal  p»6lpeny. 
At  another  thne,  bekg  told  that  JWb#  ITalkm  had 
sigriedbbi  Wm^shesaU  there  were  lio^  wtftiesm  wfr 
fident.  It  might  therefore  be  aa  welt  faiilBWWl.lbiUbi 
thoulffait  three  witnesses  neeesNHy  utailcaae%«itliil 
she  thought  two  necessary  felrpmaoaleslatetf  Bat^iK 
is  admittedtbalsbebiiewtbediatiwtlett:  irtM^Aere- 
bre,  she  recc^^nhced  her  WiB  as  bAy  gmi^ikem^ 
hove  ment  g^»od  for  the  ^qMilof  hea  p^vsensirir. 
It  is  trae^  bi  one  instaaee  she  coofkd  tbia  deetamiMi 
with  one  respecting  hefliadii  whwashawarloid*»t 
her  Will  had  been  proved  bad,  and  that  tTdBam 
Wkllmr  #ouid  bvre  her  baril^  sba  HfpHed^^arno 
€M's  WOI  could  be  prove*  lUl  tbep-i»i»e4w»sad 
MfelFiiAmJFatterwoaid-Ml  bav^  her  bndsi  e* 
apauawsays^  '^aor  auf  Odag  tfiar Ibanie  #si^4iorao 
•msr  behMspng;  tor  hias^f  1^  «be*  «»  sly  ¥iKaa 
ffUMtrwwef  die  hall broedf  her d^MMai aaae 
br  labea  mmmiku  ftakfia^nonll'b*  «t 


dsdcd  hjf  law  J. but  if  taken  otherwise^-it-  is  deti-'     WalkHT 
siTc  lA.fiimQrxof  herWiH.     How  catt  ber  ideas  as^   Walkbb, 
to  Jaiuhd&ct  this  Will  as  a  tlisposition  0S  p^scmd  pro- 
perty ?  Eren  if  she  had  esqpressly  declared^it  was^good* 
for  both  estates^  the  declaration  could  not  be  taken  that 
she  meant  it  to  op€nW  agfahistthdld^^  a&d  must  there- 
fore be  referred  to  the  personalty  only.    The  identity 
oftIll(f]>i^]f  caanbti'be  doubted;  no  objection^  there- 
fore, can  arise  but  from  technical  difficiirties.    Wills' 
as  to  their  identity  have  been  easily  established,  as 
i#^*l«ef  case'  oh^^tfr.  MurdSi's  Wlil;  wh^e*  itr'Was 
aAi&itted1y6^tKe'ieVidenbe  of  Its  havhig  beenwfafl  bVei^^ 
tohissMir: 

A^A^^'Hittrferiitf  cfttmniiismce^i^^  thkt  iittfikt)ii{ier 
dH!^^i*«Hed  a'daitse  revoking  an  formtr  \^W.' 
I>fly«l^'it li^Iear'sMft'had  never  made  any  fiirtner  Willi 
1^biit^of^f77>  and  thktfs  circumstanced  exltctlj^  a^' 
tK^lhfilititidtidn;  by  revokhig  thi9,  shb  musthave 
tliittiglitlt^li  vaHd  instrument,  and  if  so,  she*  must  hdve' 
tfiH^  Okfe'pttperloraTSd  so  too. 

X 

i  THe  niode  of  iife'of  the  deceased  is  sufficient  to 
account  for  the  deficiency  of  the  Will  in  question. 
She  was  in  the  habit  of  procrastinating  every  thing 
(notwithstandiiig her  declarations  t6  the  contrary); 
sbe  never  went  bui^'  nbr  had,  at  a  time,  three  pei^ns 
T«th' her,' except  her  servants,  and  the  ResiJondents, 
and  some  bth^r  persons,  all  of  whom  were  her  Inferiors; 
afidlbesi^-it  is  evident  she  would  not  choose  to  be' 
witness^^  heir  Will)  which'  is  much  strengthened  by . 
bernienUoning  in  the  envelope,  '*  proper  witnesses." 

There  ifey  therefore,  diundant  evidence  to  support 
this  paper  as  a  Will  of  personal  proptftyf  odd'  ther 

2L;i 
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Walisb     defect  being  only  applicable  to  real  estate,  it  must,  on 
Walkeb«   *®  principle  of  '*  reddendo  singula  smgtduj*  be  referred 
to  such  property,  and  the  Will  declared  a  good  disposi- 
tion of  the  Testatrix's  personalty. 


Fth.  16— >19«       Mk*.  Plumer,  Dr.  Jdams,  and  another  Civilian,  for 
the  Respondents. 

The  Onus  Probandi  h  on  the  Appellants;  f<H*,the 
Respondents  are  the  next  of  kin  to  the  deceased,  aod 
as  such  undoubtedly  entitled.  If  the  Will  fiuls. 

.  Two  grounds  have  been  taken  for  the  establishment 
of  the  Will :  first,  That  it  is  in  itself  good,  and  that 
the  subject  of  it  being  mixed  accounts  for  the  imper- 
fection appearing  on  the  face  of  it.  Secondly,  That  if 
this  is  not  sufficient,  the  external  evidence  adduced 
will  support  it.  The  Appellants  have  relied  princi- 
pally on  the  first  ground,  contending  that  the  law  in- 
clines to  give  such  an  instrument  validity,  on  the  maxim 
of  ^reddendo .  singula  singulis,''  and  the  authority  of 
Cobbold  V  JBaas. .  If  this  be .  so, .  every  Will  *  may 
receive  an  easy  decision ;  but  this  principle  has  been 
repeatedly  denied,  and  the  contrary  is  the  daily  prac- 
tice, (a)  The  Appellants,  too,  themselves  in  effect 
deny  the  principle  and  authority :  the  case  relied  on  is 
an  insulated  one.  It  is  admitted,  however,  thnt  the  Ia\r 
has  fluctuated :  yet  it  i$  contended  that  the  law  being 
so  understood  at  the  time,  must  have  operated  on  this 
Testatrix.    But  it  is  not  to  be  presumed  that  the  party 

(a)  Griffia  ▼.  Griffm,  de-       Mtmro   v.  CotMi^   before  the 
dded   in  1790.     See  4  Vez.       House  of  lioras,  1  Dow  437. 
Jun.  197  tn  notU,    And  see 
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kneir  tbe  law;'fi>r  instance,  (a)  Mr^JBanm,  Pmviffi  Walxsb 
Will  ba8  been  lately  rejected  under  /circumstances  ^^^^ 
very  amilar  to  those  of  the  case  in  quest^Qn^  which 
shews  that  Wills  are  not  to  be  considered  giPod  pro 
^antoj  as  a  general  rule.  There  are  abundant  cases 
0  shew  that  die  Court  below  feels  it  cannot  get 
rid  of  the  clause  of  attestation.  The  case  of  Painter 
V.  Painter  in  I8Q8j  arose  on  a  Will  of  real  and  fer^ 
md  property  made  by  an  attorney,  but  written  by  the 
Testator  with  his  own  hand;  it  was  signed  and  sealed^ 
bad  a  clause  of  attestation,  but  no  witnesses ;  it  waa 
kept  locked  up  with. other  papers  of  moment ;  and  the 
Testator  had  frequoAtly  declared  he  should  leave  a 
Will,  and  that  he  m^eant  the  same  should  Operate  upon 
his  personal  property.  He  died  suddenly,  and  this 
Will  has  been  pronounced  against.  Another  case  is 
5/oIce«  v.  Perry ^  decided  in  1799 ;  Mary  Collett  made 
a  Will  of  real  and  personal  property,  dated  in  Oct. 
1/96,  all  in  her  own  handwriting,  subscribed  her  name, 
but  did  not  seal  it.  It  had  a  clause  of  attestation,  but 
no  witnesses.  She  died  suddenly  in  MarcA  1799 ;  the 
WUl  was  found  locked. in  a  chest  of  drawers  inclosed 
in  a  piece  of  paper,''on  which  was  written  in  her  own 
hvaiy^^  Mrs.  Ckaiet f  8  Wm,*'  and  on  another  part  of  it 
"  my  Will/'  On  the  evening  previous  to  her  death, 
the  Testatrix  had  asked  her  nephew  as  to  her  power 
of  leaving  two  houses,  and  she  then  ^ aid  she  had  left 
them,  with  some  other  things,  to  the  very  persons  to 
whom  they  were  bequeathed  in  this  Will.  The  Will, 
however,  was  rejected.  'Cases  of. Wills  similarly  cir* 
cumstanced,  disposing  only  of  personal  property,  having 
been  rejected,  are  numerous.    In  Hammond  v.  Ham" 

(n)  The    Reporter   thinks     of  ezaminlDg   the  Precedents 
it  ri^t  to   observe  that  he      quoted, 
bas  not  had  4ie  opportunity] 


AU 


xMimix  cBistsms. 


nyowrf^wpiwiiMwiprrtl  in  ilSOl,  .A^Vffli>  tf  jfoabf  * 
wa&rcgeeted)  be«N3se^of  the  >tlert»tioDL<iiii«|  il«ims 

ctor'8t]^ndwritiDg.    These  mu  no  dblte,  dmlt  4r^«v 

•asatrUuQfidtfrom  tli6;wat€r  nndcB  innlteyaptv  tpMvf ^ 

Sii^n  made  in  >795;  die  Testator  dftdiml/dA.  Aove 

yeao  iba^re,  one  Ta^lor^  an  vatlora^^tlnlt^i 

att^ted ;  but  .being  <yffimded<Mtfi'MMf^f  ^iclftsf  «H^ 
,insrbo8e&vour  that  WSit  wassmade^ »iie  jiMiie'<ll<iaiUr 
oiie.in,<iae6tion.  Oaebadiodkedlt  ilp  I&:«rti^3&iii4fis 
bedohamber  -..about  a  week  beferethetilBd;%l^iMt^dMd 
jrbcttier.af  las  WiU  was  aU  in  His  ^mi^htmi^mmgy  it 
•would  ^be  fgoM  as  to  the  dlspMd  4»f  ^Uft'^MHd^lMo- 
{ttrty,  .wiAout  being  ifigned  or  wHUMasM^  ^ttM  «e 
attoDieyitold  ^im  that  it  wouM  be  igifM,  as  ^  liis 
luop^ty  was  personal.  Another  ease  is,  ^Ifbde  v.^#to(r- 
ivf}^  pronounced  not  long  after  IbeMfet^  «  afote  <iii% 
WiU  beginning,  ''i,  A.B.  do  makeiMs  iij  ^WdU 
in  my  own  handwriting  -/'  a  «eal  was  affixed  <o  it,  but 
U  was  signed  only  on  the  first  ibeet.  TheTestatar  had 
frequently  declared  that  lie  had  made  ^  WiO  k 
&vour  of  the  party  who  was  to  take  Kiider  tMs.  Nat- 
withstanding,  the  instrmnent  has  been  rejetke^,  tbis 
was  B  case  of  personal  property  only, 

[HEATH,  J.~No,  it  was  aWlllbf'bbA  ftal'aiifl 
personal  property;  but  the  personal  beltijf  ^1  iMfeirtbliM 
4n  the  fiiret  sheet,  the  ground  taken  WJls  ihal  tJfell^S- 
ture  on  that  sheet  was  meant  to  apply  t^'itifet«tfe(iife* 
Foperty  only.  The  Court,  however,  ield iSatUc^ 
must  be  taken  altogether,  and  construecl  |l<  a  i^ole]. 

A  WMlniBybe  informal,  yet  coMpfgtt;  drfoMal 
yet  incomplete:  whettJitis  incorirjfldte &  awio^thc 
presumption  is,  as  bus  beeu  shewn,  (ijjamst  its  operafr. 
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hg^fmiUif.  UMi  wenu  Will  of  pMooili^  4dI^  "^^^"^ 
it  would  have  been  clearly  incomplete^  (^  bacauw  Ihe  Walsi^ 
daiue  of  attestation  could  not  have  been  applied  to 

MfMm  fi»*  '^.^  WXH1I4  U  m%  ime  «U  that 
;!*>4ir«S»w||f  ^if  «p^  .vvior  ilmiUitte  iMom- 
^^  T^^n^iSr  J8  plw^;  bemw^it  giyeiAQtiae 
JP^Si»i^!h  itl)^iiSie.pfuiy  ;Uitfwieii.tQ  ad4  iqim- 
ibiM<tP.#S.%iSffWl^  ijCi.aU/QM^,  Idojiijtp  tbe 
^pi^jJSf:^  ^1/'^'  Tl^e  qpicsBtjIonia,  Ai^t^faiB^ieridl 
jf  Jw^ty^S^  ^^  Ji^^  J^vv^es,  >,uA  >^«MMr  #raqr 

filf^Sllt^WJl^    A^Jtotb9dug^q«alof.j|iinrMl4^- 

fcJ!S5l&4»arf^P^ii?*J^^  ^^  <^  *^  ;»«»w  *e 
^^ll^i^g^  to  form,  a^d  js  y^^f^  1^9^  #f 

i$S"9q&^i4%°U^      ,the  more  incqmplil^  it  hfustmefi* 

.A4*88P/8aiP.«Jfa?f^^^        «eao,ooQ;to  ^.,  irittuMit 

;9wrejjp^,  wg^  be  adipi^^  beq|^\ise  cpwptete  In 
ieeli^  wofi  £n^ed  by  the  party,  and  becaiue  it  per* 
iMdyj^wg^iipiteDftiqn;  but ^.tibe same ji^per has 
alsoa^^|p»e;Qi'ea^|gfia^ture9  but »  not  i^ed,  tUougbit 
Js  mo^fo^al,  yet  it  is  incompA^^  and  will  be  re- 
jected, because  ft  manifests  an  intention  tp  do  some- 
thing  more  than  is  done  to  it,  So  also  a  paper  '*  giving 
jg^jfiPO  to4^JB*  and"  (stopping  there)  is  bad :  if  the 
Testatoi;  j[>egins  ^  tUs  is  my  last  Will/'  and  makes  a 
correct  disposition,  and  s^ys  no  more,  the  Will  is  good ; 
b^t  ^,at  the  end  be  adds,  ^^  In  witoess  whereof,  I  have 
hereunto  set  my  band,*'  and  omits  to  set  his  hand,  it  Is 
1)iai  incompletes  This  is  the  constant  practice;  and 
thendGi^re  CobboU  r.  Bmtu  must  have  been  decided  on 
a  "wrong  grounds  ,^e  mind  of  the  party,  therefore. 


M  OriJIm  ?.  Or^,  4  Vez.  Jun.  197  in 


no/is. 
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at  the  time  of  making  the  instruin^nt,.  »  Ae  0rwt 
comderation. 


TheTe^trix^  in  the  present  case,  certainly  intended, 

when  she  sat  down  to  write  this  WUI,  to  die  testate ; 

not,  as  the  Appellants  have  endeavoured  to  shew,  as 

to  one  part  of  her  property  only,'  and  intestate  as  to 

the  rest,  but  testate  as  to  the  whole.    For,4e  bulk 

of  her  Will  relates  to  her  lands,  the  very  property  as 

to  which  it  is  contended  she  did  not  mean  to  die  testate. 

This  shews,  her  intention  was  universal,  alUiough  the 

dis|)osition  is  mixed.    The  signature,  and  thectausc 

of  atlestatibn,  are  evidently  written  by  the  same  hand, 

and  at  the  same  time,  as  the  rest  of  the  Win.   Tliis, 

'^erefore,  cannot  be  in  itself  a  complete  instnmient; 

for  it  is  allowed  tiiat  the  dec^a^sed  knew  that  three 

witnesses  were  necessary  to  pass  fend.    It  is  clear  she 

intended  to  uo  something  more  before  she  published 

the  Will  I  if  she  postponed  doing  this,  from  whaterc? 

cause,  Vc  is  sufficient  to  shew  that  her  intention  was 

not  complete.     We  need  not  'shew  an  abandonment 

of  her  intention ;  for,  excepting  the  case  where  the 

act  .of  God  prevents  the  completion,  the  reason  is 

iflUBateriaU 

lu  allfonner  cases  the  envelope  in  which  the  Will 
lias  been  found  ha^  operated  in  its  fiivonr ;  the  super- 
scription has  been  in  terms,  "the  Will  of  A.  B."  or 
"  my  Will,"  or  some  such  decisive  expression :  but 
here  the  words  of  the  envelope  go  strongly  to  support 
the  inference,  that  the  Testatrix  had  not  completed 
her  intention  with  respect  to  the  paper.  Now,  it  is 
said,  her  intention  in. signing  and  seidingthis  Wiil> 
was  to  make  it  operative  as  to  her  personal,  estate^ 
knowing  the  then  state  of  the  law  in  thi^.  respect,  and 
relying  on  Cobbold  v.  Baas.  But^  ^xen  if  it  were  9Xij 
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thing  thKt  she  knew  bow  the  law  stood,  how  can  itbd 
supposed  tbat^  circumstanced  as  she  was,  she  could  be 
acquainted  with  this  almost  obscure  case?  It  is  true, 
without  thk  knowledge,  she  might  have  intended  to 
dispose  ci  her  personal  estate  at  all  events ;  but  then 
she  would  most  probably  have  had  two  Wills  for  the 
two  species  of  property  j  and  it  is  hardly  possible 
that,  without  considering  this  law,  she  could  have 
thought  an  instrument  she  had  not  published,  to 
which  she  had  not  given  the  name  of  her  last  Will, 
as  to  which  she  reserved  the  power  to  alter,  to  add,  to 
retract,  was  capable  ojf  operating  as  a  testamentary 
disposition  of  her  personal  property.  Another  reason 
has  been -adduced  for  her  having  postponed  the  attes- 
tation ;  namely,  a  habit  of  procrastination ;  but  it  is  in 
evidence  that  she  frequently  said,  ''  no  one  should 
deier  making  his  Will/'  This,  coupled  with  the 
envelope,  is  the  most  complete  reason  that  can  be 
given  for  her  signing  and  sealing  this  instrument ;  it 
was,  that  as  little  might  be  left  as  possible.  Thus^  by 
giving  her  own  reason,  she  effectually  precludes  all 
conjecture. 

The  letters  produced  unquestionably  shew  great 
affection  to  the  Appellants ;  and  it  is  quite  clear  from 
bolii  the  testamentary  papers,  that  in  1 777  and  in  17B9, 
they  were  the  intended  objects  of  her  bounty.  But 
her  mind  may  have  changed  latterly,  and  it  is  in 
evidence  that  it  did  change.  At  any  rate  her  intention 
appears  to  have  been  not  perfectly  settled,  by  her 
having  lived  twelve  years  with  this  instrument  in  her 
possession,  intending  a  future  act  which  she  never 
performed,  even  supposing  that  act  to  have  been 
important  only  with  reference  to  the  real  estate. 
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!»^»i?e?u 


-*  also  endeavoured  to  account  for  the 


WMiKn  ^fi^t  of  this  paper  from  want  of  oppiartuiiily  in  tbe 
'Waluoi.  TestatrtXy  and  from  her  parsimoaiottr  aad  cmIvm 
bablts  of  life ;  but  it  is  not  possible  to  dpncdve  soeh  a 
total  want  of  opportnnity/  exc^t  M  4he  case  of  a 
person  under  confinement ;  and  these  ^fegation^  alio, 
ar!^  repeUed  b;  contrarjr  evidence. 

llhe^^ations  as  to  her  having  declared  ^  that  she 

liad^made  her  Will^  that  it  would  be  found  goody'  and 

suob  like  expressions^  all  appiy^  to  a  suspended  purpose^ 

as  much  as  to  a  fixed  intention^  and  cert^niy  much 

jbetter  than  tp  a  divided  one;    fi>r^  not  one  of  die 

wit;nessQs  says  her  expression  was,  ^  I  have  made  my 

Will^j  Vid  it  if  perfect,**  but  aH  say  ^'  Aat  it  wcuU  U 

f£>un4  to  be  good/'    In  the  conversation  Aat  took 

j4ace  after  John  Walker^s  death,  where  the  immediate 

aul^ect  was  real  e^tate^  her  expression  to  this  effect 

.must  be  construed  to  be  prospective,  it  being  admitted 

that  shq  knew  the  distinction  that  three  witnesses  were 

.necessary  to  pass  land ;  a  formality  which  she  could 

not  forget  was  not  added  to  the  Will  in  question.    If, 

therefore,  she  referred  to  this  Will,  her  expression 

UMi^t  be  understood  to  regard  what  it  would  be  when 

it  had  received  the  additional  forms  which  she  meant 

'  lo  give.    This  one  declaration  is  sufiicient  to  rebut  the 

.aasertiopj  that  she  meajit  t^e  Will,  to  have  a  partial 

..pperafim* 

i  Affotl^l^  reason  il^t  has  l^CQu^giyen  for  the  incom- 

^pl«kioii.o£tbis  paper,  is  this,  tliatj^  having  the  Will  of 

f«Jiec  late  ^nol^,  ,J^iZJwm./f^Ifcer,^in,  her  ppssessw^^ 

^^wbieh  was  lefti^ncQinipletie^  she  followed  itas  a  model. 

Eveu^wpposong :  this^  cpuld   aVfail   apy  thing,  as  it 

appears  she  had  only  the  draft  of  this  Will,  (the  Wills 

pA^fiMfil^^ptgbali^yfi^^^^         ,l^tpd^. having  each 

witnesses,)  yet  it  is  most  likely  in  cop^i^g  s]||^  Wiould 


•ttestaUon  clause  in  tibis  WiU  of  7FtUio*"*Wlftmttti 
thus,  «*  signed,  sealed,  published,  uid  declared  by  the 
«id  ra^Btmxm^"  te.  wibMWM  iMiii  ill  mill  mtUte* 

iniiHlii/'<a». 

iK|f«Ni.  4n<Mt,3 

neMfwiibtbstof 

wbiob  diqiosed  only  of  petsonaltf,  and  of  whioh  she 


<i  HBIIitff  wwi— hiHinaiirlr 

'ibii>ifc6'fc<^iHa8tot,^dii!*  »w  fcw«i*r«w&!i«a  Ae 

thOtte  «f  Y«!^oe&tio&  iiftSlteil  &  tl^s  l)«iiie»>  A&  siKiife 
CM»  "be  'feto  ^bn  ft;  lb?  rtifch  isi  clSfl*  is  iitWififB 
teettrf  \a  Wills,  and  has  nevel-  tetttem  M  aiQr 
Tfe«feul»  Wftl  exeitutecl  before  >  (a)  an^tbe  clause 
b»e  does  not  al  all  diftfeir  from  the  usual  fcnn.  %e 
Mgiiindit  stands  flius :— the  deceased.  By  thinking  It 
necteafy  to  Revoke  all  former  Wills,  i&usl  have  ima- 
gined fhSt  she  bid  before  made  )»me  operalive  WiU  j 
It  is  cleitf  that  she  Bad  made  no  otho:  '^^  U«n  thai 
tflTJV;  therefore,  she  must  tiave  itoug&t  tUat  opelA- 
Bve:  titit  that  WiU  appears  to  have  been  gi^  the 
aftestafioh  clause,  in  pfeci^eijr  the  same  "rcUmst^^^ 
as  the  Will  in  question ;  so  ^at  if  she  ihougti  the  O^e 
j$oo4  ahe  must  have  thought  the  other  ao  also. 

ptftO!^,  IMAie  4m  Witf  (of  ifrli  fiw  evt 

m^]  "^ 

Chan. R^r  where  U  was  lie-     TWHa^ey     .,    . 
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Walkbe     claufje  erf  altesUktioa  that  names  •  affixed  to  it  may*  bare 
WAtKKB.     ^€ftncutoflF.] 

If  thisibe  admitted^  the  argument  from  the  revoca- 
tion must  ^feil^ . supposing  it  to  have  been. cancelled 
before  17S89 ;  and  as  there  are  no  means  of  ascertwning 
the  time  wh^i  this: was  done,  the.Appelbnts  can,  at 
least,  derive  no  advantage  from  it.  / 


The  reference  to  a  Will,  and  the  place  where  it  was 
•contuned  in  that  paper  in  which  she  enumerates  her 
tneasnre,  is  more  important;  because  the  paper  in 
question  has  been  found  in  the  place  mentioned.  But 
t»  make  this  decisive  it  n^ust  be  shewn  what  was  the 
(date  of  the  paper  contaiqiDg  the  reference.  Now, 
.besides  that  the  treasure  must  have  been  an  accumula- 
tion of  many  years,  and  that  the  state  in  which  it  was 
Jfound  did  not  correspond  with  the  account  contuned  in 
;this  paper,  the  person  who  first  found  it  deposes  that 
it  was  an  ancient  paper.  It  is  most  likely,  that  it  was 
of  prior  existence  to  that  of  1789,  and  that  it  was  in 
progress  to  become  her  Will, .  But,  even  if  she  did 
Intend  to  refer  in.  this  instance  to  the  paper  now.  io 
question,  her  calling  it  a  Will  is  no  proof  of  her  having 
thought  it  complete  at  the  time,  for  she  calls  it  by 
tliat  name  in  the  envelope,  though  at  the  same  time 
£he  announces  its  incompletion, 

[ARNOLD,  LL.  D.— As  she  refers  to  her  WiH, 
immediately  after  enumerating  the  principal  part^ 
her  peraonal  property,  may  it  not  be  contended  that 
she  meant  her  Will  of  that  particidar  property  ?] 

This  argument  might  b^ve  availed  if  she  had  ex- 
pressly said  « her  ViV\  pf  the  aforesaid  property;"  but 
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as  the  paper  is  in  itself  incomplete,  such  a  presnmp'> 
tion  can  hardly  be  admitted; 

The  next  circumstance  is  the  custody  of  this  paper. 
In  some  cases  much  stress  might  be  laid  on  this,  but  in 
the  present  it  is  of  no  avail.  The  deceased  kept  all 
sorts  of  papers ;  and  there  is  no  ground  for  supposing 
she  would  liave  taken  less  care  of  this  paper  which  she 
intended  for  her  Will,  and  which  was  in  progress  to 
become  so,  than  of  a  Will  complete  and  executed. 

As  to  the  paper  in  which  she  says  that  none  of  her 
clothes,  &c.  should  be  given  to  the  daughters  or  fitmily 
of  John  fFdJker,  the  only  inference  which  can  be  drawn 
from  it  is  thatshe  thought  herself  not  completely  'testate; 
and  therefore  it  is  a  strong  argument  against  the  Will. 

The  R^8p<mdent8,  therefore,  submit  their  claim,  on 
these  ground^-^first.  That  they* are  next  of  kin; 
secondly.  That  the  WUl  is  in  itsislf  incomplete;  and, 
therefore,  thirdly.  That  the  presumption  is' against  its 
operating  pardally  ;•  and,  fourthly,'  That  (he  tenancy 
of  the  whole  evidence  is,  to  refer  the  inc(Anpletion  of 

the  fttfet  to  an. unfixed  purpose  in  the  Testatrix. 

•      •  •  •  •    ^ 

(  •  •   • 

Dr.  Lawtmcey  in  reply. 

The  Respondents  have  rolled  oh  the  distinction 
betw^n  incoltiptetioli,  tod  informality  $  but  thedis-^ 
tinction  is  inaccurate ;  for  incompletion  in  their  sense 
means  incompletion  in  substance,  and  informality 
means  incompletion  in  formi.  The  distinction,  there- 
fore, drigkially  taken  between  substance  and  form,  is 
correct,  and  the  argument  grounded  on  it  is  just ;  for 
it  would  be  mere  pedantry  to  contend  that' an  incom- 
pletion, merely  in  form,  is  equally  essential  with  o|ie 
in  substance.    The  first  presumption  which  arises  eut 
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Walkkk. 


Walkbb     of  a  pfip^r  left  as  a  WiU^^iu  tbeMina  w  jqi|ts4ioD,4&  that 

Walsbk.     ^^  '^"^^  ^^  taken  for  a  iMhoU^.aad  iheiiH  wfaea  the* 

V     attestation  is  omitted  it  is  defective,  (a)   But  a  second 

siogpla ' siMgpUV/  {%*wwmiftiaa>vniflta»  thttptbef 
fint  ia^  least  ffsiMe  d^nee^tbat  it  ^aa<ul«idedf 
to^b&vali4«al  to^isuoh  ppofiprtji  as  it^badksaficisat* 
saactkHW  ux.  coiaiypis^*   Oa.  thid  gptanA'tbe-' cast  of* 

authori^^.  It  vas.wyoB0wii»>afp}^gpthe-tiwa9f^ 
second  section  of  the  Statute  of  Frauds,  the  pqier  not 
bqiatfc(eoiafitet<.waiihi  4lii  tiiitiymgtofahrtcitnife^ 


il-caoi^irtit  i*?at0tl^ilttiai«ilfaava^WI]fc^llN^ 
niJiflTfufliMiMiiiMKi  iiiiilHUimn  MUed^  itba  plipaMywItalBs*' 
for  that  reason  incomplete.    Admitted :  but  it  is  sach 


ainiidMlAttAMiirlila  thil  iioli)nsr«te%#MteVdM^ 


fact  and  intendon  arises^  evidence  is  admitted  to 
stqpply  a  defect. 

k  tW  cttsa^'  of  JHIsmi'  n  Umimig^  (^.^  viAeia'  dir 
pfqUschiMlfa^ clausal  sigsalmpei ^ba^^was not sigis^^ 

iiq^.  p^    139,    pL    17w-«-«S6e   aho 

(^  4'V%I.  Jun.  900 -M     BindgmaaV  Anilydc^  Indn, 
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that  a  former  executed  Will  was  remftining  uncan- 
celled, in  the  Testator's  custody:  but  for  this,  the 
subsequent  paper  would  have  been  established  89  a 
Will  of  personal  property,  on  the  evidence  adduced  o^ 
the  Testator's  intention.  It  is  improper  to  urge  tha 
practice  and  decisions  of  the  Court  fi'om,  which  the 
appeal  comes ;  besides^  the  cases  cited  are  many  of  them 
not  in  point*  In  fFade  v.  Overton^  for  instanc^^  the" 
paper  was  signed,  not  at  the  end,  but  on  the  first  sheet 
only.  Such  a  signature  must  be  merely  cursory)  the 
Jttdge,  therefore^  thought  that  it  was  referable  to  am 
intention  in  the  Testator  of  making  the  Will  good^tot. 
personalty.  But  the  reason  which  has  induced  that 
judge  to  wish  to  lay  down  a  positive  rule  in  such  cases 
is,  the  perplexity  ^hich  the  documents  and  evidence 
brongbt  forward  frequently  occasion.  In  a  free  and 
commercial  country,  however,  and  with  respect  tc^ 
prc^rty  so  unstable  as  personal  property>  no  such 
strict  rule  ctok  or  ought  to  be  laid  down :  but  it  id 
aeoessary  that  evidence  should  be  always  admitfod 
to  give  that  focility  to  the  disposal  of  such  property,- 
which  the  law  allows;  and  with  this,  indeed,  the 
authorities  agree*  In  Cobbold  v.  Baa$  evidence  wa« 
admitted,  and  there  were  no  such  stringent  fiiets  as  it 
is  contended  are  necessary  to  account  for  the  incom-- 
pletion.  In  Rider  v.  Mtder  in  1704,  the  foots  wera^ 
that  in  1697>  the  deceased  made  a  Will  or  testamentaq^ 
paper,  without  any  more  particular  date,  to*  which  ha 
added  the  usual  clmwe,  '^  I^  witness  wheneof,?'  bnfrdid 
not  sign  it.  The  contents  of  this  paper  were  in  fov^i^iir 
of  the  Testator's  brother.  Some  time  afterwarda  the 
Tesiator  gave  it  to  his  attomey^directingMm  to  pi epaco 
aaotfaer  draft  of  Willy  in  famur  qf  hii  wtfe;  this  waa. 
accordingfy  done,  the  date  fiUed  up  in  I^OI,  and  tiM 
new  draft  read  over  to  the  Testator,  who  said  h^ 
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approved  of  it.  But  at  his  death  it  was  found  un« 
executed.  The  Prerogative  Court  were  of  opinion 
that  the  deceased  died  intestate.  On  an  appeal  to  tbe 
Delegates,  they  admitted  evidence  of  a  change  in  the 
Testator's  intentions,  of  the  custody  of  the  papers  and 
other  circumstances;  and  even  established  the  first 
paper  notwithstanding  its  imperfection,  and  notwith- 
standing that  it  had  been  at  one  time  clearly  abandoned, 
and  that  the  object  of  the  second  Will  was  the  Tes- 
tator's wife.  For  what  reason  could  this  be,  but  on 
the  ground  that  the  omission  to  execute  the  new  Will 
was  the  strongest  evidence  that  the  Testator  bad 
resumed  his  first  intention  ? 


As  to  the  supposed  fact  that  the  deceased  in  the 
present  case  followed  the  Will  of  fFUliam  Walker,  as 
her  model ;  it  appears  that  there  are  two  Wills  of 
persons  of  the  same  name ;  it  is  most  probable  she 
copied  from  that  which  purported  to  dispose  of  both 
real  and  |>ersonal  property ;  and  that,  it  appears,  had 
only  one  witness.  In  the  first  place,  therefore,  this 
could  not  haVe  satisfied  this  lady  of  the  necessity  of 
two;  but,  besides  that,  one  witness  is,  by  our  law,  no 
better  than  none  at  all,  add  certainly  could  not  have 
answered  the  intention  of  an  attestation  clause  in  a 
Will  of  both  real  and  personal  property,  to  the  mind 
of  one  knowing  that  three  were  necessary  as  to  the 
former.  But  there  is  one  fact,  which  the  deceased 
COUI4  not  fail  to  infer  from  this  Will ;  namely.  That  a 
Will  professing  to  pass  land,  and  to  be  duly  witnessed, 
might,  though  defective  in  not  being  attested  to  the 
extent  necessary  for  that  purpose,  be  yet  a  good  Will 
of  chattels.  Moreover,  with  this  Will  in  her  possesion, 
it  is  impossible  she  should  have  said  that  two  witnesses 
were  necessary  for  personal  estate. 
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Then  it  li» been  8aU,itwiiliiotay»iaiiydiiiigfhat     Walker 
the  deceased  laMW  tlie  law ;  mnd  Hbat^  if  it  would^  it  is    Walkwi. 
absiud  to  suppose  lier  aoqualBted  .^tI|']Qie  aatbioriiy 
of  CbMoU  V.  Jteoff*    Jkit  tl|is  argnmeiit  ittrolva  a 
similar  inconsisteiur^;  .fiMi  if  die  ifleB..i>f  this  lady 
was  that  the  ^witoeiiiiig  was  indispensable^  and  if 
(asappeamby  Cbeemtelope,)  she  intended  it  to  be 
doneata^yfflrent  tfoie.'fiDin  the  signatue  ^and  seaU 
hg,  At  must  have  beta  aeqininted  nath'  some  of 
Lord  ikfiDUi^d's  deeisidDs^  which  ham  estabKAed 
that  die  witaeises  neednut  see  the  party  exdente.  (c^ 
It  cannot,  indeed^  be  supposed  but  that  the  deceased 
inleiided to  do  BomtAit^ by  togning  andsealing the 
pa|iep;  and^  as  to  her  own  tf  pieraouj  that  she  (tid  lo 
to  ha^e  it  niidy  to  be  witnessed,  it  is  abstiid ;  tot, 
agidng and  sealing  are  nfot  preparalory  aets;.and  in 
ftet,  wkn  dity  were  dene,  thie  Will  was  no  mote  in 
nadinsss  ftal  be  witnessed^,  than  before.     The  troth 
seeiiis>ib  Jie  thatrshe  intended  to  do  as  her  unchr^ 
ffUlHum-WUkar^  liaddone;  nani^ly.  To  give  H  aa 
tarach  iteKditif  aaiatthe  time  shewaa  oapabte  of  giving 
it^  sod  to;i^«the:furthA  formalities  itrhen  n  proper 
oppovtenltf  ahmU.oeeur.    The  fret  Of  ibe^iineeUfaQg 
the  Yfm>v£lTI7s  is  athmg  injsnppott  of  Ibis  position  ; 
Hitsecnis Hiat  the.  keal  baa  been  ait  off  from  this 
pttpsTi   Ibera  can  benodonbtihat  the  deeeaied  did 
this daibeiitaly  and  with  dn  intention  tocmeel  ^ 
iaBtnanant, .  whieb  is  -m  oompkle  incUeatlon  of  her 
tevingtbotightthat seriinggiKve  the  paper iK)|]ie4orce ; 
for^  if  a|ietsea;UidaBi  by  a  solemn  not,  it  piotes  tb«t 
he  tbhlniie >haa  befove.done  sclnie^^*   Hke  act  of 
sealing,  hifleed,  is  faiitseif  IndfetftiTe  of  intention^  and 
differs  from  signing,  which  may  be  done  cwrrente 
<(klMD  laid  frtlkotitatty  panted  otject  a 

W  Vide  Sight  V.  Pricf,      fcrencc  in  the  St.  SO  Car.  2. 
^g-  341.  aoMl  note  the  dif-  ^  c.  3.  between  lection  5  ando. 
VouL  2M 
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In  anmer  to  our  aif^e&t  m  the  cknise  of  retoca- 
lion  in  the  Will  of  178&,  »  appljriiig  to  the  fonner 
Will  (of  I777)y  It  ha^been  suggeited  from  the  state  of 
the  paper  tfiat  it  had  probaUy  beoi  witdeased ;  bot 
that  die  witnesses'  names  had  been  cut  off.  Now^  ob 
reference  to  the  paper,  it  appears  that  no  part  of  it  is 
lost,  there  being  now  with  it  two  slips  of  paper  whieh 
appear  to  have  been  worn  off,  and  which  comiriete  die 
whole.  This  paper  being  tcnm,  and  some  of  the  names 
mis-spelt,  accounts  for  the  deceased's  having  written 
a  second  Will,  in  almost  the  same  words  as  the  first 


The  declaration  made  by  the  deceased,  ^  that  fFilr 
Bam  fFatker  would  not  hare  hefr  lands,''  is  two-Md ; 
either  it  was  meant  universally,  or  it  shews  an  inten- 
tion to  adhere  to  the  Will.  The  dispositioa  of  her 
land  is  not  the  princ^  feature  of  the  Will.  E& 
greatest  sinxiety  respects  the  tombs  and  her  body.  It 
is  observable  that  the  direction  about  letting  the  lands 
to  IVrighi  is  to  ''her  Executor  and  Executrix :"  thk 
she  must  have  known  could  not  avail  unless  they  had 
the  land,  and  that  they  could  not  have  it  by  the  Will 
tmless  it  were  duly  witnessed*  In  truth,  it  ^eems  to  be 
meant  as  a  ^Krection  to  those  who  would  succeed  ber^ 
and  must  have  been  undenstood  as  hnpeaMkfe  on  their 
consciences.  The  same  observation  applies  to  the 
dhrection  about  givfaig  the  clothes  to  Mm  fFalka^s 
daughter-in-law }  whatever  wis  the  modve  of  the 
deceased,  Oat  paper  is  directory  to  those  who  were  to 
enjoy  the  property,  and  have  the  disposal  of  it  after 
lier  death,  and  certainly  could  nevet  hate  been  meant 
for 'those  persons  agunstwhom  it  is  ik>inted, 
'  •«..*■  , 

Therefore,  in  pouit.  of  law,  this  is  a  case  in  which 
something  is  wanted  rather  to  rebut  than  to  support 
the  presumption  in  favour  of  the  Will  j  and,  fit)m  the 
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ciiQumstaafce  oC  ito  laoluc^BvotBlqprapevtyy  a  {Ifesuiiip^ 
tioD^  almost  auMWitilSngitd  a  rule  of  law^  ariie»  to 
account  (a  itt  imperfiMrtifOB.   .Thieie  bcSxig.  penons  of 
the  wh(A%  Md  oihers  of. lUiiBlC  blood,  liiiooialthed 
to  be  next  of  kin^  and.ilifi  u^yal  preference  of  the 
vbole  bloody  are  gromids  for  supporting  tiie  Will,  at 
thej  aeconnt  for  tlie  ansdlsty  of  the  deeeMcd  to  do 
souedujig,  for  those  whom,  she  most  esteemed,  and  as 
they  are  reasons  why  she  should  have  been  less  aaxiaus 
to  complete  the  dispodtion  of  her  real  than  of  her  per- 
sonal property.     The  Testatrix  had  in  her  possession 
an  instance  of  a  Will  conveying  property  of  both  sorts, 
good  for  personalty,  though  only  witnessed  by  one 
perM>Q,  an  attestation  certidnly  io  more  referable  to 
the  satisfieustion  of  an  attestation  clause,  than  if  there 
were  none  at  alL    She  seakd  the  paper}  an  act  more 
solemn,  and  indicative  of  intention,  than  mere  signing; 
and  she  thought  she  was  doir^  something  .hy  aflbdng 
her  seal,  as  she  thought  it  necessary  in  cancelling  the 
former  Will  to  cut  off  the  seal.    The  evidence  that 
the  deceased  knew  three  witnesses  to  be  necessary  for 
real  property,  and  the  improbability  of  her,  having  said 
that  two  were  necessary  for  personal  property,  point 
to  a  distinction  in  her  intentipns  as  to  these  two  species 
of  property.     The  papers  found  connect  themselves 
with  the  Will.  They  were  mtended  for  the  '^  Executor 
and  Executrix.'^     More  partieularly,  the  paper  in 
which  she  refers  to  the  drawer  where  the  Will  wlu  to 
be  found,  shews  she  understood  it  to  be  operative.    It 
is  probable  the  envelope  was  lound  the  first  Will  also ; 
its  whole  fo»rce,'therefore,  as  meant  to  stop  the  opera- 
tion of  die  Will,  must  in  that  case  be  lost;  because, 
by  cutting  off  the  seal,  the  deceased  clearly  thought  \l 
valid.    The  true  meaning  of  this  envelope  is,  that  she 
signed  and  sealed  the  Will  to  give  it  partial  effect,  and 
that  she  intended  to  add  th^  further  sanction  of  attesta- 
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;WA«Aca  tkm^  when  an  loppMooitjr  oocoived.  Ait,  lisdy, 
Walksb.  ^b^^K  ^  di<l  so  intend,  ori^id  not,  the  adoMm- 
Mgment  a£  the  Wittld  tbaplipar  lif  wfafak  she  Tefiers 
lo ilvand  the  dnn^er  wktre  it  w^fdd  he  fiinitd,  and 
the  lalfeemtioii  in  'thia  nferaoeey^ave  ciUBwastances 
amply  saAcfentt^'Citdiish^iVii^fleqaclBt  hitention 
thattthe  iitttiAment^difuld^ropeiike,  and  to  A>  away 
any.effeietindiidi  the* envelope!  in^t  otherwise  hare 
praduced; 


Tuuday,        The  arfument  being,  ^losed^  the  Judgea  JMegate 
Fe^.  19, 1806.  decided^ 

That  the  deceased^  ifan^li'&iair,  dIedhtteMate  (a). 

(a^  I  have  been   &Toured  can  learn)   in   print,   bj  te; 
with   the    above    note   of   a  .friend  John  HodgMon^  of  In- 
case  certainly  important^   lOld  cobfi  'Inn,  Esq. 
not   Udiekto    (as    far   is  1 


ISBOMOTIONS.  ' 

On  the  death  of  tinoaGB  tf  ardings^  Esq.  m  the 
Vacation  after  IVmify  Term,  William  Wingfibld, 
Esq.  was  appointed  Chief  Justice  of  the  Brecon 
Circuit. 

John  Vatoham,  Esq,  4Hie  of.  his  Majei^s  Se^eaots 
at  Law,  nnd Solicitor. General  to  the  Queen,  wv 
appointed  Attomqr  Qraeral.to  h^r  Mi^estiri  and 

Anvhoicv HAn!r,lBni. xme of  Ma M^eMy^aedamel) 
was  appohitodSdinitar  General  to'hbr.lAJe^^ 
room  of  S^jeantVaLvaiULK. : . 
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B.  BENSLEY,  Pktator,  Bolt  Covit,  Fi-X  Stnct 


REPORTS 


OF 

CASES 

ARGUED  AND  DBTERMINED 

IN  TOE 

HIGH  COURT  OF  CHANCERY 

Commenciog  in  tbe  Sittings  before 

MICHAELMAS  TERM, 
56  Geo.  III.  1815. 


Between  WILLIAM  DEVAYNES  and  LOUISA 
his  Wife,  and  THOMAS  MONSELL,  (an  In- 
fant),   •  .  .  .    Plaintiffs, 

AMD 

WM.  NOBLE,  SAM.  PEPYS  COCKERELL, 
FRED.  BOOTH,  MARY  DEVAYNES, 
ELIZABETH  SMITH,  LESTOCK  WIL- 
SON,  JOHN  MORRIS,  and  JOSEPH 
DOWN,        ...   Dbfendamts; 

And  between  SIR  THOMAS  BARING,  Bart.,  and 
SIR  FRANK  STANDISH,  Bart.,  (on  behalf 
of  themaelreB,  and  all  other  tbe  Creditors  of 
the  partnership  of  WILLIAM  DEVAYNES, 
JOHN  DAWES,  WILLIAM  NOBLE, 
RICHARD  HENRY  CROFT,  and  RICHARD 
HARWICH,  who  shall  come  in  and  contribute, 
&c.)     ....    Plaintiffs, 

VoL.L  JN 
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AND 

Rolls,        The  said  WILLIAM  NOBLE,  SAMUEL  PEPYS 
Mg  15—90.  COCKERELL,FREDERICKBOOTH,LES- 

TOCK  WILSON,  JOHN  MORRIS,  JOSEPH 
DORIENi  WM.  DEVAYNES,  and  LOUISA 
his  Wife,  MARY  DEVAYNES,  E  LIZABETH 
SMITH,  and  THOMAS  MONSELL, 

Dbpendakts. 


On  the  death    M  >Y  the  decree  made  on  the  hearing  of  these  causes, 

of  a  partner  in  -E#  f  JIfiircft  2,  1819,)  h  was  referred  to  the  Bhster, 

a  banking-         in  the  second  cause,  to  take  an  account  of  what  was 

houe,  the  snr-  j^e,  at  the  death  of  William  Devaynes^  deceased,  from 

Tiring  partners   ^^  partnership  of  the  said  WUKam  Devajfties,  John 

^"^^^   ,^^     Dawes.  William  Noble.  R.  H.  Croft,  and  Rkhard 

Inuiness  with-  /  ,«!..«         ,     i,        /     . 

oat  chaniriDir      Barzotck^  to  the  FlaintiTO,  and  all  such  other  persons 

the  firm,  and      ^  ^^^  creditors  ef  4be  partnership  at  the  time  of  the 

afterwards  be-    death  of  Devaynet,  and  also  of  what  was  due,  at  the 

come  bankrupt,  time  of  making  the  decree,  from  the  partnership  to 

The  equities  of  guch  creditors;  and  to  inquire  whether  such  creditors, 

tWti  fiflVPral 

.  «      ,,    or  any,  and  which  of  them,  continued  to  deal  with  the 

elassesofcredi-  /:  ^       .      i      .      i.  ^^  . 

tors  of  the  part-  ^^^^'^^^  partners  after  the  death  of  tkvaj/nesy  and 

nership  against  ^^^U  sums  oif  money  were  paid  by  the  surviving  part- 
theestate  of  the  ners  to  such  creditors,  respectively ;  from  the  death  of 
deceased  ipart-  Devaynes  to  the  liankruptcy,  and  what  had  since  been 
ner,  with  refer-  received  by  them  respectively ;  and  also  whether  such 
T^  ^^  ^  xrreditors,  or  any  and  which  of  them,  had,  by  such  sub- 
(ihmhooMMt  ^^"^^^^  dealings,  released  thje estate  of  Devaj/nes from 
his  death  to  the  ^'^  payment  of  their  respective  debts,  or  what  (if  any 
effect  of  Bubse-  ^^^ng)  remained  due  in  respect  thereof.  And  it  ffss 
qneat  dealings 

and  transactioas  with  the  sarvtvors,  nad  of  notice  expressed  or  im-         , 
plied,  and  to  the  cnstom  of  bankers,  declared,  upon  exceptions  to  the 
report  of  the  Master,  distinguishing  the  classes  of  creditors  according 
to  the  different  jiatare  of  the  circumstances. 
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^vderad  thali  in  nakiag  such  inqukriefl,  the  Master 
should  state  to  the  Court  any  special  circumstances. 

Under  this  decree,  the  Master  made  bis  separate 
report)  dated  the  15th  of  March^  1815,  whereby  he 
£>und  that,  in  respect  of  the  amount  of  many  of  the 
debts  claimed  to  haj^e  been  due  kom  the  partnership 
at  Ihe  death  of  DcM^nes  /  and  in  vespect  of  that  part 
of  the  decree  by  which  he  was  direded  to  inquire  whe- 
ther the  creditors,  or  any  end  which  of  them,  ha^ 
by  (heir  subsequent  dealings  released  the  estate  of 
Devg^fid;  and  also,  in  respect  of  the  special  circunip 
fltasces  material  to  that  inqniiy,  there  were  seviend 
general  questions  of  equitable  principle,  upon  the.de-  . 
dgioUcOf  whidi  the  liabttity  of  the  separate  ^efiitttte  of 
Devaymes  to  a  greait.part  of  the  debts  wpidd  .depend ; 
sad  that,  in  respeet  of  the  said  general  questions,  the 
said  claims  were  capable  of  being  reduced  to  a  few 
different  classes ;  so  that  the  decision  of  one  case  in 
each  dass  would  virtually  dispose  of  all  th^  rest ;  but, 
as  he  conceived  some  of  the  questions  to  be  of  con- 
siderable difficulty,  and  that  if  he  should  form  an 
erroneous  opinion  thereon  for  the  pqrpose  of  a  general 
report  upon  the  matters  in  reference,  it  might  subject 
many  of  the  claunants  to.  further  investigation,  produce 
tive  of  weless^xpence  and  delay  $  he  had  thopght  k 
right,  in  the  first  instance^  to  select  a  leading  claim  of 
each  <laes,  and  submit  them  to  the  consideration  of  the 
Court  in  a  separate  report ;  and  he  had  therefore  se- 
lected, from  the  claims  so  brought  in,  the  several  daima 
of  E.  B.  Sleeehj  spinster,  Sir  John  Palmer^  Bart., 
Natlumkl  ClaytoMy  Elsq.,  Ann  Johnesy  spinster,  the 
Pkiattff,  Sir  Thamai  Barings  (as  Executor  of  John 
Wigghmorihy  deceased),  John  Warde^  Esq.,  J^uie 
Brice^  widow,  and  Mohevi  JBouliony  Esq. ;  and,  in  xe- 
speet^f  sueh  selected  daims,  the  Master  reported  the 
2N2 
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1819  foUowing  facts,  as  stated  and  proved,  or  admitted,  be- 

^*^^v-^       forebim. 
Detatmbs     • 

V*  The  said  William  DcoayneSj  deceased,  for  many 

Noble.         years  prior  to,  and  until,  the  time  of  his  death,  carried 
Baring        ^g  business  as  a  banker,  in  partnership  with  Daoei, 
^'  Nobky  Crqfiy  and  Barunck^  under  the  firm  of  Deoaynay 

General  fact    •'^®*'»  Nobky  and  Co. ;  and  died  on  the  S9th  of  Nac 
of  the  case.        iS09j  seized  and  possessed  of  a  considerable  real  aad 
personal  estate,  leaving  William  Devayne$y  (Plaintif 
in  the  first  cause,  and  Defendant  in  the  second,)  bis 
son  and  heir  at  law ;   having  first  made  his  Will,  and 
thereby  devised  and  bequeathed  'his  said  re^  and  per* 
amial  estate  to  the  Defendants,  Nobk^  Caekerellj  and 
BoaiAy  (whom  he  also  appointed  Executors),  upoo 
trust,  after  payment  of  certain  annuities,  and  of  his 
debts  and  legacies,  for  his  son,  the  said  Wm.  Devaynesj 
at  twenty-seven,  and  for  his  issue  in  the  manner  therein 
mentioned ;  and  the  Testator  thereby  directed  that,  in 
case  it  should  be  agreed  after  his  death  to  admit  his 
said  son  an  equal  partner  in  the  banking-house,  his 
Trustees  should  advance  £lOfiOO  out  of  the  said 
estates,  as  his  capital,  to  remain  in  the  house  for  five 
years,  whether  his  said  son  should  be  living  or  dead, 
at  interest  after  the  rate  of  £3  per  cent*  /  and,  after 
the  expiration  of  the  five  years,  in  case  his  son  should 
be  then  living,"at  the  same  rate  of  interest  as  the  other 
partners  should  receive  for  their  respective  capitals; 
and  he  thereby  declared  that  the  said  £10,000,  and 
the  interest  thereof,  should  be  deemed  part  of  tbe 
trust-monies  arising  from  the  sale  of  his  estates^  and 
be  subject  to  the  trusts  thereof,  and  be  called  io  aod 
applied  upon  the  said  trusts  at  the  end  of  the  five 
years,  in  case  his  son  should  then  be  dead  without  hav- 
ing attained  a  vested  interest  therein.     From  aod 
afler  the  deiath  of  Devaj/nes,  the  said  Dawes^  Ncbk^ 
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Croft  and  Barwick  continned  to  carry  on  the  Jlmnking^ 
business  ander  the  same  firm  of  Deoaynesy  Dawesy 
Nobk  and  Co.,  on  their  own  proper  account,  the  re« 
presentatires  of  Deoaynes  having  no  continuing  share 
or  interest  in  the  business,  or  in  the  profits  thereof ; 
bat  being  entitled  by  the  partnership  agreement  only 
to  his  share  of  the  profits  to  that  period,  and  to  his 
share  of  the  then  subsisting  joint  capital  and  effects, 
after  payment  of  all  the  partnership  debts  and  charges 
then  charged  and  chargeable  thereon.     Devaynesj  the 
son,  did  not  become  a  partner ;   but  shortly  after  the 
TestatcNr's  death,  (he  being  then  aboTe  twenty-one, 
hot  not  twenty-seren,  years  of  age,)  made  known  to 
the  Trustees  and  Executors,  and  to  the  surviving  part- 
ners, his  determination  not  to  avail  himself  of  the  con* 
ditbnal  directions  in  the  Will,  but  to  decline  the  same, 
in  consequence  whereof  the  Trustees  did  not  place  the 
£10,000,  nor  any  other  sum,  in  the  house,  for  him,  or 
on  his  behalf.     Neither  Devaynes  the  son,  nor  the 
Trustees,  in  any  manner  consented  to  the  name  of 
Deoatfnes  being  continued  in  the  firm,  except  in  so  (kr 
as  Nobk  (who  was  one  of  the  Trustees,  and  also  one 
of  the  surviving  partners)  did,  in  liis  capacity  of  part-  . 
ner,  concur  (herein  with  the  other  surviving  partners ; 
but,  on  the  contrary,  shortly  after  the  death  of  the 
Testator,  and  at  the  request  of  Devaynes  the  son,  the 
Trustees  gave  notice  in  writing  (a)  to  the  surviving 
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(a)  This  notice,  as  appeared 
in  a  sabsequeat  stage  of  the 
proceedings,  bearing  date 
March  l8t,  1810,  and  signed 
by  the  Execidors  themsehesj 
vas  in  the  following  wordg  : 
—"Gentlemen,  we  observe 
that  yoa  continue  to  use, 
ia  the  carrying  on  of  yoor 


banking  business,  the  name 
of  Mr.  Devaynesy  and  that 
no  alteration  has,  in  conse- 
quence of  his  death,  been 
made  In  your  firm.  This  may, 
probably,  Indnce  the  public 
to  believe  that  we,  as  Mr. 
Devaynes*B  Eiecators,  have 
some  interest  in  the  house 
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General  state, 
ment  of  the 
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seTcral  classes 
of  creditors. 


partners,  <^  that  the  me  of  the  name  of  Devajftles  in  the 
firm  was  without  their  consent,  and  that  tbey  con- 
sidered the  Testator's  estate  as  wholly  unconnected 
with  the  house;"  which  notice  was  drawn  np  and 
served  by  Messrs.  Clayton  and  Scottj  as  solicitors  for 
the  Trustees :  but  Mr.  Clayton,  (who  was  one  of  the 
selected  claimantis,)  being  resident  at  Newca$tkj  did 
not  (as  appeared  by  his  examination  before  the  Master) 
know  of  the  transaction  until  after  the  bankruptcy, 
Mr.  SecU  personally  transacting  (be  business  in 
JLandonj  on  behalf  of  himself  and  bis  partner ;  nor  did 
it  appear  by  any  evidence  before  (he  Master,  that  any 
of  the  other  selected  claimants  at  any  time  knew  or 
heard  that  any  such  notice'  had  been  given.  It  also 
appeared  that  (be  Trustees  bad,  by  their  stoid  solicit 
Hors,  (but  without  the  personal  intervention  or  know* 
ledge  of  Clayton),  taken,  the  opinion  of  counsel  on  the 
question  whether  they  bad  power  to  prevent  the  sui^ 
viving  partners  from  continuing  to  use  the  name  of 
Deeaynes  in  the  firm,  and  that  the  answers  given  were, 
that  (hey  had  no  such  power,  and  that,  if  the  name 
were  used  without  their  consent,  no  responsibility 
could  attach  upon  the  estate,  whereupon  they  desisted 
from  further  opposition  to  the  name  being  so  used. 

The  Master  further  reported,  that  the  several  se- 
lected claimants  were  all  persons  who,  before  and  at 


and  we  therefore  feel  it  in- 
cumbeot  upon  us,  in  pursu- 
ance of  the  advice  of  our 
counsel,  (copies  of  whose  opi- 
nions we  inclose  for  your  in- 
formation,) io  give  you  no- 
tice that  the  use  of  Mr. 
Dwt^fnet^s  name  in  yoar 
firm  is  without  any  consent 


of  ours,  and  that  we  coo- 
sider  our  estate  to  be  wholly 
unconnected  with  your  pre- 
sent partnership  conoero,  be- 
yond  the  claim  we,  as  Mr. 
Deooynef'f  Enecutors,  hats 
fof  the  balance  that  was  doe 
to  him  at  the  time  of  hii 
death." 


CASES  IN  CHANCERY. 


sas 


tlie  dMtb  of  Devttynts^  dealt  with  the  said  hoam  of 
Devtt^ae^  DtaweB^  Nobk^  and  Co.,  asibair  bankers  ; 
aad  iwd  rospeetiTeljr^  al  tbs  time  of  Dewijfms^^  daatiBy 
such  daiiBB  agaiasl  th^  Iwuse  in  respaet  of  cask 
balanoeS)  due  W  tbein^  and  of  slodift  and  securities, 
lodged  wkh^  and  voder  the  controul  and  manageaae^t 
of  the  house,  as  after  mentioned ;  and  all  the  said 
fhimMihi  (aritk  the  exception  of  Haulkm)  admitted 
that  they  became  in&rned  ef  Deeaj^nm^B  death  bjr  the 
public  papers^  wberetn  the  saane  was  mentiofted  im* 
niediBtal]r9  or  Tevy  shortly^  after  the  event.  Bat  it  was. 
aUoged  hj  sane  of  them  that,  findSag  no  alteration  in 
the  irmy  they  supposed  the  estate^  or  the  fimuly,  of 
Dnagfms^  to  be  sliU  interested  thevetn^  and  fesponsH 
Us  for  th^  debts  and  traaMCtions  thereof;  anc^  with* 
oat  nMAiif  a«y  iaquiriss  to  aseerlaui  the  truth  oc 
fiJsehood  of  that  opinion,  they  continued  to  deal  with 
and  enspley  the  house  as  their  bankers  froaa  the  time 
of  Dmyaes's  death  to  the  time  of  the  baakruptcy  of 
the  sttrvifing  partners. 
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The  report  proceeded  to  state  the  ordinary  course       Custom  of 
of  the  bailing  business  in  Ltrndon^  in  which  the  only  bankers, 
general  mode  of  stating  and  adjusting  accounts  between 
bankers  and  their  eHstosaers  residing  in  or  near  the 
metropolis,  is  as  follows : — 


A  book,  called  a  poisage-book^  is  opened  by  the 
bankers,  and  delivered  by  them  to  the  costomer,  in 
which,  at  the  head  of  the  first  folio,  and  there  onlj/f  the 
bankers^  by  the  name  of  their  firm,  are  described  ae 
the  debtors,  and  the  customer  as  the  creditor,  in  the 
aecouat ;  aad^  on  the  debtor  side,  are  entered  all  sume 
paid  to  or  receired  by  the  bankers  o»  account  of  the 
castomer ;  and,  on  the  credilor  side^  all  sums  paki  bf 
thsm  to  hfaiy  or  on  bin  account ;  and,  the  said  entriea 
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being  summed  up  at  the  bottom  of  each  page^  tbe 
amount  of  each,  or  the  balance  between  them,  is  car- 
ried over  to  the  next  fdio,  without  furt|ier  mentk>n  of 
the  names  of  the  parties,  until,  from  the  passage-book 
being  full,  it  becomes  necessbry  to  open  and  deliver 
out  to  the  customers  a  new  book  of  the  same  kind. 
For  the  purpose  of  having  the  passage-bocds  made  up 
by  the  bankers  from  their  own  books  of  account,  the 
customer  returns  it  to  them  from  time  to  time^  as  he 
thinks  fit ;  and,  tbe  proper  entries  being  made  by  them 
up  to  the  day  on  which  it  b  left  for  that  purpose,  they 
deliver  it  again  to  the  customei^,  who,  thereupon,  exa- 
mines it;  and,  ifthere  appears  any  error  or  oaisskni, 
brings  or  sends  it  back  to  be  rectified,  or,  if  not,  his 
silence  is  regarded  as  an  admisrion  that  the  entries  are 
correct;  but  no  other  settlement,  statement,  or  delivery 
of  accounts,  or  any  other  transaction  which  can  be  re* 
garded  as  the  closing  of  an  old,  or  opening  of  a  new  ac- 
count, or  as  varying,  renewing,  or  confirming  (in  respect 
of  the  persons  of  the  parties  mutually  dealing,)  theoredit 
given  on  either  side,  takes  place  in  the  ordinary  course 
of  business,  unless  when  the  name  or  firm  of  one  of 
the  parties  is  altered,  and  a  new  account  therenpon 
opened  in  the  new  name  or  firm.    The  course  of  busi- 
ness is  the  same  between  such  bankers  and  their  cus- 
tomers resident  at  a  distance  from  the  metropolis,  ex- 
cept that,  to  avoid  the  inconvenience  of  sending  in 
and  returning  the  passage-book,  accounts  are,  from 
time  to  time,  made  out  by  the  bankers,  and  transmitted 
to  the  customer  in  the  country,  when  required  by  him, 
containing  the  same  entries  as  are  made  in  the  passage- 
books  ;   but  with  the  names  of  the  parties,  debtor  and 
creditor,  at  the  head,  and  with  the  balance  struck  at 
the  foot  of  each  account ;   on  the  receipt  of  which  ac- 
counts, the  customer,  if  thiere  appears  to  be  any  eiror 
or  omission,  points  out  the  same  by  letter  to  tbe 
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baolcerg;  bnt^  if  not,  his  silence,  after  the  receipt  of 
the  aecoant,  is  in  like  manner  regarded  as  an  admis- 
sion of  the  truth  of  the  account,  and  no  other  adjust- 
ment, statement,  or  allowance  thereof,  usually  takes 
place. 

The  report  proceeded  to  state  that  the  several  se- 
lected daimants,  (with  the  exception  of  Sir  John 
Pdmer^  Clayton^  and  HauUon)y  were  all  persons  re- 
sident in  or  near  the  metropolis,  who  conducted  their 
business  with  the  house  of  Devayne$y  Dazoes^  Nobte^ 
and  Co.,  as  to  their  said  accounts,  according  to  the 
general  custom,  by  means  of  their  respective  passage- 
books  ;  and,  that  the  said  Sir  John  Palmer^  QayUntj 
and  Uoulionj  being  resident  at  a  distance  from  the  me- 
tropolis, conducted  their  business  with  the  house  ac- 
cording to  the  custom,  in  respect  of  customers  so 
resident. 
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Od  the  30th  ot  Juh/j  1810,  the  surviving  partners 
became  bankrupt,  and  the  Defendants,  Wilson^  Morris^ 
and  Dorienj  were  appointed  assignees. 

The  report  further  stated  that  no  settlement  of  ac- 
counts had  taken  place,  since  the  death  of  DevqyneSj 
between  his  Executors  and  the  surviving  partners,  or 
their  assignees,  in  respect  of  the  partnership ;  but  that 
it  was  alleged,  on  the  part  of  Devaynes  the  son,  that 
Ihecash  credits,  and  effects  of  the  house,  at  the  death 
of  Depoyifet,  greatly  exceeded  the  amount  of  all  debts 
and  demands  for  which  the  house  was  then  liable,  ex- 
cept the  sums  due  from  the  house  to  the  respective 
partners;  and  therefore,  if  all  the  other  creditors  had 
then  immediately  called  on  the  house  for  payment  of 
tbeir  respective  demands,  they  would  all  have  been  sa- 
tisfied; while,  on  the  other  hand,  it  was  alleged,  on 
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^  part  of  the  ckumaDli,  aad  of  theamgmM,  Ant  tte 
boiifie  waft  not  solveBt  at  Deva^/ms^B  death  ;•  bat  th» 
owed  to  its  creditors  coUectivelj  (no4  iododtiig  tte  rs> 
qpectire  partners^)  mvcb  osere  than  all  its  cash  ccedils 
and  effects  were  really  worth,  so  that,  if  the  creditors 
*in  general  had  then  called  for  payment,  the  bonse  most 
have  immedialeljF  slopped.    Bnt  the  Master  foand  Aat 
the  difference  betweea  these  statements  cbJeAy  arose 
from  the  great  amoiint  of  the  credits,  or  oatalaadiDg 
debts  due  at  that  peviod  to  tbs  bavkiagJMHMQ,  which 
had  since  proved  bad,  or  irrecoDerable ;   which  bad 
debts  were  included  in  the  former,  but  eaclnded  from 
the  latter  statesaent;  that,  thaugfa  ii  was  qwloBded^ 
on  the  part  of  Dtvajfms  the  soiii,  that  a  gveai  put  of 
siich  debts  as  bad  since  proved  bad  mtgirt  bare  been 
good  if  called  in  at  the  time  of  the  Testator^s  death, 
the  contrary  was  maintained  on  the  other  side,  and  it 
was  impossible  for  the  Master,  upon  any  eTidence  laid 
before  him,  to  decide  that  question.    The  Master  was, 
therefore,  uaaUe  to  state  ^iietber,  if  an  account  were 
tahen,  between  the  Executors  and  the  assignees,  of 
the  partnership  stock,  credits,  and  eflfects,  at  the  time 
o(  Devaynes^s  death,  and  of  the  debts  then  due  froiu, 
as  well  as  the  good  debts  due  to^  the  partnership  (ex- 
eluding  the  separate  accounts  of  the  partners),  the 
bouse  would  be  found  to  have  been  at  that  tioM  in 
solvent  circumstances ;   and,  still  less,  whether  all,  or 
what  proportion  of,  the  debts  thea  dne  from  the  house 
might  have  been  paid  to  the  then  joint  creditors,  if 
they  bad  immediately  called  for  payment  thereof;  dot 
did  he  conceive  it  possible  to  form  any  certain  or  pro* 
bable  conclusion  on  those  questions,  without  first  tsk- 
ing  such  accounts  between  the  executors  and  assigaees, 
and  also  entering  into  diflkuk  and  extensive  retrospse- 
tive  inquiries  as  to  the  circnmstanoes  of  other  penons 
indebted  to  the  house  at  the  tine^iriiD  had  since  proved 
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iiMoIfent  <  #herefbre,  and  btonMe  the  iteenioil  af  tktf 
questions,  as  to  Ike  sehrency  ot  the  house  at  the  time 
ofDeaayne^s  deoftti,  and  as  to  the  consequence  which 
woald  have  followed  if  the  surviving  partners  had  im* 
mediately  been  caMed  on  for  payment  of  the  debts  of 
the  honse,  did  not  appear  to  the  Master  to  be  ncces^ 
sary  to  the  acconnts  and  iaqairies  reftrred  to  hm  bjr 
ihe  decree,  he  declined  to  invosl%ate  the  same ;  but 
foond  that,  in  point  of  fact,  the  house  continued  in 
good  credit  from  the  time  of  Devaynes^s  death  till 
tie  SOth  oFJufy^  1810,  when  it  stopped  payment,  and 
tlat  the  several  selected  claimants,  having;  no  doubt  of 
the  responsibility  of  the  house,  continued  to  deal,  and 
keep  cash  securities,  with  the  said  house,  until  the  last 
mentioned  period,  without  in  feet  drawing  for,  or  de- 
manding payment  of,  the  balances  respectively  due  to 
them,  or  applying  to  have  their  respective  securities 
and  stocks  delivered  up,  or  transferred  to  them. 

[The  Master  then  went  on,  by  his  report,  to  state 
the  evidence  adduced  in  support  of  the  several  selected 
claims ;  but  for  the  present  purpose,  it  appears  to  be 
more  convenient  to  state  the  nature  and  general  cir- 
camstances  of  each  several  claim,  in  the  order  in  which 
it  came  on  to  be  heard,  followed  by  the  arguments  and 
jadgment  in  each  case. 


U16. 


BKVAYiras 

NOBLB. 

Barino 

NoBLB. 


firsts  the  case  of  Miss  Sleech^  representing  that 
class  of  claimants,  who  were  creditors  of  the  house  at 
die  death  of  Devayncsj  and  afterwards  continued  to 
^  with  the  surviving  partners,  the  operation  upon 
whose  debts  by  the  subsequent  dealings  was.  merely  a 
payment,  or  payments,  to  or  to  the  use  of  the  creditors, 
^  the  surviving  partners. 

paid  by  them 
As  to  these,  the  Master  reported  his  opinion  to  be,  in  part. 


Julsf  15-47, 

18—22. 
Sleech's  case. 

Creditors,  at 
the  death  of  !>•, 
who  coDtinued 
todeal  with  the 
surriTiug  part- 
ners, and  were 
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1810.         that  such  credftom  had  a  right  to  resort  to  the  estate 
of  Devaynes,  for  the  bakuice  due  to  them,  after  deduct- 
Detatnes      ing  aujjj,  paynacnta  made  by  the  surmiog  partners. 

*        The  representatives  of  Devaynes  excepted  to  this 

Sleech'8  case,   report,  on  the  general  ground,  that,  by  the  subseqaeat 
(Including,        dealings,  the  creditors  had  released  his  estate,  and  as- 
a  so,  cr    itors    g^m^^j  ||,g  gurviying  partners  as  their  debtors, 
vhose  debts  re-  ^  '^ 

malnedunalter.      ^T]^ere  were  two  other  classes  of  claimants,  whose 

*  .  .        ^      cases,  it  was  conceived,  would  be  disposed  of  by  the 
receipt  or  pay*  ,  '  r  j 

ment  and  those  j"^°^^°^  respecting  this  class,  and  whose  claims  were 
whose  debts  consequently  not  made  the  subjects  of  selection ;  viz. 
had  been  subse*  those  upon  whose  debts  th^re  had  been  no  operation, 
qnently  in*  either  by  receipt  or  payment,  since  Devaynes's  death ; 
creased  by  pay-  and  those,  where  the  operation  had  been  merely  a  pay- 

ments  to  the      ment,  or  payments,  to  the  surviving  partners.! 
sarriving  part- 
ners.) ifhe  only  special   circumstances  in  Miss  SUeeV^ 
Held  no  dis-  ^g^  ^^^  ^^  following.    At  the  death  of  Devaynes, 
d  "^^^ed     1*     ^^^  ^^^  *  balance  of  £366  on  her  account  with  the 
ner's  estate         partnership.     On  the  31st  of  January,   1810,  (two 
months  after  his  decease)  she  drew  a  draft  or  check 
on  the  house,  in  the  name  of  the  old  firm,  for  £50 
which  was  paid  to  the  bearer.    No  other  receipts  or 
payments  took  place  till  the  bankruptcy,  under  which 
she  proved  for  £316,  (the  balance  remaining),  received 
dividends  upon  that  debt,  which  reduced  it  to  £^16^ 
and,  afterwards,  signed  the  certificate  of  the  bankrupts. 

Hariy  Wetherell,  and  SidebotUm,  Martin,  and  Hazle- 
wood,  and  Abercromhy,  for  difierent  representatives  of 
Devaynesy  in  support  of  the  exception. 

Bell  ^nd  Palmer,  for  Miss  Sleeck,  and  Fanblanj9e 
and  Clayton,  for  the  assignees  of  the  surviving  partner, 
sustained  the  Master's  report. 
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In  support  of  the  Exceptions.  n^»vO 

Devaykss 

The  question  lies  within  a  narrow  compass,  and  is,  v. 

Whether,  inasmuch  as  the  debt  is  extinguished  in  law  Noble,  &c. 
by  the  death  of  Mr.  Dexaj/nes^  Miss  Sleech  knowing  Slsecu's  case. 
of  his  death,  and  with  that  knowledge,  continuing 
to  deal  with  the  surviving  partners,  which  in  fact 
amounts  to  an  authority  to  the  surviving  partners  to 
keep  her  money  at  their  disposal,)  these  circumstances 
do  not  amount,  in  fact,  to  an  acquittance  of  Devat/nes^s 
estate. 

In  general,  it  must  be  admitted  that,  where  a  loan 
18  made  to  two  persons,  one  of  whom  dies,  and  the 
lender  afterwards  receives  his  interest  from  the  sur* 
vivor,  that  circumstance  will  not  discharge  the  estate 
ef  the  deceased.  But  there  is  a  peculiarity  in  the  cus- 
tom of  dealing  between  bankers  and  their  customers, 
which  readers  their,  case  quite  distinct  from  that  of 
ordinary  borrowers  and  lenders.  A  banker  is  rather 
the  bailee  of  bis  customer's  funds  than  his  debtor  (a). 
The  contract  between  them  is,  that  the  banker  shall 

CARR  V.  CARR«  Rolls, 

«.    «  .  «  JVbt>.30,  1811. 

Tke  Testator  bequeathed  to  the  Plaintiff  <<  whatever  debts 

Money  at  a 
•ight  be  doe  to  him  (the  Testator) /rom  the  PlanU\ff  or  baoker»sheldto 
othert^  at  the  time  of  his  death ;"  and  ^ve  the  res idoe  of  bis  p^g  under  a 
personal  estate  to  the  Defendant.  liequest  of  all 

debts  due  to  the 

Besides  other  debts  due  to  the  Testator  at  the  time  of  his  Xestator  at  the 
death,  his  bankers  had  in  their  hands  a  bill  of  exchange,  time  of  his 
dnwn  by  the  Plaintiff,  and  made  payable  to  the  Testator,  death, 
which  bad  been  so  drawn  on  account  of  a  debt  then  due  from 
tlie  Plaintiff  to  the  Testator,  and  which  had  not  yet  become 
pajtble.    The  Testator  had  also  a  cash  balance  doe  to  him 
es  ids  banker's  aecoant    The  questions  were,  Whether  this 
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1816.         not  80  dispose  of  those  funds  as  not  to  have  tbem  forth- 

^■^*v*%-^       coming  at  a  moment's  warning.    If  the  money  (which, 

DcTATNEs      for  this  purppse,  must  be  taken  as  any  ordinary  mer- 

^-  chandize)  be  deposited  in  the  hands  of  several^  as 

Noble,  &c.    pawners,  and  one  dies ;  and  if  the  bailor^  by  contianing 

8le£Cu'8  cask.    ■ 

bill  of  f  xohange,  and  the  said  cash  balance,  or  either  of  them, 
passed  to  the  Plaiutiff  by  the  aboTe  bequest. 

Sir  S.  RomiUff  and  BeUy  for  the  Plaintiff,  (a) 

0 

Contended  that  they  clearly  passed;  that  they  were  choses 
in  action,  and  could  only  be  recoTered  by  action^  and  there* 
fore  must  be  considered  as  debts. 

Hwri  and  fVeikereUior  the  D^fendant^ 

Submitted  that  the  bill  of  uzchange,  under  tfatse  drOQin- 
staaces,  must  be  considered  as  having  been  deltfered  to  tbe 
hankeiB  hy  the  Testator  as  nkouBj^axiA  that  it  was  thaiefoie 
to  be  consiilered  as  if  in  his  own  posiesaten.  And,  as  to  Ike 
cash  baUncei  they  coa  tende4  that  thb  could.  nVt  be  Mosideifli 
as  a  debt  In  .the  .contemplation  of  the  Testalori  thit|  .thpogh 
strictly  peaking,  a  debt,  yet  it  was,  in  the  commoaepuiion 
of  roankiud,  considered  as  money  deposited  with  the  banker; 
that  in  construction  of  Wills,  words  ought  not  to  be  taken 
according  to  their  strict  legal  meaning,  but  according  to  tbe 
Intention  of  the  Testator ;  smd'that,  in  this  case,  the  Testator 
eeuld  not  ha?e  conceited  it  to  be  a  debt. 

Sir  S»  jRamt%,  In  reply. 

This  is  clearly  a  debt ;  it  might  be  proved  under  a  com* 
mission  of  bankrupt ;  or  a  commission  might  be  taken  oat 
upon  It  i  It  would, not  pass  under  a  bequest  of  all  the  Tests* 
tor's  ready  money,  and  therefore  must  clearly  pass  as  a  debt 

(a)  The  argumtets  and  judgment,  Ex  reloHeme. 


DiTATKll 
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to  ML  wilb  tbe  turrivorB,  is  not  to  be  considered  m  ifli" 
thereby  fikKeatfiip  his  detenninaftion,  amounluif  to  ui 
sfltbority,  by  which  the  surrirors  are  to  hold  the  fond 
•bsolotely  as  against  the  representatives  of  the  de»  Noble,  Ac. 
ceased  partner ;  the  conseqoenoe  roast  be  ^t  the  ^gjggi^j^^^  cauu 
moment  a  banker  so  circumstanced  dies,  his  Executor 
h  bound,  for  the  safety  of  his  estate,  to  lay  bis  hands 
epoB  every  farthing  of  money  in  the  banbing-hoose,  in 
order  to  see  4hat  it  is  properly  divided  and  appro- 
priated among^  the  enstomers.    Bnt  an  interference  of 

'  The  Master  qf  (he  Rolls 

War  dear  that  the  bill  of  exchan^  passed.  He  had  on- 
tartaiBod  »owat  doabt  on  the  other  point ;  bat  ikovig^  that  the 
money  which  had  been  paid  into  the  banker's  ought  also  to 
pass  as  a  debt.  This  was  not  a  depositnm.  A  sealed  bag 
of  money  might,  indeed,  be  a  depositnm ;  bat  money  paid 
h,  fenerafly,  to  a  banker  could  not  be  so  considered.  He 
sbierved,  tiiat  mon^  had  no  ear-mark ;  that,  when  moaey 
h  paid  into  a  banker's,  he  always  cpen  a  debtor  and  crsdHor 
aceornt  1^  the  payor:  The  banker  employs  the  money 
Uanalf,  and  is  liable  merely  to  answer  the  drafts  of  hk 
CBstoaier  to  that  ataoanC  This  wonld  dearly  support  a 
csnaissloa  of  bankrupt ;  it  would  not  pass  by  the  deserip* 
tisn  of  ready  aieney ;  and,  therefore,  ft  must  be  considered 
as  I  debt,  and  must  pass  by  that  description. 

JkB  Flaiutiff  was  accotdingly  declared  entiHed  to  the  debt 
dos  00  the  bill  of  eadmnge,  with  inteiest  from  the  thne  the 
lanM  became  payable;  and  to  the  balance  of  cash  at  the 
Quaker's,  with  interest  from  the  Testator's  death ;  and  ako 
to  the  serosal  oOier  debts  which  were  due  and  owing,  by 
Um  and  others  to  the  Testator  at  the  time  of  his  death* 
And  it  WM  ordered  that  the  defendant  should  join  with  the 
Raintlff  in  enabling,  him  to  rsoelye  what^ebts  were  doe  to 
tksXeatalor  at  the  thne  of  his  death,  other  than  those  al- 
ready recelf  ed  by  the  defendant.— Costs  for  PlBlBti& 

fti|.Lib.A.9S0. 


Dbtatxes 
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1816.  ihis  sort  would  be  quite  ineondiatent  with  the  custom 
of  bankers.  The  JExecutor  of  Mr.  Dewynes  would 
hare  had  a  right  to  go  into  the  banking-house  iianie- 
Noble,  &c.  diately  after  his  decease,  and  insist  upon  having  a  jotot 
Sleech*8  caskT  ^*^*'*^"*  ^^®''  ^^^  fvmd%  with  the  surviving  partners. 
But  that  right  would  cease  from  the  moment  that  the 
surviving  partners  could  satisfy  them  that  such  controol 
was  unnecessary  for  their  indemnity;  which  it  becomes^ 
in  fact,  by  the  circumstance  that  the  customers  who 
had  deposited  the  money  with  tbejEre,  knowing  that 
one  of  the  five  was  gone  out,  and  that  the  legal  re- 
sponsibility survived  to  theybur,  continued  to  deal 
with  the  fiindby  drawing  on  the  fmry  and,  by  so  doing, 
authorized  the  four  to  hold  it,  as  the  parties  respon* 
sible  to  them  for  it. 

The  present  claimant,  in  her  afiidavit  before  the 
Master,  says,  that  the  firm  continuing  the  same  after 
the  death  of  Mr.  Devaynesy  and  no  settlement  of  ac- 
counts having  taken  place  with  her,  the  impression 
upon  her  mind  was,  that  she  continued  to  have  the  re- 
sponsibility of  his  estate,  or  of  his  family.  But,  what- 
ever was  the  impression  under  which  this  lady  acted, 
if  it  can  be  shewn  that  it  originated  in  a  mistake  of 
law,  the  estate  of  Mr.  Devaynes  cannot  be  affected  by 
it.  In  point  of  fact,  she  kept  her  money  in,  and  con- 
tinned  to  transact  business  with  the  banking-hoase, 
after  sher  knew  of  the  death  of  Devaynes^  thinking  it 
more  convenient  to  herself  to  hikve  her  money  there 
at  her  demand  whenever  she  might  require  it,  than  to 
have  to  call  upon  the  Executors  of  the  deceased  part- 
ner to  see  that  it  was  paid  her  directly. 

The  language  of  the  Lord  Chancellor  in  Ex  parte 
Kendall  (a),  (a  case  which  arose  out  of  this  very  bank- 

(a)  17  Yes.  514.  p.  519.  whether  the  creditors  of  the 
<^  The  next  consideration  is,     fi? e  have  a  separate  demand 
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raplejr,)  justifies  the  vieir  which  we  take  of  the  natare 
of  these  transactions*  In  the  present  case,  the  debt  is 
extiognished  at  law.  A  Coart  of  Equity  has  (un*- 
doubtsdly),  apon  general  principles,  said  that  there 
shall  be  a  recourse  against  the  assets  of  a  deecosed 
partner.  But  we  fix  upon  the  peculiar  relation  be- 
tween a  banker  and  his  customer,  and  the  acts  of  the 
costiMner,  as  justifying  the  surviving  partners  in  re- 
taining the  balance  in  their  hands ;  for  the  business  of 
a  banker  would  be  mischievous,  i^  the  instant  a  death 
happened,  the  surviving  partners  would  be  under  th^ 
necessity  of  refusing  payment  to  the  customer  until  it 
shoold  appear  how  the  accounts  stood  between  tfaefa 
and  their  deceased  partner;  or,  on  the  other  hand,  if 
the  Executor  of  the  deceased  partner  could  stop  the 
business  of  the  house  by  saying,  let  me  see  how  the  ac- 
counts stand  before  you  pay  another  shilling,  for  my 
Testator's  estate  may  be  answerable,  and  therefore  1 
insist  upon  knowing  before  you  act  any  further. 

The  several  cases  which  have  established  the  right. 


isid. 


Deyav^es 

Noble,  &c. 

SlEECH'B    CiSE. 


against  Devtiynes^t  estate.-^ 
Upon  the  aothority  referred 
to,  (Ort^  V.  CfumeU,  9  Ves. 
118),  and  others^  where  paN 
ties  think  proper  to  eater  Into 
s  joint,  Instead  of  a  joint  aad 
Mf  oral  contract,  tkotigh  I  am 
snrpriMd,  that  Conrts  of 
Equity  have  not  left  that  to 
its  fate,  as  a  joint  contract, 
tBey  have,  I  admit,'  said  that 
there  is  a  remedy  against  the 
assets  of  one  deceased,  if  the 
mrrhrora  cannot  pay.  That 
mast  be,  however^  snirject  to 
Vol.  I.  2 


many  considerations  that  may- 
arise  oot  of  circumstances  of 
sabseqnent  dealings  with  the 
survivors;,  the  effect  of  which 
may  be,  that  the  ctedXMt 
have  no  remedy  agaiotft  Ike 
assets ;  but,  to  oast  their 
prim&fade  demaid,.  it  mast ' 
be  shewn  that  their  subse- 
quent dealings  are  of  such  a 
nature  as  tp  shift  the  equi- . 
table  obligation  to  pay  from 
the  estate  of  the  deceased 
partner. 


Devatnes 
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1816*         in  equity^  of  a  joint  credttof  to  follow  the  aaaeta  of 
a  deceased  partner,  will  be  cited  on  the  other  dde ; 
hut  it  is  right  to  notice  them  here,  in  order  to  point 
Noble,  &c.     out  in  what  particulars  they  do  not  apply  to   the 
SPEECH'S  CASE,  present 

The  first,  after  Lane  v.  Williams  (a),  which  is  gene* 
rally  resorted  to  aa  laying  down  the  principle,,  is  Heaih 
^  ,  ^  ▼•  Percival  (6) ;  in  which,  (as  in  many  of  the  other 
cases  that  will  be  mentioned,)  the  creditor  held  the 
joint  bond  of  the  partners ;  and,  although  there  had  been 
such  dealings  between  the  creditor  and  the  surriTiog 
partner  as  would  have  raised  an  equity  sufficient  to 
rebut  (according  to  Lord  Hardwicke^%  phrase)  (c), 
the  equity  of  the  creditor  claiming  against  the  estate  of 
the  deceased  partner  i  yet  the  (]!purt  held  that  the  legd 
-  right  attached  to  the  bond  could  not  be  removed ;  and 
on  that  ground,  and  that  only,  decided  in  fiivour  of  the 
claimant. 

In  Bishop  v.  Church  (d)  also,  there  was  a  joint 
.  bond ;  and  here  it  is  that  Lord  Hardmcke  lays  down 
the  principle  already  alluded  to,  and  which  ougbt 
to  be  kept  closely  in  view  throughput  the  present  dis- 
cussion. He  does  not  say  that  the  creditors  of  a  firm, 
not  obtaining  payment  from  the  surviving  part« 
ners,  have  an  unconditional,  absolute  right  to  fix,  ia 
equity,  4he  assetsof  a  deceased  partner ;  but  that  tbein 
is  an  equity  ^  which  may  be  rebutted  by  circtim- 
"(e) 


(o)  2  Vern.  477, 292.  (rf)  2  Ves.  100,  571. 

(*)  1  P.  W.  583.  (tf)  <<  The  Plaintiff  must 

(e)  In  Bishop  v*  ChuriA^  come  m  from  a  pare  foon- 

&e  next  case  eked.  tain." 
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la  JEfoore  v.  Qmtendn  (a),  Lord  Thurlow  dismissed         ISIG. 
the  BiU.     It  wiU  probably  be  aUeged  that,  in  that      ^"^"^^"^ 
case,  it  did  not  appear  the  surviving  partners  were  in-      ^^^^""^^ 
solvent :  but  that  was  not  the  ground  of  Lord  Thur*      Noble,  &c. 
bv's  decision,  nor  was  it  so  understood  to  be  by  the  ^         , 
present  Lord  CtumceUor^  who^  in  Ex  parte  Kendaiijb)^ 
says,  ^^  It  was  contended  that,  though  at  law  the  debt 
survives,  a  demand   may,   under  circumstances,   be 
maintained  in  equity  against  the  assets ;  and,  that  it  is 
so  in  many  cases,  is  established ;  though  doubted  ex- 
tremely by  Lord  Thurlow  in  Hoare  v,  Contencin" 
And,  in  another  place  (c),  adverting  again  to  ^^  Lord 
Thurlow^s  doubt  in  Hoare  v.  Contencin^^^  he  couples  it 
with  ^^fats  own  surprise,  that  a  Court  of  Equity  should 
have  interposed  to  enlarge  the  effect  of  a  legal  contrao^^^ 
although  he  adds,  ^^  the  modern  doctrine  certainly  is, 
that  where  a  man  has  chosen  to  take  the  joint  creditor 
several,  though  at  law  his  security  is  wearing  out,  as 
eaeh  of  his  debtors  dies,  yet  it  is  fit  that  the  creditor, 
whose  debt  remains  at  law  only  against  the  survivors, 
should  resort  to  the  asse^  of  a  deceased  debtor ;  and  a 
Coort  of  Equity  will,  under  certain  modifications,  con- 
stitnte  that  demand." 

In  Hoare. r.  Conteneitij  therefore,  Lord  Thurlow 
doubted  this  equitable  right  against  the  property  of  a 
deceased  partner  altogether ;  but  in  none  of  the  cases 
is  that  right  laid  down  as  an  absolute  and  unqualified 
principle*  On  the  contrary,  it  is  always  stated  as  an 
eqaitable  and  moral  claim,  which  may  be  met  by.  an 
eqaitable  and  moral  defence.  The  ground  is  this,  that,, 
though  the  claim  in  law  is  dissolved,  it  is  contrary  to 

*\ 

(a)  1  Bro.  27.  (c)  17  Yes.  p.  25. 

W  17  Ves.  514,  p.  682. 
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l^l£*  principles  of  equity  tbat  tbe  deceased  partner  shall  re- 
main solvent,  and  not  satisfy  his  engagement.  But,  if 
such  is  t^^  principle,  it  follows  that  in  every  case  tbe 
circuniBtances  pf  the  claim  must  be  examined  into; 
and  the  true  question  upon  this  exception,  (the  same 
Sleecu'8  case.  iIjj^i  ^jii  mainly  arise  upon  all  the  other  exceptions), 
is,  whether  or  not  those  who  claim  to  set  up  this  equity 
against  Ikfoatfne$*s  estate  have,  by  their  own  conduct, 
(tfajafir  ignorance,  or  laches^  or  omitting  to  sue,  when 
they^ight  have  recovered  against  the  surviving^  part- 
ners,) created  a  case  which,  in  point  of  moral  justice, 
countervails  the  equitable  prikiciple  which  the  Court 
has  raised  in  their  favour.  The  cases  of  Daniel  v. 
Cronia)^  and  BUphenson  v.  Chis7S>eU(b)y  folly  confirm 
this  view  of  the  doctrine  of  the  Court* 

Supposing  the  creditors  of  a  firm  to  have  a  right, 
instantly  on  the  death  of  one  of  the  partners,  to  file  a 
bill  to  compel  the  surviving  partners  to  pay  them,  the 
question  then  will  be,  what  is  that  species  of  oonduct 
on  the  part  of  the  creditors  which  amounts  to  what  a 
Court  will  consider  as  unconscientious  neglect  con- 
stituting a  sufficient  answer  to  rebut  the  original  equity 
which,  for  the  arguroenf  s  sake,  I  will  admit  to  exist. 
Tbe  equity  must,  in  such  case,  vary  with  the  time 
which  is  suffered  to  elapse,  during  which  the  creditors 
might,  if  they  had  (deased,  have  prevented  the  sur- 
viving partners  from  applying  the  funds  to  their  own 
purposes,  from  wasting  them,  from  engaging  then  in 
new  dealings  and  speculations.  There  must  be  one 
equity  fi>r  the  delay  ofan  hour,  anotlter  for  one  mootb, 
another  for  nine  months.  The  Court  will  never  my 
that  their  original  equity  is  to  be  kept  alive  with  a   | 

(«)  3  Ves.  277.  (b)  3  Yes.  Me. 

I      i 
i 
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total  dnragard  to  their  intervening  conduct)  and  that,  1816. 

when  a  bankruptcy  takes  place,  the  effects  of  the  de-  Vi^%^^ 

ceased  partner  are  to  be  wasted,  to  make  good  a  loss  Dstaynes 

which  wouM  never  hare  happened  if  they  bad  appli^  Voe'vL  Ac 


sooner. 


SLEtCH'S   CASK. 


The  equity  thus  administered  against  the  represent- 
atives  of  a  deceased  partner,  cannot  place  them  in  a 
less  ftvonrable  situation  than  that  of  a  ^rety,  the  sur- 
viviog  partners  being  in  the  place  of  the  principal. 
Now,  wtiU  a  Court  of  Equity  permit  the  obligee  in  a 
boad,  by  extending  the  day  of  payment,  to  protract  the 
lespoBsibility  of  the  surety;  and,  after  suffering  nine 
moaths  to  pass  without  taking  the  trouble  even  to  de- 
aiaiid  payment  of  the  obligor,  a  bankruptcy  having 
since  intervened,  to  call  upon  the  surety  to  make  good 
the  debt,  the  payment  of  which  has  beeu  prevented  by 
bit  own  voluntary  neglect?  The  contrary  is  clearly 
established.     NUbM  v.  Smithy  (a)  Rees  v.  Benring^ 

Again,  according  to  a  known  principle  of  mercantile 
law,  if  the  holder  of  a  bill  gives  time  to  the  acceptor, 
he  thereby  discharges  the  drawer;  and  this  is  a  rule 
which  bears  the  closest  analogy  to  the  case  before  the 
Court,  being  instituted  for  the  purpose  of  preventing 
injury  to  the  drawer,  who,  if  he  had  had  notice  in  due 
time  of  the  acceptor's  refusing  payment,  might  per- 
baps  have  taken  measures  to  compel  it*  This  is  now 
80  much  the  established  and  invariable  rule  at  Guild- 
ball,  that  Liord  EUenboroiigh  has  repeatedly  said,  if 
the  drawer  of  a  bill  has  effects  in  the  hands  of  the  ac- 
^tor  at  any  time  between  the  time  of  drawing  and 

(a)  %  Bro.  579.  (6)  2  Ves.  jan.  540. 
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IStt.  ihe  aee^tance,  he  will  not  enter  into  the  quesUoii  of 

^*"^*^^^^^  more  or  less  time,  or  into  the  period  when  drawn,  «• 

DsTATinEs  the  circumstances  of  relative  sitnation  between  ths 

NoBu,  &e.  ^^^^  *^  acceptor  previous  to  the  acoeptanoe.<a) 


SuOECii's  CASS. 


In  the  present  case  there  is  a  period  of  nine  months, 
between  Devaynes's  death  and  the  time  of  the  bank- 
ruptcy, during  which  Miss  Sleech  suffered  her  cash 
•balance,  such  as  it  was  at  the  death  otDcufymsy  to 
remain  in  the  hands  of  the  surviving  partners,  without 
demanding  payment;  except  that,  about  four  moadis 
after,  she  drew  tor  £50.  What  inference  could  be 
drawn  from  the  circumstance  that  Devaynes^s  name 
continued  in  the  firm,  admitting  that  she  knew  the  fiict 
of  his  decease,  it  is  not  easy  to  conjecture.  For  nothing 
is  more  common^  both  in  banking-houses  and  other 
partnerships,  than  for  the  name  of  the  firm  to  remain 
unaltered,  during  a  period  of  fifty  years  or  more,  not- 
withstanding the  many  changes  that  may  have  happened 
in  the  persons  of  the  individuals  composing  it.  At 
law,  the  death  of  one  partner  is  a  dissolution  of  the 
contract  between  that  partner  and  the  customer  of  the 
firm ;  and  to  allow  the  customer  to  infer,  from  the  cir- 
cumstance of  the  name  continuing,  any  interest  in  the 
representatives  of  the  deceased,  would  be  to  allow  an 
inference  to  be  raised  against  a  known  and  positive 
rule.  None  of  the  cases  amount  to  this,  where  a  ere* 
ditor  has  not  even  demanded  payment  of  the  survivors, 
and  yet  shall  be  permitted  to  come  into  equity  agaiost 
the  representatives  of  the  deceased,  although,  in  fiict, 
his  money  continued  in  the  firm  for  ^ht  months  after 

(a)  See  the  references  to  frene,  SOunpb.  145.  Rmker 
ChiUy  on  Bills  of  Exchange,  v.  HiUcTy  ib.  217.  Robau 
p.  212.     Hammond  v»  Du*     v.  Gibtony  ib.  334. 
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bis  deatb,  ami  to  say,  I  am  bow  in  tlie  same  8iU»«  1810/ 

tioD  as  if  I  bad  used  the  utmost  diligence^  and  filed  ^^^v^/ 

a  BUi  immediately  on  the  death   of  the  deceased  I>evatiibs 


The  case  of  bankers  is  stronger  than  that  of  ordinary 
tradersi  because  the  money  in  their  hands  is  ratber  a 
deposit  than  a  debt,  and  may  therefore  be  instantly  do* 
manded  and  taken  up ;  and  this  is  the  reason  why  no- 
body ever  hears  of  an  action  against  a  banker  to  pay  a 
baknce,  unless  in  the  case  of  disputed  items.    If  a 
man  deposits  a  collection  of  pictures  in  the  hands  of  a 
partuership,  and  one  of  the  partners  dies^  and  nine 
moolhs  afterwards  a  fire  happens,  by  which  the  pictures 
are  consumed ;  can  he  come  into  a  Court  of  Conscience, 
and  say  to  the  Executors  of  the  deceased,  you  must 
make  good  the  loss  sustained  by  the  surviving  bailees? 
The  trust  reposed  in  a  banker  arises  out  of  personal 
confidence;  and  the  case  of  a  banker  is  the  strongest 
that  can  be  put  where  the  fact  of  giving  credit  to  the 
surviving  partners,  or  of  a  little  more  or  less  of  neg- 
ligence in  the  support  of  a  claim,  raises  a  strong  equity 
either  fi>r  or  against  the  demand.    The  negligence  is 
inexcusable  in  the  eye  of  a  Court  of  Equity,  in  pro- 
portion to  the  facility  with  which  the  money  might, 
bat  for  it^  have  been  secured.     And,  upon  these  prin- 
ciples, we  say  that  the  fact  of  continuing  the  money  in 
the  hands  of  the  survivors  for  nine  months,  is  evidence 
of  a  transfer  of  credit  from  the  old  to  the  new  gart- 
nership. 

In  assuming  the  solvency  of  the  house  at  the  time  of 
Devajfms^s  death,  we  would  not  be  understood  to 
mean  that  if  all  the  customers  of  the  house  bad  in- 
stantly on  the  event,  and  at  the  saniQ  moment,  gone. 


Sleech's  cask. 
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1810.         aad  demanded  payment,  tiie  whole  amovnt  of  Oar 
^^^^^^      money  would  have  been  forthcoming^.     The  repoit 
DsTATNit      gi^i^  ^  Master  to  be  of  a  contrary  opinion;  and  the 
NoBLE^  &c.     ^^^  punctual  and  opulent  banking-house,  or  house  of 
Sr^fi^V  ^J^.  trade,  in  the  metropolis,  cannot  be  asserted  to  be 
solvent  fbr  such  a  purpose.    The  solvency  of  whidi  we 
speak,  and  which  the  fticts  of  the  case  sufficiently  esta- 
blish, is  the  ability  to  pay  in  the  ordinary  coarse  of 
f)ayment.     But,    suppose  they  were  only  partially 
solvent,  the  argument  is  still  th^  same  in  substance, 
though  not  in  extent.    In  the  cases  of  sureties,  (a) 
the  argument  is  not  gone  into,  whether  the  surety  is 
or  is  not  damnified  by  giving  time,  nor  whether  more 
or  less  injury  arises  from  want  of  notice;  and  Lord 
Loughborough  expressly  says,  (ft)  "  I  cannot  try  (be 
cause  by  inquiring  what  mischief  it  might  have  done ; 
for  that  would  go  into  a  vast  variety  of  speculation, 
upon  which  no  sound  principle  could  be  built'*    Tbe 
surety  has  a  right,  the  day  ailer  the  bond  is  due,  to 
come  and  insist  upon  its  being  put  in  suit    And  Lord 
Ellenborough  lays  down  the  same  doctrine  as  applies- 
''  ble  to  the  case  of  drawer  and  acceptor. 

The  hardship  on  the  representatives  otDeoayna  is 
the  same,  whether,  at  the  time  of  his  death,  the  part- 
nership was  able  to  pay  the  whole,  or  only  a  part  of  its 
debts ;  for  it  has  been  decided  by  the  Lord  Chancellor 
in  Ex  parte  Ruffifij  (c)  and  Ex  parte  WiUiams^(i) 
that  where,  upon  the  death  of  one  partner,  the  sur- 
vivors take  the  property  into  their  own  hands,  and  go 
on  in  the  usual  course  of  trade,  and  then  fiul,  tbere 

(a)  Reei  v.   Barrmgiony         (ft)  2  Vss.  jno.  £45. 
2  Ves.  Jan.  540,  Sec.  and  see         (c)  6  Ves.  119. 
Boutaeei.  SiiMs^iSVe^'StQ.        (d)  11  Ves.  3. 
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can  be  no  ftpporttonment  of  the  former  and  after  ac-  1816. 

quired  property,  bat  the  old  and  new  creditors  miut       ^^^v^i/ 
take  eqnaUy  out  of  the  amalgamated  fund.  ^'^tr'^ 

Noble,  Ac. 
Then  consider  the  mischief  likely  to  result  from  this  Swbch^s  case. 
claim  being  allowed.  If  a  man  is  once  satisfied  that 
he  retains  in  his  power  an  ultimate  guarantee  of  pay-* 
ment  in  the  recourse  which  equity  gives  him  to  the  • 
Mtate  of  a  deceased  partner,  what  temptation  does  this 
hold  out  to  afford  every  possible  fiicility  and  accora- 
modation  to  the  surviving  partners ;  what  an  opening 
to  the  inflnence  of  connexion  and  favour.  How  easy 
will  it  be,  with  most  persons,  to  reconcile  the  mind  to 
tide  species  of  moral  fraud,  by  the  accuse  that  it  is  the 
law  of  the  land  which  gives  this  subsidiary  right  to 
the  customer.  No  man  can  be  more  desirous  than  the 
Lord  ChanceUar  appears,  from  the  report  of  Ex  parte 
Kendalj  to  be,  of  repudiating  the  notion  that  a  Court 
of  E!quity  ever  meant  to  proclaim  this  public  licence 
of  negligence  and  injustice. 

But,  supposing  this  claimant  is  not,  in  consequence 
of  her  laches,  to  be  held  as  having  virtually  released 
the  estate  of  the  deceased  partner,  she  mnst  nevertbe* 
less  be  held  as  having  so  done  by  her  subsequent  deal* 
iogs  with,  amounting  to  the  having  given  a  new  credit 
to,  the  survivors.  Upon  the  same  principle  as  in 
Evans  v.  Drummqndj  {a)  where  two  partners  gave  a 
joint  bill  of  exchange  for  a  partnership  demand,  and, 
when  it  became  due,  the  holder  took  the  separate  bill 
of  the  continuing  partner ;  he  was  held  to  have  thereby 
discharged  the  estate  of  the  other ;  for  it  was  a  reliance 
on  the  sole  security  of  the  continuing  partner. 

(a)  4  Esp.  N.  P.  Rep.  89. 
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181&.  In  the  jiresent  case  the  Master  has  atated  it  as  a 

^^"^^^^^^^       matter  of  &ct,  that  the  several  custoniera  (incloding, 
^^^  of  course,    this  clalmaDt,)    did,   after  the  death  of 

NoBUB)  &c*  Deoaynes^  continue  to  deal  with,  and  employ  the  sor- 
$i.«£cji'8  QhxL  vivors  as  their  bankers.  This,  therefore,  ficas  a  fresh 
contract  with  the  four  persons  constituting  the  new 
firm,  that  they  should  hold  the  money  deposited  with 
them  upon  the  same  terms  as  it  was  held  by  the  five 
persons  constituting  the  old  firm.  It  was  an  act  wi« 
equivocally  amounting  to  a  recognition  of  .the  four  as 
their  debtors,  in  discharged  of  the  deceased  partner. 
And  this  act  of  recognition  is  a  circumstance  which 
distinguishes  the  present  from  all  the  eases  that  can  be 
cited  in  support  of  the  alleged  general  principle.-*- 
In  Haak  y.  Perchalj  At  was  argued  that  there  was  a 
new  contract;  but  the  Court  held  the  variation  was  not 
sufficient  to  make  it  so,  the  special  contract,  which  was 
the  foundation  of  the  debt,  remaining  uncancelled  ia 
the  hands  of  the  obligee.  Bishop  y.  Churchy  was  a 
case  of  relief  upon  the  ground  of  mistake  in  the  nature 
of  the  security ;  and  Thomas  v.  Fraser(a)  was  of  the 
same  description.  So  also.  Bum  v.  Bum»  (b)  These 
cases  cannot,  in  any  manner,  afiect  the  present ;  and 
the  principle  which  governs  them  is  extended  in  others 
to  securities  by  simple  contract  In  all  cases  where  a 
security,  whether  special  or  otherwise,  is  taken  for  a 
debt,  without  further  circumstances,  the  Court  pre- 
sumes it  to  have  been  the  intention  of  the  parties  to 
give  and  take  the  best — that  is,  a  joint  and  several  se- 
curity. This  is  the  doctrine  established  by  Lanci* 
Williams,  Daniel  v.  Crossy  Sec.  There  is  only  one 
case  which  gives  the  least  sanction  to  the  demand 
in  the  present  instance;  and  that  is  Skphemon  t. 

(a)  3  Ve^.  399.  (b)  3  Ves.  566. 
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GUrsetf  .•  (a)  but  this,  also,  wUl  be  fboiid  very  differ-         18li. 
eat  in  all  the  circnnistances  which  can  entitle  a  creditor 
io  relief.    In  that  case  the  creditors  did  not  seek  any  _ 

direct  relief  against  the  estate  of  ChUwell/  and  Lord  Noble,  &c« 
jRas$fyn  was  not  founded  by  any  preTious  decision  in  Slekch's  cask. 
the  dieium  which  he  threw  out,  that  they  had  a  right 
in  equity  io  go  immediately  upon  the  estate  of  C/Uswelly 
if  they  Aought  fit  That  dieium  was,  however,  sub- 
eequeiady  acted  upon;  uid  in  the  case  of  Gray  v.  CA»« 
■wdly(b)  the  present  liOffd  OumeeUar  felt  himself  ex- 
ceedingly embanrassed  by  it,  expressly  recognising  the 
distimtion  here  taken  between  this  case,  and  the  cases 
of  mistake  in  thetmture  of  the  seeuritiefl^  m.  that  the 
latter  class  of  cases  proceeds  entirely  on  the  ground  of 
intention.  There,  however,  the  only  question  being 
whetner  the  joint  and  separate  creditors  should  come  . 
in  pari  passu,  and  that  question  being  decided  in 
frvour  of  the  separate  creditors,  there  was  no  party 
interested  in  contending  that  the  joint  creditors  should 
not  come  in  at  all,  even  after  the  separate  creditors 
had  been  satisfied;  aiid,  besides,  in  that  case,  the 
principal  feature  which  distinguishes  the  present  was 
wanting;  for  there,  not  an  bourns  credit  h^d  been  given 
by  the  creditors  to  the  surviving  partner,  whose  bank* 
mptcy  followed  instantaneously  on  the  death  of  CAtV- 
weB,  That  case,  therefore,  anomalous  as  it  is  in  itself^ 
is  no  authority  whatever  for  the  present.  It  never  can 
be  the  rule  of  the  Court  that  no  length  of  acquiescence 
shall  be  a  bar  to  the  demand, — ^that  no  acts  of  the  cre- 
ditor shall  suffice  to  preclude  him  from  Peeking  this 
relief  against  the  estate  of  a  deceased  partner.  But, 
if  any  limit  is  to  be  esteblished,  where  can  it  be  looked 
for  more  consistently  than  in^he  analogies  already  in- 
sisted on? 

(a)  3  Ve»,^73 (6)  9  Ves.  118. 
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1SI6.  A notber  point  in  the  cafie^  which  hat  not  beibn  been 

^^^"^^^^^       noticed,  is  that  Miss  Skech  has  signed  the  cerlificale 
^^J*™      of  the  samving  partners ;  and  die  w  signed  it  liefi>re 
Noble,  &c.     she  attempted  to  call  on  the  estate  of  the  deceued 
Sleech*«  case,  partner.    Now,  as  the  sunriving  partnen  were  the 
primary  debtors,  we  submit  that  the^disdiarge  of  ikdr 
estate  must  be  held  to  operate  as  a  bar,  both  at  law 
and  in  equity,  against  the  demand  on  the>  representa- 
tives otDevaynes^  upon  the  principle  that  that  which 
dischai^s  one  partner  discharges  the  firm*    Bat  far 
the  statute  of  Amiey  (a)  that  principle  would  have 
operated  to  discharge  Devayna  hiaMelf,  had  he.  been 
alive  and  solvent;  and  the  statute,  wUch  is  meant  ta 
prevent  this  operation  in  the  case  of  a  living«pfu4Ba* 
who  is  solvent,  does  not  extend  to  the  representatives 
of  a  deceased  partner. 


For  the  Master^ $  JlqporL 

Julif  17, 18.        Three  points  have  been  made  in  support  of  these, 
exceptions. 

Rrst^  That  the  Court  has  never  iuterfered,-«-or,  if 
it  has^  that  it  has  improperly  interfered, — to  make  the 
assets  of  a  deceased  partner  liable  for  the  debts  of 
the  firm. 

Secondly y  That,  even  supposing  that  to  be  the  law  of 
the  Court  with  respect  to  ordinary  partnerships  in  trade, 
the  case  of  a  banking-house  is  difierent,  being  governed 
by  a  custom  peculiar  to  itself. 

(a)  10  Ann.  c.  16«  8.  3. 
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TUrifyy  Supposing  both  the  former  propositions  to         1816. 

be  nntenaUe,  then  that,  in  this  individaal  case,  the  J^^"^*^^^ 
subsequent  dealings  and  transactions  haye  been  such  ^^ 

as  amoant  to  a  release  of  Devaynes^s  estate.  Noble,  ftc 


As  to  the  two  first  points,  the  Decree  has  disposed  of 
them ;  for,  supposing  the  creditors  to  haTO  no  right  in 
equity,  upon  general  principle,  to  come  on  the  estate 
of  a  deceased  partner  in  a  l>anking-houae  on  the  in* 
solvency  of  the  surviving  partners,  the  Bill  filed  by 
Sir  Thomas  Barings  on  behalf  of  himself  and  all  other 
crediton  of  the  partnership,  ought  to  have  been  dis* 
nisaed  at  the  hearing ;  it  appearing  upon  the  record, 
both  that  the  house  was  a  banking*house,  and  that  nine 
months  had  elapsed  between  the  death  of  Devaymt 
sad  the  bankruptcy  of  the  survivors.  The  decree  ac- 
cordingly proceeds  upon  the  principle  that  the  estate  is 
frimd  fade  liable,  and  that  it  only  depends  on  the 
nature  of  the  subsequent  dealings  and  transactions, 
whether  its  liability  has  been  discharged.  To  this,  as 
the  only  true  point  in  the  case,  therefore,  it  will  be 
enough  to  confine  our  attention ;  only  premising  that 
the  general  rule  is  admitted  by  the  Lord  OumaUor 
to  be  established,  although  he  expresses  some  surprise 
how  it  should  have  come  to  be  so.  (a) 

Three  gronnds  are  tahen  for  contending  that  the 
estate  has  been  released^ 

Firstj  The  time  that  has  elapsed. 

^amdljifj  The  checb  drawn. 

7%'ntf^,  The  certificate  signed. 

(a)  In  Ex  parte  Kendal^  ub.  tup. 


SuUECtt'S  CASE. 
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dxtatnes 

Noble,  &c* 

SlBBCB'S  GA8£. 


As  to  the  first,  that  also  was  open  to  have  been  eon* 
tended  at  the  bearing.  If  the  period  of  nine  months 
did  not  appear  on  the  record,  it  was  at  least  dear  that 
there  had  been  an  acquieacence  of  more  than  twenifj- 
four  hours,  the  period  within  which  the  claim  on^ht, 
by  analogy  to  the  case  of  the  drawer  and  acceptor  of  a 
bill  of  exchange,  to  have  been  instituted.  Ifthede* 
mand  had  been  legal  instead  of  equitable,  itconld  only 
have  been  barred  by  the  statute  of  Limitations ;  and 
the  only  bar  to  an  equitable  debt  is  by  analogy  to  that 
statute.  If  the  rule  be,  that  all  the  creditors  of  a 
banking-house  must,  immediately  on  the  death  of  a 
partner,  drew  out  their  balances,  there  is  no  house  as 
solvent  that  it  could  stand  such  a  sudden  run  upon  its 
credit.  The  money  is  advanced  upon  the  joint  credit 
of  all  the  partners.  AU  have  derived  more  or  less 
benefit  from  it,  and  the  question  of  more  or  less  is 
what  the  Court  will  not  enter  into.  Therefore,  though 
your  contract  is  joint  at  law,  Jn  equity  it  is  joint  and 
several.  Consequently,  the  estate  of  one  of  the  partp 
ners  dying  cannot  he  discharged  till  all  the  debts  are. 
paid ;  and  no  length  of  time  can  operate  as  a  bar  to  the 
demand,  but  that  which  would  have  so  operated  in  the 
t  of  a  legal  debt 


Then  comes  the  circumstance  of  Miss  Sleech  haWng 
drawn  a  check  upon  the  house,  under  the  name  of  the 
old  firm,  after  Devaynes^B  death*  Whettier  ake  had 
^  or  had  not  notice  otDevaynes^s  death,  is,  in  our  view 
of  this  question,  perfectly  imnaleriah  Bnt,  in  point 
of  fact,  the  Master  has  found  that  Miss  Sleech  had 
actual  notice  at  the  time  she  drew  this  check.  By  diis 
act,  undoubtedly,  she  recognizes  the  surviving  partners 
as  her  debtorsd^— But  upon  what  princqde  can  it  be 
siud  that,  in  so  recognizing,  she  adopts  them  as  such 
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debtors  in  discharge  of  the  estate  of  a  deceased  person  1816^ 

who  was  her  debtor  jointly  with  tbem  ?  v-^w/ 

,  Devaynes 

In  the  cases  of  principal  and  surety,  the  meaning  of  Noble,  Sec, 
"  giving  time  to  the  principal,"  whereby  the  snrety  is  c  g^j-i  oasb. 
discharged,  is  the  entering  into  an  engagement  by  vir« 
tue  of  which  the  creditor  is  not  to  call  upon  the  prin- 
cipal for  a  certain  fixed  period ;  and  this,  it  has  been 
justly  held,  is  contrary  to  good  faith  with  the  surety, 
and  disdbarges  him.  But  in  no  other  case  is  the  surety 
discharged*  What  has  that  to  do  with  the  present  l-^ 
Ueaih  ▼•  Percmd^  (a)  Darnel  v.  Crost^  {b)  and  a  lata 
ease  of  Orr  v.  C%ase,  (c)  before  the  Vice-chancellor^ 
sufficiently  lay  down  the  principle  as  to  what  are  the 
suhseqnent  dealings  and  transactions  which  entitle  a 
party  to  say  that  his  estate  is  released*  They  are 
only  such  as  clearly  demonstrate  the  intention  of  the 
creditor  to  give  credit  to  the  surviving  partners  ex- 
closively. 

But  this  is  not  the  case  of  a  surety.  Deoa^a  was 
jobtly  liable  with  the  odier  partoers,  by  the  original 
contract  At  law^  his  liability  is  gone ;  but  his  estate 
continues  subject,  in  equity,  by  force  of  that  originaL 
contract.  Neither  is  it  the  case  of  a  bailment.  Money 
may  be  deposited  so  as  to  be  the  subject  of  bailment ; 
bnt^  in  order  to  constitute  it  such,  the  contract  must 
he  to  return  it  in  qpecie.  True,  the  party  depositing 
receives  no  interest  for  his  money ;  but  he  has  trans- 
ferred  the  beneficial  use  of  it  to  the  party  mth  whom 
it  is  placed,  commuting  his  own  beneficial  use  for  the 
convenience  of  drawing  it  out  as  he  haa  occasion. 

(o)  1  P.  W.  €183.  (e)  Sse  port,  a  note  of  ths 

(6)  3  Vest  ^77.  case  hera  referred  to. 
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if  ^*  M  ^"^  Primrose  r.  Bromley  {a)  Lord  Hardmicke  refers 

to  a  case  as  having  been  decided  by  himself  where 
there  were  two  persons  jointly  bound,  and  one  died. 
NoBLBy&c.  At  law,  he  says,  the  bond  might  have  been  put  in 
Sf,yB^n>  f  ]i^,  svit  against  the  survivors :  <<  but,  as  I  thoo^t  it 
extremely  hard,  I  decreed,  the  representative  of  tlie 
co-obligor  should  be  chained  pari  passu  with  the  sur- 
viving obligor  in  the  payment  of  the  bond,  (i) 

With  regard  to  Miss  Sleech  having  signed  the  certi* 
icate ;  in  every  case  of  this  nature,  before  the  ques- 
tion can  arise  whether  that  act  will  operate  as  a  dis- 
charge of  the  solvent  partner'a  estate,  the  parties  mail 
be  brought  into  the  situation  of  principal  and  sorelj. 
In  this  case,  the  Master  has  not  found  that  the  house 
was  solvent  at  tiie  time  of  Dev^fynes^n  death  ;  and  this 
fact,  which  is  assumed  on  the  other  side,  rests  abso- 
lutely on  no  foundation.  The  Master  only  says  that 
the  house  continued  in  good  credit  to  a  subsequrat 
period.  But  so  it  may  have  done,  and  yet  have  been 
all  the  time  actually  insolvent  The  statute  of  J$me 
is  expressly  intended  to  prevent  the  certificate  from 
operating  in  such  a  case  as  the  present.  It  says,  not 
only  that  those  who  were  partners  at  the  time  of  the 
bankruptcy  shall  not  be  discharged,  but  those  who 
were  under  joint  obligations  at  that  time  shall  not  be 
dischniged  by  die  signing  of  each  otter's  certifcite. 
And  the  policy  of  the  statute  must  be  taken  to  extend 
itaamuch  to  ttie  case  ef  a  joint  oUigation  in  eqviiy 
at  at  law. 

(a)  1  Atk.  (K>.  the  nature  &i  the  sscotity* 

(b)  Thb  moBt  have  been    Seealso,  ^ftSfimiv.FiiMifto*^ 
en  the  greand  ef  misiake  in    3  Atk.  31^  33. 
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1816. 


Bari^  in  feply. 

De¥ATNES 

AduUtng,  as  I  ooncrive  we  are  boand  to  admit  the  No»lE|  Ac. 
{Hrtneiple,  that,  althoag:h  a  joint  debt  Bunrives  at  law,  Sleech's  cawT 
in  equity  tfie  estate  of  a  deceased  partner  continues  Jirf^  is. 
liaUe,  nothing  has  been  said  to  shew  that  this  is  an  in- 
▼arjdble  rale,  or  incapable  of  being  rebutted  by  the 
particnlar  circumstanoes  attending  the  relative  situa- 
tion and  condn^  of  the  creditors,  and  of  the  repre- 
sentatiTOs  of  the  deceased  partner,  the  nature  of  the 
<Mriginal  engagement^  and  the  object  and  purposes  for 
which  it  was  made  and  entered  into.  On  this  latter 
point,  no  answer  has  been  attempted  to  the  distinction 
taken  between  the  case  of  a  banking-house,  and  of  an 
ordinary  commercial  partnership*  In  one  sense,  un- 
doubtedly, the  banker  is  a  debtor  to  bis  customer;  but 
if  is  a  species  of  debt  contracted  on  the  ground  of 
mmiual  fiiith  and  confidence,  that  the  entirety  of  the 
money  shall  be  ready  at  a  certain  place,  and  at  a  cer- 
tain moment ;  and  it  is  on  the  ground  of  this  peculiar 
confidence,  that  the  customer  who  so  deposits  his 
money,  does  it  without  the  reservation  of  interest  for 
the  use  of  it.  On  the  same  ground,  a  man  depositing 
money  with  a  number  of  persons  constituting  the  firm 
of  a  baniung-house,  does  it  in  the  confidence  that,  if 
one  should  happen  to  die,  his  representatives  will  not 
iirtcrfiips  to  disturb  the  joint  fiind  out  of  which  his 
money  is  payable ;  and,  upon  the  same  understand- 
ing, the  survivors  say  to  the  representatives  of  the  de- 
ceased. It  is  not  your  business  to  look  to  the  applica- 
tion of  these  funds.  The  persons  who  have  deposited 
them  know  that  your  Testator  is  no  longer  in  the  firm, 
but  adopt  us,  the  survivors,  giving  us  a  mandate  to 
hold  the  balances  to  tiieir  use. 

Vol.  I.  «P 


Dktatnis 
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1810*  ^  Buty  admitting  that  the  estate  of  the  deceased  coa* 

tinues  liable  until  the  creditors  have,  hy  their  condtict, 
manifested  their  intention  to  transfer  that  liability 
NoaLK,  Ac.  to  the  snnrivors,  and  that  the  mere  ciretirastaiioe  of 
SiJMc  •  ""^  acquiescence,  or  neglecting  to  call  for  their  balances, 
daring  the  period  of  a  few  months  after  the  death  of 
the  deceased,  is  not  sufficient  to  raise  that  manifeslation 
^  intention,  the  moment  that  a  party  becomes  active 
in  indicating  such  an  intention,  a  very  different  oom- 
.plexion  is  given  to  the  case ;  and  this  is  what  we  con* 
tend  that  Miss  Sleech  has  done  by  drawing  the  check 
on  the  surviving  partners.  Now,  suppose  that  when 
^  4hi8  draft  was  presented  for  payment  by  a  customer 
having  a  large  balance  still  remaining  in  their  hands, 
the  Executors  of  the  deceased  partner  had  interposed 
to  stop  the  payment  of  it,  saying,  that  their  Testator's 
•estate  was  interested ;  and  that  ihey  must  be  first  sa- 
tisfied that  the  funds  are  not  only  sufficient,  butar«  ii 
a  course  of  due  administration  according  to  the  native 
and  priority  of  the  demands  upon  them.  What  would 
the  customer  answer  to  this  ? ,  Would  he  not  say,  I 
drew  this  draft,  knowing  that  your  Testator  was  dead, 
knowing  also  that  my  balance  is  in  the  hands  of  his 
surviving  partners.  I  drew  it  upon  the  confidence  of 
our  original  agreement,  which  was,  that  the  money 
ehonld  be  forth-coming  the  moment  I  think  proper  to 
demand  it : — I  look  to  4hem  for  the  payment  of  it  :^ 
and  what  right  have  ffou  to  interfere  ?  It  is  thus  tbat 
vuin  might  possibly  be  brought  upon  a  solvent  hoase, 
merely  because  there  is  a  demur  on  the  part  of  those 
who  have  undertaken  to  have  the  money  ready,  and  to 
pay  it  the  instant  it  is  called  for. 

In  a  case  of  this  nature,  however,  the  general  and 
-established  usage  may,  perhaps,  speak  still  more 
plainly  than  either  the|NurticuIar  circumstanced  of  con- 


DSTAYKXS 

Vm 


Slxech*8  case. 
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tbct  pmnmed  by  fbe  partiee,  or  the  precise  terms  of  Ibe  1816. 

original  eootnact    It  is  not  the  usage,  oa  the  death 

of  a  partner  in  a  bankiog-hoase^  for  his  Executors  to 

look  over  the  books  of  the  partnerBhip  in  order  to  see     Noble,  &c« 

who  are  the  customers,  and  to  call  upon  them  either 

to  draw  out  their  balances,  or  relinquish  their  ^laioi 

upon  the  deceased^s  estate.  Why  is  that  not  the  usage? 

Because,  the  instant  a  customer  knows  that  one  of  the 

partners  has  left  the  firm,  that  instant  it  would  behove 

bio  to  call  for  bis  balance ;  and,  if  he  omits  to  do  so^ 

lie  immediately  acquiesces  in  its  remaining  in  the  hands 

of  the  sunrif ors,  and  adopts  those  snrvivors  as  his 

debtors. 

Upon  these  grounds,  as  well  as  upon  the  strong 
hagaage  of  Lord  Eldon  in  Ex  parte  Kendal  {a)^  we 
rest  our  case.  It  is  not  fair  to  resort  to  the  decree  as 
having  disposed  of  any  part  of  the  present  qaestion, 
9niee  the  decree  was  necessary  in  order  to  have  the  be- 
nefit of  the  Master's  judgment ;  and  it  was  certainly  the 
intention  of  the  Court  in  pronouncing  it  to  leave  eveiy 
point  of  law  open  for  argument. 


The  Master  of  the  Rolls. 

It  can  hardly  be  necessary  in  this  case  to  enter  into      ^^^     * 
a  detailed  consideration  of  the  ground  and  origin  of  i^^^  ^^j^     ^^ 
the  equity  on  which  the  claim  of  the  creditor  is  found-  tially  adopts,  the 
ed. — The  Decree  assumes  its  existence,  and  has  directed  Lex  Mercaloria 
certain  inquiries,  the  object  of  which  was  to  ascertain  in  respect  of 
whether  that  equity  be  affected  by  any  thing  that  has  partnerships  m 


(a)  17  Ves.  614, 
f  P2 
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1816.         putted  ^ubBequently  to  Mr.  Dewtfne9^%  death.  It  nay 
be  proper,  kfcmeveri  to  ol>serve,  that  the  comnioo  law, 
though  it  professes  to  adopt  the  Lex  Mtreakurioj  hu 
NoBLfe,  ftc.     not  adopted  it  throughoat  in  what  relates  to  pertoer* 
g         ,  ship  in  trade.    It  holdS)  indeed,  that  although  partners 

trade  holding  ^^  ^^  ^^  nature  of  joint  tenants,  ^ere  shall  be  no 
that  there  Is  no  survivorship  between  them  in  point  of  interest^  yet, 
sarrirorship,  in  with  regard  to  partnership  contracts,  it  applies  its  owo 
respect  of  in-  peculiar  rule;  and,  because  they  are  in  fima  joint, 
terest,  in  snch  1,^,1  jg  ijj^m  ^^  produce  only  a  joint  obligation,  which 
partnerships,  eonsequently  attaches  exclusively  upon  the  ■urvirors; 
.  '^  whereas,  I  apprehend,  by  the  general  mercantile  la^, 
nership  con-  *  partnership  contract  is  several  as  well  as  joint  That 
tracts  the  ob-  ^^7  probably  be  the  reason  why  Courts  of  Equity 
ligation  is  joint,  havo  eonridered  joint  ccni tracts  of  this  sort,  (that  is, 
and  attaches  joint  in  foraiy)  as  standing  on  a  different  footiag  (rom 
exclaslfely  on  othenu— The  oases  of  relief  on  joint  bonds  may  be  k- 
^  snrvif  ors.  counted  for  on  the  ground  of  mtsteke  in  the  manner  of 
JlTiLT"*'  fr«ni«gtbe«»tr««e.t;  «d  it^«.y  be  «d  thjit  eqoUj 
bonds!  fflfen       ^^^^  ^^  ^     ^  ^^        intention 

the  groaad  of    ^  ^^  parties  themselves  to  have  given  to  then.    But 
mistake.  ^^^  '^  i^  possible  to  explain  the  cases  opoa  partner- 

ship notes,  so  as  to  distinguish  them  from  ordinary 
partnership  debts  ? 

In  the  case  of  Lane  v.  Williams  (a),  the  ground  of 
the  decree  was,  not  that  the  partnership  had  given  a 
note,  but  that  the  note  was  given  for  a  partnership 
debt  It  was,  not  that  the  note  was,  either  in  its  form, 
or  in  the  intention  of  the  parties,  to  be  considered  as 
'  the  separate  note  of  each ;  and,  least  of  all,  as  the  se- 
parate note  of  WiUiamSy  who  knew  nothing  of  the  oc- 
easion  of  giving  it,  but  the  declaration  in  the  decree, 


(a)  a  Vem.  477.  iW. 
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(as  taten  by  Mr.  Railh^^  from  the  ibBgnter's  book,)  1816. 

was  ^'  that  Jtichard  Newberry^  and  the  Defendant  WU-       '^-^v-^ 
Hams' s  intestate^  being  partners  at  Ae  time  of  borrow-      D»vat«s 
mg  the  money  and  giving  the  note  in  qaeatioO)  and  the     j^qblb,  Ac. 
aatd  money  being  lent  on  the  credit  of  wich  fmlrtner-  g^^H's  «a«e. 
ahip,  that  either  of  the  8aid  partners  wee  liable  to  p^ 
the  same.''    Then  it  adds,  <<  and  the  rather,  for  that 
the  Defendant  WiUiami  took  sucb  bond  from  Ntttah 
beny,  as  aforesaid*"    Tbatxircumstance  'is  stated*  as 
corroborating  the  equity  in  the  pmrtacQlar  ease,  bul  not 
as  the  ground  of  ity  because  it  is  explieitly  deckured 
tbat  qud  parlne|8|  they  were,  each  of  tbem,  liable  ftr 
the  partnership  debt. 

In  Bishop  r.  Church  (a),  though  Lord  BmdaAckt 
doubted  a  little,  at  first,  whether  it  suficfeatly  ap- 
peared tbat  the  bond  was  intended  to  be  separate  as 
well  as  joint;  yet,  when  it  was  aseertaioed  that  the 
money  bad  been  borrowed  in  the  course  of  the  part- 
nership dealing,  he  thought  the  equity  was  perfectly 
clear.  So  in  Jacomb  y.  Harwood  (6),  it  is  evident  that 
Sir  John  Strange  was  of  opinion  that  the  estates  of 
both  partners  were  liable  io  the  payment  of  the  note, 
though  it  was  not  necessary  to  resort  to  that  equity  in 
the  particular  case,  inasmuch  as  the  surviving  partner, 
being  the  Executor  of  the  deceased  partner,  had  exe- 
cuted a  mortgage  to  secure  tbe  debt,  which  it  was  beld 
to  be  within  his  compf  fcency  to  do. 

In  Dame/ V*  Crass j{c)  no  doubt  whidtever  appears 
to  have  been  suggested  with  regard  to  thisequity.  Tbe 
only  question  was,  whether  it  bad  been  waived  by  tbe 
subsequent  dealings  witb  the  new  house. 

(a)  3  Atk.  901.    %  Ves.         (6)  2  Ves.  265. 
100—371.  (c)  3  Yes.  jun.  277.  * 
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1816.  It  19  true,  in  Ex  parte  Kendalia^  the  Lord  Oat^ 

^"^^^^"^^  cdlor  expresses  some  surprise  at  the  introdoctioD  of 
Detayi9%8  this  equity;  but  1  do  not  understand  him  to  have  in- 
Noble,  &c.  ^!°^tito<l  ^  doubt  of  its  existence.  Indteed  his  hfiAi^ 
acted  on  it  in  ffrq^  ▼.  Chisw€ll;(6)  for,  if  the  remedy 
had  been  extinct  in  equity,  as  it  was  at  law,  tliejoiiit 
creditors  would  hare  bad  no  more  right  to  come  on  the 
surplus  of  the  efiects  than  to  share  them  wiA  tbe  se- 
parate creditors;  yet,  on  the  surplus  they  were  ad- 
mitted, and  without  regard  to  tbe  manner  m  whidi 
their  debts  were  constituted.  In  Aat  case  ofEx  parte 
Kendalj  the  Lord  Chmeellor  took  it  to  be  dear,  that 
the  only  question  which  Mr.  Deoayms's  repreaente- 
tives  could  make,  was,  whether  these  creditors  bad  so 
^  dealt  with  the  sunriring  partners  as  to  make  itioeqiiit- 
able  in  tiiem  to  resort  to  his  assets?  Then,  what  is 
that  sort  of  dealing  by  which  this  effect  is  to  be  pro- 
duced F  I  apprehend  it  must  be  something  veiy  dif- 
ferent from  i^hat  has  taken  place  in  Idiss  SktxX^ 
instance. 

Equity  of  a      It  is  contended  by  the  representatives  ofMr.U^ 

creditor  agaiost  Myne^,' that  Miss  Sleech  has  lost  her  remedy  agaiost 

the  estate  of  a  big  estate,  merely  by  not  having  prosecuted  her  d^ 

deceased    part-  ^„ j  ^  ^^  interval  between  his  death  and  the  huA- 

ner  not  barred  ^^  ^^  surviving  partnere;  which  isa  pcriodof 

by  eight  months    ,  "^    "^  .  ,  ,        f„"^,      ,  j  •    t^- ^mmi  ib. 

uon.dalm   and  «bo»^  ^^K'*^  "*««*»•   All  that  has  passed  m  her  cajsB, 

payment  in  part  that  she  has  received  a  payment  of  a  part  of  her  deW, 

by  the  aarvif  Uig  and  that  she  has  taken  no  step  for  the  recovery  of  the 

partners.  remainder  of  it.    Now,  if  the  equity  stands  upon  an/ 

principle,  upon  what  assignable  principle  can  it  » 

barred  by  this  short  arbitrary  limitation  ?    Upon  ijat 

authority  can  a  creditor  be  told,  that  the  estate  of  Mr. 

Devaynet  was,  at  the  moment  after  his  death,  Udbk  o 

(a)  17  Ves.  S14.  (*)  9  Vm.  llS* 
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bis  demand;  but  tbat  he  has  no  longer  any  ekim  upon         I'Slff. 
that  estate,  even  althoagh  in  the  mean  time  there      ^"^^^^ 
sboold  have  been  no  dealing  whatever  between  him^  tT^^ 

and  the  surviviag  partners  i    In  the  case  of  Ltme  v.      Noble,  ke. 
Williams  (a),    there  was  certainly   a  much  greater  slbbcu's  camI 
laches^  if  laches  it  is  to  be  called;  and  the  hardship 
that  is  insisted  upon  in  this  case,  was  strongly  com- 
plained of  there; — of  letting  in  the  demand  of  a  cre- 
ditor upon  the  separate  estate  of  the  deceased  partner 
after  such  a  lengtb  of  time :  for  the  defendant,  besides 
iosisting  that  it  did  not  appear  that  TFtUiams  was  privy 
or  consenting  to  the  borrowing  of  this  money,  or  that 
it  was  brought  into  stock,  or  used  in  the  trade,  further 
issisted  that,  had  the  Plaintiff  demanded  it  in  the  life* 
lime  of  Newberry f  who  was  the  surviving  partner,  os 
before  his  estate  was  wasted,  and  his  assets  exhausted, 
she,  the  Defendant,  might  have  had  recourse  to  the 
boad  of  co-partnership,  to  repair  the  loss  sustained  by 
Nmberrys  taking  up.  the  money  and  giving  such 
note  without  the  consent  or  privity  of  her  husband : 
but  she,  (his  representative,)  had  lost  her  remedy  by 
tbe  Plaintiff's  laches  in  not  demanding  the  debt  sooner, 
and  therefore  the  Plaintiff  ought  not  to  have  the  as- 
sistance of  a  Court  of  Equity  to  charge  her.    This, 
however,  was  uiged  in  vain.    The  Court  said,  very 
nearly  in  tbe  terms  I  have  already  stated  from  the  de* 
cree,  tbat,  ^^  the  money  being  paid  at  the  shop,  the 
note  of  one  partner  binds  both ;  and,  though  at  law 
the  note  stands  good  only  against  the  Executor  of  the 
surYiving  partner,  (who  was  Nexeberrj/y)  who  received 
the  money,  and  signed  tbe  note,  yet  it  was  proper  in 
^uity  to  follow  the  estate  of  Williams  for  satisfaction*'* 

In  the  case  oi Daniels.  Cross ib)j  the  partnership 
(«)  2  Vera.  877,  JW.  (&)  3  Vcs.  jan.  »77% 
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l«6.  IndbeendisaolTedintliemoiitbof Jftff«i^l79L    Tfe 

y^^''^^  TesUtor  died  in  June^  1791.     AdvertisraieBtB  M 

^^^y^™  been  puUisbed  far  all  ihe  credkors  to  cone  in  and 

Noble,  See.  claitt  tbeir  debts  upon  his  estate.    The  banbroptey  of 


S&cbph's  case.  ^  ^^^  bouse  did  not  happen  till  the  nontb  of  March, 
i79S ;  and  yet  it  was  hardly  contended  that  the  Uqine 
of  time,  from  June^  1791,  to  Marth^  1793,  was  safi* 
cient  to  exclude  the  claim  upon  the  estate  of  the  pre- 
deceased partner.  The  argument  turned  entirely  upoa 
the  effect  of  ihe  subsequent  dealings.  I  tabe  it,  that 
it  must  therefore,  upon  the  authority  of  these  cases^ 
and  upon  general  principles,  be  held,  that,  in  the  case 
of  an  ordinary  partnership,  it  is  impossible  to  say  that 
Miss  Sleech  has  been  guilty  of  sudi  laches  as  to  pre- 
clude her  from  such  remedy  as  Ae  originaly  had 
against  Mr.  Dewynes^s  estate. 

No  difference,  3^4  ^  jg  g^ppoged  that  there  is  a  considerable  dif- 
H^r""thl^^  ference  between  the  case  of  bankers  and  that  of  any 
of  a  banklnff-  ®*''^  partnership ;  and  that  it  is  impossible  for  tte 
honse  and  any  ^i^di^<»*8  of  ^  banking-shop  to  permit  their  money  to 
other  partner-  remain  in  the  hands  of  the  surviTing  partners  for  soch 
ship  as  to  the  a  space  of  time  as  eight  months, — (indeed,  the  argn- 
equity  of  the  ment  went  to  eight  days,  or  even  to  a  shorter  period,)— 
ci:editor  against  without  recognizing  those  surviving  partners  to  be  the 
the  eceased  depositaries  of  the  balance  due,  and  therefore  eidu- 
Monev  paid  "^^^^7  responsible  to  make  what  is  called  the  deposit 
Into  a  banker's  forth-coming.  There  is  a  fiilfacy  in  likening  the  deal- 
constitutes  a  iogs  of  a  banker  to  the  case  of  a  deposit,  to  which,  in 
debt,  notade-  legal  eflfect,  they  have  no  sort  of  resemblance.  Money 
posit  A  ere-  paid  into  a  banker's  becomes  immediately  a  part  of  his 
ditor's  lesTing  general  assets;  and  he  is  merely  a  debtor  for  the 
money  n  e  amount.  Therefore,  when  a  man  lodges  money  with 
hands  of  the  ^        -  •      /.^^     /        t      •  ,  j  * 

sarriTinir  part-    *  partnership  of  bankers,  he  is  as  much  concerned  to 

ners  in  a  bank    ^^^  *®  *^®  solvency  of  each  particular  partner,  as  if  he 
does  npt  consti-  was  lending  the  money  to  any  oAer  partnership.  The 
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money,  in  each  case,  eqiidly  crates  to  be  Ki0  the  iihh         isis. 
meat  he  has  parted  with  it,  and  he  haa  only  to  traet,      ^^^v^^ 
forthefetanofit,  totheaolyeneyofthepenensiato      ^^^J»^ 
whose  hands  it  paaaea :  but  he  has,  in  each  case  alike,    Noblc^  Ac 
the  credit  and  the  responsibility  of  all  the  partners  in  g|,BBCH*s  cassI 
the  firm*    Then,  when  one  partner  dies,  what  is  to  ^^^^  a  ne   c    • 
be  infiNrred  from  the  mere  circumstance  of  allowing  ^„^  j,^^  ^^^ 
the  debt  npon  Ae  banking  account  to  remain  uncalled  rate  as  a  relln- 
for  in  the  hands  of  the  snrriying  partners,  beyond  quishment  of 
what  would  be  inferred  from  not  immediately  calling  theoldsecarity. 
10  any  debt  doe  by  the  snnriTing  partners,  in  any  other 
trade,  where  money  bad  been  advanced  or  lent  to  that 
partnership  ?    The  security  is  permitted  to  stand  just 
as  it  did,  the  party  doing  nothing  to  alter  it.    There 
is  no  naoaiic  ifeMf-Hio  new  contract-— no  relinquish- 
ment of  the  old  security,  whatever  it  may,  either  in 
law  or  equity,  be  defined  to  be. 

Then  it  is  supposed  that  Aere  is  a  rule  of  conve*     jj^  ^^  ^t 
Bience  which  requires  that  the  creditors  of  a  bankings  convenience 
house  shall  make  their  demand  fi>r  their  balanoes  upon  fixing  any 
the  surviving  partners  within  some  very  short  period  period  within 
of  time,  or  else  be  held  to  have  waived  their  recourse  J^'^**  *  *^^®- 
against  fhe  estate  of  the  deceased  partner.    Now,  I  t '  *^*^  * 
doobt  whether  the  estate  of  a  deceased  partner  .would,  ^^^^  i^\^  ^e. 
upon  the  whole,  be  much  benefited  by  the  establish*  ^^^^  ^q  I]i3 
nent  of  such  a  rule*.    For,  if  creditors  were  icld  that  snrrif  ing  ptrt- 
the  only  way  in  which  they  could  preserve  their  re-  ners,  is  held  to 
conrstf  against  the  estate  of  a  deceased  partner,  is  by  kare  wai?ed  hb 
asing  all  possible  diligence  to  compel  an  immediate  ^"'^3^  ^'""^^ 
payment  by  the  surviving  partners,  of  the  whole  J^  .y^   ^       ^  ^ 
their  balances  ;  there  are  very  few  houses  which  could  p^^'^f , 
stand  such  a  sudden  and  concurrent  demand  as  that   ^ 
would  necessarily  bring  upon  them*    A  house  might 
be  reduced  to  a  state  of  bankruptcy,  which,  in  the 
ordinary  course  of  business,  would  have  been  aUe  to 
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tsnr.        frifil-  all  its  eagagmnents;  and  a  demand  woald  ir 

^^^^^^      brought  on  the  estate  of  a  deoaased  partner,  fifom 

^^^^""^     wUcb  it  nHgbt.i>thenriae  have  whelly  escaped ;  aB<f) 

NoBLc,  &c.    therefoie,  if  expediency  were  to  be  taken  into  die  coo* 

Sl£ecu'8  gams.  "^•*«*"«»>  I  *<>•  «M>t  "CO  wbat  purpose  of  genenl  coo- 

*  venienoe  would  be  ansirered  by  eompdUng:  cieditera 

to  such  a  rigorous  course  as  the  condition  i^poa  wbidi 

alone  tbe  bold  wUcb  equity  gives  them  on  the*  estats 

of  a  deceased  partner  could  be  retained.. 

Notice  of  the  Tb«i  ceues  the  ^uestion>  whether^  if  Miss  Sfeeak 
death  of  the  ling  net  by  her  nothfbaitmie  lost  her  remedy  agaiail 
deceaisd  part-  ^^  e^ie,  die  has  lost  it  by  any  thing  she  has  actoally 
ner,  whether  ^  ^p^^  ^^  consideratiob  is,  whether  the  curcun- 
oefore  or  after 

thecieditorhas  ^^<^^  ^^  ^^  having  called  for,  and  received^  apart 
receired  p«y-  ^^  ^^  balance,  makes  any  difference.  Whether  it 
meat  in  part  was  called  for  before  or  after  she  knew  of  Mr.  Dr- 
from  the  8ur«  vqynes^s  death  is  not,  in  my  view  of  the  case,  at  all 
▼Wing  partners,  material  to  the  question.  Ex  hypoihesij  Ae  tawcming 
not  material,  partners  are  liable  to  the  payment  of  fhis  debt,  and 
Creditor  by  ^  .  ^  .^  ^j^  ^^^  iBStance  to  be  called  upon  for  the 
drawiDg  on  the 

surtWing  part-   !»y"«»*  ^^  *^-     How  is  it  then,  that  a  creditor,  bj 
ners  lecognizes  s^^ting  upon  that  acknowledged-  liability,  to  the  extent 
them  as  his       that  his  convenience  and  occasions  may  happen  to  re- 
debtors,  bnt      quire,  is  quoad  the  residue  of  his  debt,  to  be  placed  ia 
notexclnsi?ely.  a  worse  situation  than  he  would  have  been  quoad  the 
whole,  if  he  had  demanded  no  part  of  it?  Miss  Skechj 
by  drawing  a  draft  upon  the  surviving  partners,  recog- 
nia^B  them  as  her  debtors.    Such,  undoubtedly,  thej 
were ;  but  how  does  that  affirmative  act  prove  nega- 
tively that  thenceforth  no  other  persons  were  to  be  her 
debtors  ? 

Creditor,  Another  act,  which  is  imputed  to  Miss  Sk^h  as  ooe 

signing  certifi-    ^^ich  releases  the  testator's  estate,   is,  that  she  has 
cate  of  snnrif.  g|g„^  ^  bankrupt's  certificate.    Now>  I  apprehend 
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that  that  can  aimmiit  to  no  velease  of  the  demand  upon         ibiq. 
Mr. X>en0yfief 'ablate.  Suppoeingthe  lOthor^iiife(a)       ^^^^^^'^ 
bad  neFer  pasMd^  I  do  not  eoneeive  that  the  signing      Devaywej- 
of  a  bankropt's  certificate  coold  have  operated  as  an    i^qble^  &'c; 
ordinarjf  release  with  regard  to  any  third  person;  for  g^^^^^^, — — 
it  is  the  act  of  parliament  that  gives  that  release,  in  . 
CQDseqaence  of  the  certified  conformity  of  the  bank-  d^^^o^"^^^ 
mpt  to  the  requisitions  of  the  bankrupt  laws.    A  by  release  the 
JDan,  by  signing  a  certificate^tdoes  not  release  his  own  estate  of  a  do* 
debt^  mpless  the  requisite  number  of  creditors  after-  ceased  partner, 
wards  sign ;  and,  if  they  do  sign,  the  debts  of  those      1%®  statute 
who  do  not  sign  are  as  mudi  released  as  the  debts  of  ^^^  ^^  '^ 

those  who  do  sign.    If  it  were  necessary  to  resort  to  ^~^»  *"  ^^"^ 

41.       X    -x  X  L     J  Af  •*  quenceof  the 

the  act,  it  appears  to  comprehend  this  case,  as  il  ex-  ZL^^^ 

tends  tG^  every  case  of  joint-contract,  or  joint-obli|^«  fonnity  ofthe 

tion  of  any  sort.    Therefore,  it  appears  to  me,  that  baakmpt. 

Miss  Skeek  has  not,  in  any  way,  released  the  demsmd 

which  it  is  assumed  by  the  decree,  and  clearly  esta- 

hUshed  by  the  authorities,  that  Ae  had  at  the  time  of 

the  death  of  Mr.  Devaynes.    I  am  consequently  of 

opinion,  that  the  report  of  the  Master  is  right,  and 

that  the  exception  mast  be  over-ruled. 

(a)  Stat*  10  Jnn.  c.  15,  8«  3. 
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181tf. 


Deyatmis 

#. 
Noble,  &c. 

Cl^ATTON't 
€A8£« 


The  next  class  of  creditor*  was  lepreseiited  by  Mr. 
CUnfiony  and  consisled  of  those  who,  after  Ae  death 
of  Deoaynesj  continued  to  deal  ifith  the  fmrminf 
partners  both  by  drawing  out  and  p^fing  in  aooey ; 
payments  being  made  by  the  surviriog  partners  bsCnfe 
they  receired  any  money  of  the  creditors ;  mid  the 
balance  varying  from  time  to  time,  sometimes  incraned 
and  sometimes  diminished ;  but  npon  the  whole  coast- 
deraUy  increased  by  the  suhseqoent  transactions^^ 


la  this  case  also,  the  creditor  had  deposited  esche- 
'  quer  bills- with  the  house,  Wbidi  exchequer  bills  were 
sold  in  Dow^es^s  lifetime  without  the  knowledge  of 
ihe  creditor,  and  the  produce  applied  to  meet  the  ezi- 
gendes  of  the  house  ;  and  the  particular  ihcts  of  the 
case,  as  appeared  upon  the  Master's  Repor^  were  the 
following  :-^ 


case. 


Facts  of  the  At  the  death  of  Devaitfnts^  Clapton  had  a  bahaoe  of 
£1713  on  his  cash  account  with  the  banking-house. 
Prior  to  the  death  cfDevqyneSy  he  had  deposited  with 
the  partners  two  exchequer  bOls  for  J?500  each,  with- 
out giving  them  any  power  or  authority  to  sell  or  dis- 
pose of  the  same,  except  as  it  was  mutually  agreed  sod 
.  understood  between  htm  and  them,  that,  when  tbe 
exchequer  bills  should  be  paid  off,  they,  the  partDerSy 
were  to  buy  with  the  produce,  or  talce  in  exchange, 
other  exchequer  bills,  to  be  held  by  them  in  the  same 
manner.  Contrary  to  this  agreement  or  undertakim;, 
and  without  the  consent  or  knowledge  of  ChyUmj  tbe 
partners  did,  in  tbe  lifetime  of  Devaynes,  (on  the  19th 
of  June,  1809,)  sell  these  bills  for  £1035,  which 
produce  they  applied  to  their  own  use.  And  of  this 
\  transaction  Clayton  had  no  notice  until  after  tbe  bank* 
ruptcy  of  the  surviving  partners. 
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Between  the  death  of  Dewgwi  mnd  the  bmkniptcy, 
tk  peymentB  made  to  Gagfton  hj  the  surviving  part- 
ners exceeded  the  amount  of  the  balance  (j?1717)  and 
the  produce  of  the  exchequer  bills  (i^lOSS)  together ; 
and  the  payments  so  made  amounted  to  the  sum  of 
JS1960,  within  a  few  days  after  Dcoaifms*%  death^  and 
befiire  they  had  received  any  monies  whatever.  But 
their  subsequent  receipts  lai^Iy  exceeded  the  sums 
paid;  and  the  balance  due  at  the  time  of  the  bank- 
roptey  <exclasive  of  the  produce  of  the  exchequer 
bills)  exceeded  the  amount  of  the  balance  due  at  De^ 
vaynei*s  death.  And  Clayton^  having,  since  the  bank- 
mptey,  discovered  that  the  exchequer  bills  had  been 
sold  and  not  replaced,  proved  the  amount  of  the 
baknoe,  ti^ther  with  the  produce  of  the  bills^  as  a 
debt  under  the  commission ;  and  received  dividends 
open  the  same,  but  did  not  sign  the  certificate. 


1B16. 


DSVATNBS 

NOBLK,  &C» 

Clavton^s 

CASE. 


The  Report  w«nt  on  to  state  that  Cbtj/Umy  residing 
at  NcwcMiky  kept  his  accounts  with  the  partnership 
sooording  to  the  custom  already  explained,  of  bankers 
with  their  country  customers.  On  the  90th  of  Marth^ 
1810,  hb  account  was  made  up  and  balanced  by  the 
surviving  partners,  and  transmitted  to  him ;  and  the 
bshmce  was  carried  forward,  and  the  account  conti*^ 
nued  to  the  time  of  the  bankruptcy.  In  the  account 
•e  rendered,  the  proceeds  of  the  exchequer  bills  were 
credited  so  as  fiilsely  to  represent  that  they  had  been 
paid  off  by  government  on  the  Slst  of  October^  1809, 
tbe  day  at  which  they  were  payable,  and  that  a  new 
ettheqnar  bill  for  £1000  bad  on  the  same  day  been 
panfasedy  or  taken  in  exchange  from  government,  in 
their  stead ;  and  ChjfUmj  being  deceived  by  such  state* 
meiit,  did  not  learn  the  truth  of  the  case  till  after  the 
baakmplejr,  as  already  mentioned. 
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1814I.  ^  Under  these  circuoiBtaiioes  C3ayi4m  da&taei  a^st 

^'^^>'^^^       tbe  estate  of  Deoaynesj  the  mm  of  £1 171  (as  Oie  re- 

Devaynes      giiiiie  of  the  balance  of  £1713,  after  dedaeting  the 

Nq^leI  kc.     AiBonnt  of  the  dividends  reeeived  thereon,)  aad  tbe 

— -^  sum  of  £971  (as  the  value  of  the  exchequer  Klls,) 

CASK.  ^*^h  interest,  after  deducting  the  amount  of  the  dW i- 

dcnds  received  in  respect  of  the  said  exchequer  bilk 
The  circunistance  of  the*  notice  given  by  Clayton  and 
ScoU^  as  solicitors  far  the  executors  of  Devayna,  to 
the  surviving  partners,  *^  that  the  use  of  Deoagntit 
name  in  the  firm  was  without  their  consent,"  (which 
notice  was  so  given  without  Claj/UnC^  personal  knonr- 
ledge,)  has  been  already  detailed. 

Master's  Re-      On  the  subject  of  these  claims,  the  Master  reported 
P^^*  his  opinion  to  be — Firttj  that  the  subsequent  paymenU 

made  by  the  surviving  partners  ought  to  be  applied  to 
tbe  account  of  the  cash  balance  due  at  the  death  of 
'  Devaynes ;  and  that  Clayton  had,  by  his  subsequent 
dealings  and  transactions  with  the  surviving  partners, 
released  the  estate  of  Deoaynes  from  the  payment  of  tbe 
said  cash  balance,  and  every  part  thereof.  Secondly^ 
that,  with  respect  to  the  value  of  the  exchequer  bilb, 
Clayton  had  not,  by  his  said  dealings  and  transactions, 
released  the  estate  of  Devaynes  from  the  payment  of 
the  value  thereof,  and  such  interest  as  after  mentioned. 
TMrdly,  as  to  the  mode  of  estimating  tbe  value,  and 
.  computing  tbe  interest,  that  the  mode  of  computation 
adopted  by  the  claimant,  (viz.  by  charging  the  actoal 
amount  of  the  proceeds  on  the  19th  ofJnne,  1809,  and 
calculating  interest  on  that  amount  from  Aat  time,) 
was  erroneous,  because,  if  the  exchequer  bills  had  not 
been  sold,  but  kept  and  disposed  of  according  to  the 
agreement,  the  same,  both  principal  and  interest,  won 
have  been  received  on  the  31st  of  Odober^  18W,  ^oA 
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the  principal  oaly  invested  in  new  ezelieqaer  Mtk 
betriog  tlie  same  rate  of  intereat,  which  was  accord- 
iogly  represented,  <a8afiNresaid9)  to  have  been  actually 
done;  and  the  Master  was  consequently  of  opinion^ 
that  Deowjfnei^%  estate  should  l>e  charged  with  interest,  " 
at  thenitB  of  £S  per^etU^  only  from  the  said  81sC  of 
October,  1809,  in  addition  to  the  principal  snai ;  and, 
having  computed  the  same  accordingly,  found  the  sum 
of  £S85  to  be  the  amount  of  such  principal  and  in- 
terest, for  which  the  estate  of  Dcoaynes  still  remained 
liaUe  in  respect  of  the  said  exchequer  bills. 

Todifferentbranches^of  this  report  each  of -the  parties 
took  exceptions;  Claj/Um  contending  that,  with  respect 
to  the  cash  balances,  the  estate  ought  merely  to  be  dis- 
tbai);ed  to  the  extent  of  any  such  balance  as  was  paid 
to  his  use,  after  giving  him  credit  for  the  sums  paid  in^^ 
and  deducting  the  amount  of  the  drafts  drawn  by  him, 
after  the  Testator's  death ;  and,  as  to  the  interest  on 
thfe  exchequer  bills,  that  the  same  ought  to  be  allowed 
from  the  time  when  they  were  sold,  and  not  only  from 
the  time  when  they  would  have  been  paid  off  by 
government ;  while  the  representatives  of  Devaj/nes 
disputed  the  claim  to  the  exchequer  bills  altogether. 

In  the  argument,  it  was  thought  most  convenient  to 
proceed,  in  the  first  place,  upon  the  last  of  these  ex« 

ceptions. 


isie. 


Detatnes 
NoBLBy  ke. 
Clattoh's 

CAfl. 


Exceptions. 


Btaiy  WeihereUy  and  SideboUomy  Marim  and  Bazk* 
^oodj  and  Abereroiniyy  for  difierenrt  parties  in  support 
•f  the  woeption. 

The  deposit  of  exchequer  bills  with  a  banker  stands  mrdexeqiiion. 
on  a  totally  different  footing  from  the  deposit  of  money ;  "^^  18— ««, 
^  the  fomer  is  a  meie  naked  bailment,  unaccompanied     j^^L^  {n^ 
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DETATHEi 

V. 
NOBLB)&e« 

Cl.ATTON*8 
CASIK. 

the  partnership 
of  exchequer 
bUls,  n^hich 
ureresoldiiiD's 
lifetime,  and  the 
prodnce  applied 
to  the  me  of  the 
hoitaa    i)*s 
estate  is  respon- 
sible in  respect 
of  the  breach  of 
trust;  and  not 
dischai^ged  by 
subsequent  acts 
from  which  an 
inference  might 
be  drawn  of  the 
creditor's 
adopting  the 
sunriving  part* 
nersashis 
debtors. 


with  any  advmtage  ariiin;  fhm  tbe  we  of  the  thiig 
deposited.  The  seiling  of  these  eseheqaer  bills,  befcn 
they  became  eash  in  (be  common  course  of  pajmeot, 
cannot  in  this  Court  be  stated  as  any  thing  more  Hum 
a  breach  of  trust ;  for  this  Couit  is  not  competont  to 
jndge  of  questions  of  criminal  jurisdiction.  Tiiis  con* 
stitutes  the  amount  of  thd  exchequer  bills  so  sold  a 
simple  contract  debt  from  the.  partnership  to  O^tot, 
and  nothing  further.  This  betag  the  state  of  Ae 
transaction  at  the  death  of  Deoaynetj  the  first  step 
taken  by  Clayton^  he  being  at  that  time  igaorsot  of  the 
sale  of  the  exchequer  bills^  is  to  gire  notice  totbesur- 
Tiring  partners,  as  solicitor  for  Devqynes't  representa- 
tives, not  to  continue  Devaynes^a  name  in  their  firm; 
fbr  this  act,  although  really  the  act  of  his  partner  in 
the  name  of  the  partnership,  is  binding  upon  himself 
as  a  partner.  Alderson  v.  Pope,  (a)  The  inference 
to  be  drawn  from  it  is,  that  they  consider  the  estate  of 
the  deceased  as  not  to  be  resorted  to ;  bat  that  tbe 
house  ought  to  be  continued  as  the  sole  debtors.  After 
giving  this  notice,  whereby  he  has  evidenced  his  inten- 
tion that  the  acts  of  the  surviving  partners  shall  not  be 
construed  to  afiect  the  estate  of  the  deceasedi  he  con- 
tinues his  dealings  with  those  surviving  partners.  He 
then  receives  from  them  an  account  whereby  it  is  r^ 
presented  to  him  that  the  bills  have  been  disposed  of 
in  the  regular  course,  and  new  bills  talsen  in  exchaogo 
or  purchased  with  the  proceeds ;  and  he  adopts  tlus 
account,  and  the  representation  contained  in  it,  withon 
further  inquiry ;  so  &r  rdeasing  Devaffnes*s  estate  / 
such  adoption ;  because  it  is  pwing  to  his  own  lo^ 
that  that  estate  is  now  sought  to  be  chaiged  mth  tbe 
amount  of  the  proceeds. 

If  it  should  b6  said  that,  when  Mr.  Oai/m  a< 


(a)  1  Oampb.  404. 
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(lie  miitiving  partners  as  debtors,  be  did  not  mean  so 
to  adopt  tbem  as  to  tbe  exchequer  bills,  which  he  sup- 
posed to  remain  in  specie ;  yet  if,  when  he  is  sobse- 
qoently  toM  that  they  no  longer  remain  in  specie,  hav- 
ing been  sold  in  the  regular  course  of  business  at  a 
period  later  than  the  death  of  the  deceased  partner, 
(even  though  that  be  a  false  representation  as  to  the 
time  aa^circumstances  of  the  sale,)  and,  if  being  so 
told,  he  acquiesces  in  the  account  rendered,  and  con* 
sento  to  the  surriying  partners  continuing  in  possession 
of  the  proceeds  of  those  exchequer  bills,  whether  in 
the  fonn  of  cash,  or  of  new  exchequer  bills,  how  can 
it  be  pretended  that,  in  so  acquiescing,  he  retains  any 
hold  over  the  estate  of  Devaynesj  which  he  has  him* 
ttlf  preyionsly  declared  to  be  wholly  unconnected  with 
the  partnership  as  to  all  subsequent  dealings  ? 


1816. 


DxTATines 

V, 
NOBLB,  ftc 

Clayton's 

CA8«. 


[It  was  also  contended,  that  the  sale  of  the  exchequer 
bilk  appeared,  upon  the  evidence,  to  be  the  act  of  the 
other  partners  without  Devaynes^s  concurrence ;  and 
moreover,  that  it  amounted  to  a  criminal  offence,  for 
irhich  none  can  be  chargeable  but  tbe  individuals  by 
whom  the  oSeaee  has  been  actually  committed. 

Bell  and  Palmer ,  lor  the  Report* 


A  breach  of  trust  always  constitutes  a  joint  and 
^veral  debt,  for  which  each  of  the  parties  continues 
liable.  Devayneg  was,  therefore,  answerable  for  the 
conduct  of  his  partners  in  respect  of  these  exchequer 
bilk,  and  his  estate  still  remains  answerable.  It  ap« 
pears  from  entries  in  their  books,  that  the  partner- 
ship had  the  advantage  of  the  proceeds  arising  from 
^«  sale;  and,  whether  DetagfneM  had  any  specific 

Voul.  2Q 
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knowledge  of  the  trMite^on  or  not,  is  perfeeHy  hd- 
nateriaL 

iJo  laches  is  imputable  to  Mr^  Clay  ten  i  fbrbeluieir 
'  nothtog.  of  the  sale  of  tbese  effcbeqiier  bilU  (ill  after 
the  bankruptcy.  In  the  month  of  Odobtr^  wbet  tbe 
pretended  exchange  of  ohL  for  new  eXdwqQer  Ulb 
Kas  represented  to  have  tnken  place ;  Denjyiei  wis 
.  still  living.  Consequently,  that  which  is  called  the 
adoption  by  Mr.  Cl^j/Um  of  this  representatioo  iialio 
quite  iDunateriaU 

The  inference  from  the  notice  given  by  ScoU^  in  (k 
.name  of  Messrs,  Qoj/ton  and  Sceti^  as  s^liulon  for 
the  Executors,,  can  hardly  be  set  up  lyaiiist  (beki 
that  one:of  those  ExecutorSi  being  also  one  of  the  lui- 
▼iving  partners,  subsequently  sent  to  Ctaj/ton^  aipari* 
ner,  an  account  in  the  name  of  the  firm  whicb^  &8Ex^ 
cutor,  he  had  served  himself  and  his  co-pftrtners  ivith 
the  notice  no  longer  to  use.  But,  suppesinff  he  vere 
privy  to  this  notice  being  given,  the  notice  itself  only 
extends  to  the  fatai^  acts  of  the  partnership^  Hot 
can  it  operate  to  rid  any  of  the  partners  from  a  rt- 
sponsibility  arising  ont  of  past  transactions?  TbeOj 
with  respect  to  what  is  treated  as  an  adoption  on  tlie 
part  of  Mr.  OayUm  of  the  account  afterwanls  tuns- 
mitted  to  him,  it  is  difficult  to  understand  bow  aof 
liability  can  be  got  rid  of  by  a  false  repneseniatioo* 


The  Ma^br  V^  BoiAS^ 

Jul}/  fS.  It  appears  to  me  that  this  transaction  stands  4«^ 

detached  from  any  other,  and  may  be  decided  by  i<«* 
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TIm  ezeheqtier  bills  harving  been  sold  in  Mr.  D^-         l^^^* 
tagtmU  lifedme,  contrary  to  the  duty  reposed  in  the      j^ 
partitfersbipy  and  the  iQoney  having'  been  received  by  ^^ 

ab/6  ptfrtnership,  the  amount  became  a  partnership  Noble,  &c* 
debt,  whether  the  individual  partners  were,  or  were  Clatton^s 
not,  privy  to  the  sal?;    The  debt  accrued  at  the  mo-  ^^^^ 

isent  that  the  sale  was  made,  and  not  at  the  time  when      Tiie  amount 
the  sabeequent  representation  was  given  to  Mr.  Clay*  of  money  re- 
Um^  with  respect  to  the  re-investment  of  the  money  in  ceiTed  by  the 
other  excheqaer  bills.    How  a  falsehood  told  by  the  "^^^  ^^  *^«  •^- 
four  coold  do  away  a  previous  breach  of  trust  which  ^hequer  bills 
had  been  cetnniitted  by  thd  five,  I  cannot  comprehend.  ^^  . .   Aht^" 
More  than  a  breach  of  trust,  I  do  not  see  how  it  can  ^hich  accrued 
he  redmtied.    If  tras  attempted  lo  argue  that  it  was  a  from  the  mo- 
felony;  but,  in  order  to  make  the  subsequent  con-'  ment  when 
Tersion  of  property,  of  which  the  possession  has  been  they  were  sold 
delivered,  amount  to  a  criminal  charge,  it  is  necessary  without  the 
to  shew  that  the  animus  furandi  existed  at  the  moment  ^^^^"j^tol-^^^^d 
when  the  delivery  was  made.  Taking  this,  therefore,  to  ^j^,^   whethe 
be  a  debt,  as  Mr.  Clayton  was  altogether  ignorant  of  ^^^  iadiTtdeat 
its  existence,  he  could  not,  by  any  subsequent  dealings  partners  were 
with  the  other  parthers,  transfer  it  to  their  credit.  or  were  not 

privy  to  the  sale.    The  sale  of  the  exchequer  bills  amounts  only  to  a 

breach  of  trast. 

The  notice,  wbaterer  operation  it  may  have  in  any      ^^*^^  *•  *"• 

other  question  as  between  Mr.  Clayton  and  the  sur-        \       .   * 
•  .  .  .      ,.  .        • .  L  ncrsgifen  by  a 

vmng  partners,  can  have  none  in  this  case,  in  which  creditor  of  the 

he  was  ignorant  that  any  such  sura  of  money  was  in  their  partnership,  as 

hands.    He  was  willing  to  trust  them  with  the  care  of  solicitor  for  the 

his  exchequer  bills;  but,  whether  he  would  transfer  representatives 

to  them  exclusively  the  liability,  which  all  had  in-  o^thedecefcsed 

curred,  of  answering  for  the  produce  of  the  sale,  was  P"*""»  *''•* 
.mo*7  u^  f  k  1.  J  *     •♦      -the  estate  of  the 

*  matter  upon  which  he  never  had  an  opportunity  of  j^^^^j^  ^m 

exercising  any  choice.    For  the  same  reason,  none  of  g^|  y^  liable  for 

the  payments  that  were  subsequently  made,   could  their  falure 

'  2Q2 
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c>perate  in  extinction  of  this  debt.    Mr.  GajfUmdM 
not  draw  upon  the  credit  of  H  fund  which  he  did  ooC 
know  to  exist;  atfd,  whatever  question  may  am  ad 
to  the  manner  in  which  the  payments  are  to  be  im- 
puted, to  the  old  or  to  the  new  cash  balanees,  they 
must  be  imputed  to  acknowledged  cash  balances,  of  the 
one  or  the  other  description,  and  not  to  the  prodoeeof 
securities  which  the  one  party  represented,  and  the 
discharging  the   other  belicfved,  to  be  still  remaining  in  specie* 
estate  from  a  debt  preTioaslj  incorred  to  that  creditor,  of  whi^he  wis 
at  the  time  ignorant*    Payment  subsequently  made  in  respect  of  asli 
balances  not  to  be  taken  as  operating  in  extinction  of  such  a  debt 

I  am,  therefore,  of  opinion  that  this  exception  mvsf 
he  over-ruled. 


Detatnss 

V. 
NOBLF.,  &C. 

Clayton's 

CASE. 

dealings,  does 
not  operate  as 


Second  exup* 
Hon* 
July  23 — 30. 
Interest  upon 
the  exchequer 
bills  allowed,  at 
£5.  per  cently 
from  the  time 
of  the  sale, 
upon  the  ground 
that  the  claim- 
ant had  a  right 
to  consider  it 
as  a  debt  from 
that  time,  and 
had  elected  so 
to  consider  itr 


The  next  of  the  excepfions  which  was  argued,  was 
that  to  the  allowance  of  interest  on  the  exchequer 
biils'sbld,  only  from  thd  time  when  they  would,  in  the 
regular  course,  have  become  payable  by  government, 
not  from  the  time  of  sale. 

bell  and  Palmer^  in  support  of  the  Eafceptiofl, 

Cotitended  tliat  this  was  a  question  long  settled  bj 
the  practice  of  the  Court.  That,  whenetrer  a  pcrso" 
has  been  guilty  of  a  breach  of  trust,  the  Court  has*'' 
ways  said,  the  Cesiut/  que  trust  has  a  right  td  bare  the 
subject  of  that  breach  of  trust  in  the  manner  m(^^  ^ 
neficlal  to  himself;  that  he  has  a  right  to  consider  »t 
either  as  a  debt,  from  the  time  the  breach  of  trust  loo 
place,  or  to  be  made  good  in  specie;  an^  ^^^^  * 
Cla^on  had  elected  in  the  former  branch  of  ^ 
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alteroatiTe.  And  they  cited  Earl  P0V^/T.ir«rftcrf,  (a)         1816. 
Poeock  V.  HeddmgtoHf  (J)  Long  v.  Stewart,  (e)  and       *-^^>''^^ 
BaU^.  Scald,  (d)  Deyavmm 

Noble,  &c. 
ffari^  Wcihereily  and  SiddoUom,  and  ffazlewood,      CLATxos'i 
for  the  Report.  case. 

We  do  not  deny  the  principle  that  a  Trastee  shall 
make  no  advantage  of  his  breach  of  trust;  that  the 
Ceitu^  que  trust  is  entitled  to  an  inquiry  how  the 
money  was  disposed  of;  and,  if  he  can  find  that  by 
replacing  th^  stock  he  shall  be  benefited,  that  the 
stock  shall  either  be  replaced,  or  he  shall  hare  the 
value  in  money.  But  the  question  is,  whether  the 
circumstances  of  this  case  do  not  take  it  out  of  the  ge- 
neral principle. 

This  claimant  seeks  to  afiect  an  innocent  person  by 
a  breach  of  trust  of  which  his  partners  have  alone  been 
juilty.  In  point  of  fact  it  must  be  admitted  that  the 
partners  of  Devaj/nes  sold  these  exchequer  bills  in  the 
month  of /iii?e,  1809.  In  October,  1809,  they  would 
lui?e  become  payable  in  the  regular  course,  and  then 
the  capital  alone  (amounting  to  d^lOOO),  would  have 
been  to  be  laid  out  in  the  purchase  of  new  exchequer 
bills,  the  interest  upon  the  old  bills,  to  the  amount  of 
£30  or  £40,  being,  according  to  the  agreement  or  un- 
derstanding stated  in  the  report,  to  be  retained  by  the 
^kers,  as  part  of  the  cash  balance  in  their  hands,  to 
answer  the  drafts  of  their  customer.  In  Marchy  18 JO, 
ikey  represented  that  they  bad  in  fact  invested  the 


(«)  1  Vci.jnn.297. 

C6)  *  Vei.  704- 

(£)  6  Yes.  800^  note. 


•(d)  12Ves.  402.   See  also 

Rock6  r.  Harty  11  Ves.  68. 

,  JdosUyfy.  fForrf,  11  Ves. WU 
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CASE. 


J^IOOO,  (wbieb  was  ialee),  and .  that  t^ey  had  (wbich 
was  the  truth)  the  amount  of  the  interest  in  their  bands 
as  part  of  ^ie  cash  balance.  Clayton  adoplfi  this  re- 
presentation; and,  by  accepting  the  supposed  iflrest- 
ment|  recognizes  the  &ot  that  the  interest  is  to  be  con- 
sidered as  part  of  the  floating  cash  he  had  in  their 
hands,  of  which  he  might  at  any  time  avail  bimseirby 
drawing  at  sight.  In  truth,  from  the  month  of  Odokr, 
1809,  to  the  month  of  Marchj  1810,  he  must  be  con- 
sidered as  having  constantly  acted  upon  the  supposition 
that  this  £^0  or  £40  formed  a  part  of  (bat  floating 
balance.  He  drew  upon  the  fund  of  which  this  con- 
atituted  a  part;  and  his  drafts,  during  this  period,  were 
to  an  amount  by  many  thousands  of  pounds  exceedio; 
it  True,  he  paid  in  other  sums  to  supply  \A^  credit; 
but  still  he  drew,  in  part,  upon  the  credit  of  thisi^SO 
or  £iO.  Now,  however,  the  Court  will,  by  every  pofi- 
aible  means,  repress  frkud,  and  take  care  that  those 
who  have  been  guilty  of  fraud  shall  derive  no  benefit 
from  it;  yet,  as  against  an  innocent  partner,  the  Court 
will  deal  with  him  as  with  an  ordinary  creditor,  and 
charge  him  no  further  than  a  mere  creditor  might  bare 
been  charged. 

In  a  very  recent  case  o(  Underwood  v.  Stetensm 
Smiih(a)y  in  which  Stevens  had  sold  out  baok  annoilies 
which  produced  5perceni.j  and  Smith,  his  co-executor, 
had  concurred  in  that  act,  your  Honor  charged  Sfetwtf 
with  the  5  per  cent.;  but,  in  animadverting  on  thecoo- 
duct  of  Smithj  who,  though  he  had  concurred  in  tbeac^i 
was  guilty  only  of  laches,  thou^t  that  he  was  charge- 
able onlj  at  the  rate  of  £4  per  cent.(b) 


(0)  AttheRoUs,  /ti/^,lS16. 
(ft)  Vide  Ttbbs  v.  Carpen^ 


terj  Madd.  505,  nJ  ^ 
there  cited- 
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In  tbe  present  case,  tbe  Master  has  placed  Mr. 
QayUm  in  the  precise  situation  in  which  he  would 
have  been  Jf  the  breach  of  trust  had  not  been  com- 
mitted, and  it  is  not  a  case  which  calls  for  more  than 
tliat. 

The  cases  cited  are  cases  in  which -stock  had  been 
sqM;  and  this  diflers.from  the  case  of  exchequer  bills, 
io  that  stock  is  capajble  of  being  replaced  in  specie ; 
but  you  cannot  re^purchase  tbe  same  exchequer  bills, 
nor  others .  precisely  of  the  same  description,  and 
bearing  the  same  rate  of  interest  with  the  former. 


Igl6. 

D£VAYNES 

V. 

Noble,  &c^ 
Clayton's 

CAS£« 


Bell^  in  reply. 

It  is  assumed  that  Dtvatfnes  was  not  privy  to  this 
transactbn  respecting  tbe  sale  of  the  exchequer  bills ; 
but  there  is  no  evidence,  of  this,  and  tbe  contrary  is> 
most  probable.  However,  he  was  a  partner  in  the 
firm  at  tbe  time  when  thfs  Master  finds,  in  general 
terms,  that  the  bankers  sold  theoi  out.  It  is  entered 
is  tbe  books  as  tbe  act  of  the  partneyrsbip,  and  De* 
vayne$  contioued  a  partner  till  his  deaths  five  mo&tba 
ailerwards. 


. .  e,  iiK  Fccock  y.  Iieddiiig^9n^(a)  jt.  had  been 
^l^sd,  wheta  is  tbe.bri^a^b  of  .tru^t,  iS  we  ^bi^a  rephieedl 
the  stock  .aod  paid.the  dividends  I  .  l^lm  l4>rd  dm- 
<^<ifI^aiiawensAbit  question ;  fdr  hes^y^^tbat  is  npthing; 
to  the  purpose.  You  shall  not  bQjaUowed  to  say^ 
'^roe,  I  have  been  guilty  of  a  breach  of  trust ;  but 
I  will  replace  tbe  stock,. and. fayv  the  dividends,  and 
^^  will  be  right.    You  have  put  yourself  in  a  dif- 


^J  S  VeS.T94. 
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ferent  situation ;  and  they  have  a  right  to  consider  too 
as  their  debtor  from  the  time  the  stock  was  sold  oat^ 
and  to  have  interest  firom  that  period. 

But  it  is  said  Mr.  CUnfUm-  had  the  benefit  of  the 
nominal  interest  carried  to  his  account.  *t*he  araoont 
of  the  interest  was  £^ ;  and  Cbtyion^B  account  was 
never  full;  drawn  within  some  hundreds,  as  will  ap- 
pear when  we  come  to  consider  the  next  exception. 
Then  have  they  a  right  to  say  be  had  the  benefit  of 
this  sum  which  they  carried  to  his  account  upon  the 
footing  of  a  pretended  transaction  ?  Have  they  a  rij^t 
to  say,  we  have  told  you  a  falsehood,  and  therefore 
you  shall  not  consider  us  as  your  debtors,  as  you 
otherwise  might  have  done  ? 

It  is  nothing  that  the  bankers  could  not  have  pur- 
chased new  exchequer  bills  to  the  precise  amount  of 
the  old,  together  with  the  interest.  They  had  funds  in 
their  hands  to  make  up  the  amount  required  if  neces- 
sary. The  Master  has  not  reinstated  Mr.  Clayton. 
He  has  only  placed  him  in  the  situation  in  which  be 
would  have  been  if  the  exchequer  bills  bad  l>een  sold 
in  October.  But  this,  as  we  contend,  is  precisely  what 
the  Master  ought  not  to  have  done.  Clajfion  had  a 
right  to  say,  I  consider  this  as  a  debt,  and  that  id- 
terest  attaches  to  it,  according  to  the  principles  of  a 
court  of  equity,  from  the  moment  when  it  was  ia- 
eurred ;  that  is,  from  the  moment  when  the  breadi  of 
trust  was  committed. 


The  M  A  ST  BA  0/  lAe  RoirM 

Reserved  the  consideration  of  this  point  until  be 
ihould  be  enabled  to  decide  upon  the  subject  of  tb^ 
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next  exception.  But,  after  that  was  disposed  of,  he 
said  (a)  that,  with  regard  to  this  question  of  interest, 
he  was  of  opinion,  the  interest  should  be  computed 
upon  the  amount  produced  by  the  sale,  from  the  period 
at  which  the  money  came  into  the  hands  of  the  part- 
nerdiip.  He  did  not  see  how  ClayiaH*s  acquiescence 
in  the  account  rendered  could  aSect  this  claim.  H^' 
acquiesced  on  the  supposition  that  the  account  was' 
true.  Therefore,  when  it  afterwards  turns  out  that 
the  bankers,  instead  of  keeping  the  exchequer  bills, 
sold  them  and  used  the  money  produced  by  the  sale^ 
he  has  a  right  to  treat'  that  as  a  debt  from  the  time 
when  it  came  into  their  bands,  and  to  charge  them 
with  interest  for  the  use  of  it.  And  be  said  that  he 
so  decided,  not  on  the  ground  that  Mr.  Clayton  was 
bound  to  take  it  as  a  debt,  but  on  the  ground  that  he 
had  elected  to  take  it  as  such. 


1818. 


Dgtatmbs 

Noble,  &c* 
Claytoii*« 

CASS* 


JBxception  allowed. 


On  the  subject  of  the  first  exception,  (which  came  Fini  txeepUon. 
on  to  be  argued  last  in  order,)  it  is  only  necessary  to  Jii/^)3,2^— ^. 
recapttuhle  the  following  facts : — 


At  tte  death  of  Devaynesj  CtaytorC^  cash  balance 
inthehand^  of  the  partnership  amounted  to  £11 13^ 
and  a  fraction. 

'f 

After  the  death  of  Deoaynesj  and  before  Chyion 
paid  in  any  further  sums  to  his  account  with  the 
Ittiikers;  he  drew  out  of  the  house  sums  to  the  amoiiitt 


Creditors 
who,  after  BJ's 
death,  coott- 
nued  to  deal 
with  the  eur- 
TiTiDg  partners 
by  drawing  oat 
and  paying  in ; 
but  hariag 
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18l«;        of  j^ISfiO,  thereby  redttciog  his  cash  balance  to  £ASi 
^*^*>^'^      and  a  fraction. 
Detatnbs 

Noble,  &e.        From  this  time  to  the  bankruptcy^  Clayton  both  paid 
Clayton's     ^°  ^^^  ^^^^  ^^^  considerable  sums ;  bat  his  payments 
CASE.  were  so  much  larger  than  his  receipts,  that  at  the  time 

dnwDBume  out  ol^  the  bankruptcy,  his  cash  balance,  in  the  hands  of  the 
before  they  surviving  partners^  exceeded  £17I3|  the  amount  of 
paid  any  in ;  the  cash  balancMe  at  Devoffnes^s  death.  (And  this,  ex- 
the  balance  clusively  of  the.  exchequer  bills  and  their  produce, 
Taryiog  from  ^hJch  were  put  out  of  the  question  in  the  conaidera- 
timh  to  time,      ..        |.  .. .  ^-      v 

.  ^  ^  .        '     tion  of  this  exception.) 
bat  being  upon  ^ 

the  whole  increased  by  tfoch  subsequent  dealings.  The  subsequent  pay- 
ments by  the  sorfiving  partners  must  be  taken  io  reduction  of  the 
balance  due  at  D.'s  death ;  and  bis  estate  held  dischai^ged  pro  ianio* 

By  the  amount  of  the  dividends  received  since  the 
bankruptcy,  (those  dividends  being  apportioned  to  the 
whole  debt  proved  under  the  commission,)  the  balance 
of  £1713  would  be  reduced  to  f  1171  and  a  fraction; 
and  it  was  this  last  sum  which  Clayton  claimed  against 
Devaynes^s  estate,  and  as  to  which  the  Master  bad  re* 
ported  that  Clayton  had,  by  his  subsequent  dealings 
with,  the  surviving  partners,  released  the  said  estate. 

But  now,  upon  the  argument  of  the  exception,  aod 
in  consequence  of  the  decision  in  Miss  SkcclC%  case, 
that  claim  was  abandoned,  to  the  whole  extent  of  the 
cash  balance  at  Devaynes^s  death  above  ^453,  the  sum 
to  which  it  had  been  reduced  by  drafts  vpon  the  house 
pn^vious  to  any  fresh  payments  made  to  it ;  aod  that 
which  waa  now  claimed  is  the  last  mentioned  sum  of 
£i53^  minus  its  proportion  of  the  dividends. 

Bell  and  Palmer^  Fonblanque  and  Clayton^  in  lop* 
port  of  the  exception. 
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This  18  a  cwey  the  deoiaM  of  which  will  be  of  the 
greater  importance,  aa-itbeailatelj^beeii  ose  of  frequent 
occunrence,  and  has*  never  been  deeided,  either  at  kiiT 
or  in  ^nity.  Suppose  that,  in  this  case,  Devaj/nesy 
ioitead  of  dying,  bad  joierely  quitted  the  partnership ; 
and  that  pubtic^notice  had  beefl.giren  of  that  events 
taatsmioppt  to  .the  notice  aflTorded  by.  the  advertisement 
of  his  death  in  Ihe  newapapera ;  and  that  the  same 
transaotioaa  bad  taken  place  with  thaoontiatting  part- 
ners which  have  now  taken  place  with  the  avnrivtog 
partners.  In  each  jcaae,  tbaqaealion .  woaU  have  been 
a  mere  legal  question ;  and  what  we  submit  is,  that  in 
such  a  case,  tbejEelking  parlaar  would  clearly  tie  lisble 
to  the  extent  of  the  £^i3 ;  and,  if  so,  then  that,  in  tbo 
present  case,  the. rule  of  equity  is  strilBtly  analogoiua 
to  the  rule  of  law. 


18I«. 


Devatbes 

Noble,  ftc. 

Clayton's 


If  this  view  be  correct,  then  all  that  reoNuns  to  .be 
coQsideied  is,  whether  there  arehere  any  special  cir- 
cumstances which  would,  in  the  case  we  are  supposing, 
iia?e  discharged  the  legal  liability. 

The  legal  principle  is  that  which  ie  laid  down  in 
£otf  V.  Cranfieldy  (a)  and  appears  to  be  this;  viz.  that, 
if  a  man  owes  another  two  debts,  upon  two  distinct 
^uses,  and  pays  him  a  sum  of  money,  he  (the  payor) 
bas  a  right  to  say  4o  which  account  the  money  so  paid 
is  to  be  appropriated.     > 

Then  follows  Heywardr.  LomaXy  (b)  deciding  ihat^ 
if  a  man,  owing  another  money  on  a  security  carrying 
interest,  and  also  on  simple  contract,  pays  menny  ge- 
nerally, without  specifying  on  what  specific  account,  it 


(o)  Styles  339.    Vio,  Ab. 
title  Payment,  M.  pi.  !• 


(b)  1  Van.  ti. 
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sball  be  taken  to  the  advantage  of  the  payor,  in  dii- 
charge  of  the  debt  carrying  interest  This,  however^ 
has  been  over-ruled  by  sobseqaent  cases. 

The  next  is  Perns  v.  Roberts^  (a)  where,  there 
being  a  mortgage  debt,  and  also  a  debt  by  simple  con* 
tract,  and  both  being  cast  into  one  stated  account,  and 
a  bill  of  sale  made  for  securing  the  balance,  which 
proved  deficient,  the  payment  was  decreed  to  be  ap« 
portioned.  In  this  case  there  were  strong  circun* 
stances  to  have  exonerated  the  debtor  altogether. 


In  Manning  v.  Wesiony  (b)  however,  the  rale  is 
strictly  brought  back  within  its  former  limits.  There, 
a  man  indebted  both  by  specialty  and  by  simple  con* 
tract,  having  made  payments  and  entered  them  in  his 
book  as  made  on  account  of  what  was  due  by  specialty, 
this  was  held  not  a  sufficient  appropriation ;  and  the 
JLord  Chancellor  said,  that  the  rule  of  law,  **  Quicquid 
sokitur  solvitur  secundum  modum  solventis,**  is  lo  be 
^understood  only  when,  at  the  time  of  payment,  the 
payor  declares  the  purpose.  If  he  does  not,  the  payee 
may  direct  how  it  shall  be  applied.  See  to  the  same 
purpose,  an  anonymous  case  in  second  Modem  Re» 
port%  (c)  and  Bowes  r.  Lucas,  (d) 

Meggoii  V.  MHls  (e)  must  also  be  mentioned,  be* 
cause  that  is  a  case  on  which  some  stress  will  probably 
be  laid.  Lord  C.  J.  Holt  there  expressed  it  to  be  his 
opinion  that,  where  two  sums  were  due,  one  of  wUch 
might  make  the  debtor'  a  bankrupt,  and  the  other, 
(being  a  debt  incurred  after  be  ceased  to  trade)  coold 


(a)  1  Yern.  34. 
(ft)  2  Yem.  60iy. 
(c)  %  Mod.  23S, 


(df)  Andrews  55. 
(e)  Ld.  iUym.  VS^ 
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bot  prodace  that  cotisequeneei  the  payment  should  be 
taken  without  more,  as  meant  to  be  applied  to  the 
former  debt.  But  this  opinion  of  Lord  HoW%  has 
Biiice  been  called  in  question. 

GodAtri  t.  Cox  (a)  is  next  in  oi^er  of  time,  and  has 
been  considered  as  a  ruling^  case  ever  since  its  decision. 
There,  a  widow,  being  indebted  as  Executrix  to  her 
deceased  husband,  became  also  indebted  on  lier  own 
account,  and  sifterwards  married  again,  and  her  second 
husband  became  also  indebted  on  his  own  account, 
and  made  payments  without  declaring  the  purpose. 
It  waa  agreed  that  he, had  the  first  right  to  appropriate 
bis  payments ;  but,  having  neglected  it,  that  it  devolved 
on  the  payee,  who  might  apply  them  as  he  pleased 
either  to  the  debt  incurred  by  the  wife  dum  tola^  for 
which  the  husband  was  answerable,  or  to  the  husband's 
own  debf,  but  not  to  the  debt  of  the  wife  as  Exe- 
cutrix. And  a  case  of  Bhss  and  Cutting  was  there 
cited,  to  the  same  eflfect  as  Manning  v.  fFcsian,  and 
the  rest. 


181(T. 


Dkyatkes 
Noble,  ftc^ 

CLAYTdM's 


The  next  case  is  ffammersly  v.  Knowlifs^  (b)  which 
would  have  been  against  us  if  we  bad  contended  for 
the  whole  amount  of  Clayton's  claim ;  but,  taking  it  at 
the  lesser  sum  only,  is  in  our  favour.  In  that  case, 
Lord  Kent/on  held  that,  the  note  of  ^.  being,  deposited 
by  B.  at  his  banker^s,  as  a  security  for  money,  the 
bankers  knowing  that  it  was  an  accommodation  note^ 
and  B.  afterwards  paying  money  to  his  bankers  with* 
out  any  specific  appropriation,  the  money  must  be 
placed  us  &r  as  it  would  go  in  discharge  of  the  then 
existing  debt,  and  the  banker  could  not  make  the 
maker  of  the  note  responsible   for  more  than  the 


(s)  3  Sin.  1194. 


{b)  3  Esp.  665, 
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bfthaoe  raoainiDg  due  at  tha  time  of  racb  peyneif, 
altbough  be  afterwards  trusted  his  debtor  withaiiiitber 
sun  jof  money.  ^ 

Tben  comes  Dawe  r.  Holdsworih^  (a)  wbicb  woe  an 
actioa of. trover.    Tbedefiuice  was  bankrupt^;  and 
the  question  arose^  as  it  did  in  the  case  io  Iiord  Raj/* 
mondy  whether  tte  petitioning  creditor's  debt  coold  be 
established  by  reason  of  the  bankruptcy  ?   To  establish 
the  bankruptcy,  the  Defendant  proved  tbist  PiUard 
was  a  trader,  and  so  continued  till  ITSS,  when  be  be* 
came  indebted  to  one  creditor  in  JS200|  upon  whose 
petition  the  commission  issoed.    This  debt  was  on* 
ginally  a  simple  contract  debt,  but  a  bond  was  given 
after  he  had  ceased  to  be  a  trader ;  and  JMvd.Kenym 
held  that  the  qnestion  waa^  not  when  the  bond  was 
given,  but  when  the  debt  was  contracted*    There  had 
been  dealings  between  the  bankrupt  and  the  petition- 
ing creditor  since  he  ceased  4o  be  a  trader,  and  it 
proved  that,  though  at  the  time  the  commission  issued, 
there  wfis  a  larger  balance  than  d^SOO  due  to  the  cre- 
ditor, yet  more  than  £900  had  also  been  paid  on 
account  between  the  time  when  the  trading  ceased  and 
the  issuing  of  the  commission.    Liord  Kenyan  further 
held  that,  as  no  particular  directions  had  been  given 
for  the  application  of  the  money  paid  on  account  it 
must  be  placed  to  pay  off  the  old  debt  first.    Coose* 
quently,  no  part  of  the  debt  contracted  while  Piiiard 
was  a  trader  remained  due  when  the  commission  is- 
sued ;  and  the  commission  itself  was  therefore  unsup- 
ported- 


No  w,  primdfadey  this  seems  to  be  an  authority 
unfavourable  to  us.    But  in  PeUr$  v.  Andcnon^  {h) 


(a)  Pcake  N.  P.  64. 


(6)  5  Taunt.  596. 
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after  all  the  cases  on  the  sobjeet  bad  been  fully  gone 
fhrongh,  It  was  land  down  that,  although  the-  payor 
may  apply  hii  payment  to  Which  of  two  or'  more  ac- 
counts lie  pleases,  and  although  his  election  may  be 
either  expressed  or  inrerred  from  the  circamstances  of ' 
the  transaction;  yet,  if  not  paid  specifically,  the  re^ 
ceiTer  might  afterwards  appropriate  the  payment  to 
the  discharge  of  either  account  as  he  pleads.  And 
Lord  C  J.  Gibbsy  referring  to  the  cases  of  MeggoU  r. 
Milhj  and  Dowt  y.  Holdsworth^  observes  that,  ia 
both;  the  debts  arose  on  the  same  dcconnt,  and  it  was 
totally  immaterial  to  which  end  of  the  accoonl  the 
payment  should  be  applied;  but  that  Lord  CI  J 4  HoU^ 
and  after  him  Lord  Kenton,  went  upon  this  ground, 
that  i^  would  be  too  hard  if  a  man',  having  made  a 
payment  snflkient  to  exempt  him  from  the  operation 
of  the  bankrupt  laws,  should  not  have  the  benefit  6f 
paying  off  that  part  of  his  debt  which  subjected  him 
to  th^  operation.  *^  It  is  an  exception,"  he  said, 
^  and  founded  on  the  circumstance  of  bankruptcy.*' 


1810. 


DaVATNBS 

•NoBLt,  iCCm 

Clayton*s 


There  is  one  more  case  df  Nervmarch  v.  Clay  (a), 
t?here  Lord  Etlenborough  said,  there  might  bcT  a 
special  application  of  a  payment  made,  arising  out  of 
the  nature  of  the  transaction,  though  not  expressed  at 
the  time  in  terms  bf  the  party  making  it.  And  he 
said,  tile  payment  in  that  case  was  evidenced  by  the 
conduct  of  the  parties  to  have  been  made  for  tbe  pur« 
pose  of  taking  up  the  bills  which  had  been  antecedently 
dishonoured ;  for  that,  upon  receiving  that  payment^ 
the  dishonoured  bills  were  delivered  up.  And,  upon 
that  ground,  the  Court  of  K.  B.  were  of  opinion  there 
ought  to  be  a  new  trial ;»  the  present  Lord  Chief 
Baron  having  previously  decided  it  upon  the  general 


(a)  14  East  239, 
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principle  that,  where  there  U  no  express  appropriatioi^ 
the  payee  has  a  right- to  apply  the  payment  at  his  owa 
eption;  which  general  principle  is  also  admitted  by 
the  very  e:round  on  which  the  Court  of  K.  B.  granted 
the  new  trial.  Upon  this,  therefore,  the  doctrine  of 
Courts  of  commoa  law  rests  at  the  present  day. 


Now,  to  apply  this  doctrine  to  the  circaoiatanees  of 
the  present  case.    In  none  of  those  cited  does  it  ap* 
pear  that  the  payee  had  actually  appropriated  the  pay* 
ments  osade  until  the  matter  came  into  question ;  and 
the  last  case  of  Nexomarch  v.  Clatf  (as  well  as  the  pria* 
ciple  of  Ooddard  v.  Cox)  shew  that  the  doctrine  ap- 
plies  equally  in  the  case  of  a  partnership.    Then  it  is 
shewn  that  the  Court  may,  from  circorostances,  infer 
the  intention  to  apply  a  payment  in  discharge  of  the 
old  debt ; — but  what  were  the  circumstances  from  which 
that  inference  was  drawn  in  the  case  referred  to? 
They  were  of  such  a  nature  that  no  doubt  could  arise 
respecting  their  tendency.    Accordingly,  the  counsel 
acquiesced  immediately^  and  did  not  even  urge  an  in- 
quiry.   The  case  of  Dawe  v .  Holdsworik  proves^  what 
we  do  not  mean  to  dispute,  that,  when  the  old  debt 
is  completely  discharged,  the  payments  anbseqaendy 
made  "must  be  applied  in  dischaige  of  the  new  debt 
This  is  the  only  case  in  whicji  we  hear  of  applying  the 
payments  to  a  first  debt  in  priority  to  a  subsequent 
debt;   and  this  is  the  case  which  Lord  C  J.  GMs 
afterwards  says,  was  rightly  decided,  upon  the  prioci* 
pie  that  one  debt  would  have  exposed  the  party  to 
a  commission  of  bankruptcy,  stating  that  ^<  it  is  an  ex* 
edition  founded  on  the  circumstance  of  bankruptcy." 

Now,  still  considering  the  present  case  as  involviiy 
the  legal  question,  let  us  suppose  that  Deoqynes  re* 
tired  from  the  partnership  in  November  1809|  firom 
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tint  tiae  tiU  the  conimission  issued  io  Jff^  1810^  Mr. 
Chyion  continaed  to  deal  with  the  hovse  both  by 
pajiflg  in  and  drawing  out;  and,  in  making  bis  pay: 
ments,  he  bad  a  right  to  apply  them  tq  mh^\f\i^rf  de- 
mand be  thooght  proper.    But  it  is  said  ih^q^Yare 
special  circumstances.     What  are  they  ? — First,  Thai 
Mr.  Claytoh*s  partner  gave  notice  to  the  bouse  that 
Devajfnes  would  have  nothing  more  to  do  with  the 
house.    What  would  be  the  effect  at  law,  of  such  a 
notice  ?    Does  it  discharge  the  debt  ?     A  release  can- 
not be  by  parol.    How  then  could  the  debt  be  dis* 
charged  ?  Not  by  the  subsequent  payments;  for,  those 
payments  being  made  generally,  the  payee  had  a  right 
to  attribute  them  to  whatever  account  be  pleased.    In 
&ct,  there  was  no  payment  made  to  the. account  of  the 
old  debt,  except  as  it  was  actually  reduced  on  the 
entire  balance.    Then  was  it  in  any  manner  altered  in 
consequence  of  Clayton'^  accepting  the  new  house  as 
his  debtors  ?   He  never  did  accept  them  as  his  debtors, 
any  otherwise  than  as  they  were,  and  continued  to  be 
his  debtors  io  law.     But  he  never,  by  any  acts  of  his, 
specifically  accepted  them  as  such.    This  might  have 
been  more  strongly  urged  in  Newmarch  v.  Clai/.    Dc' 
vaynes^a  Executors  could  not,  by  giving  notice,  with? 
draw  themselves  from  their  responsibility.  Then  what 
does  the  notice  amount  to?     Besides,  notice  to  a. part- 
ner does  not  bind,  except  in  the  case  of  a  co-partner- 
ship transaction ;  and,  therefore,  even  if  this  notice 
coold  operate  as  a  discharge,  (but  which  it  cannot,)  if 
both  had  been  privy  to  it,  it  could  not  at  all  events 
have  any  effect  whatever  on  Mr.  Clayton. 

Then  there  is  the  circumstance  of  the  account  de- 
livered in  March  1814.  .  What  conclusion  can  be 
drawn  from  that  circumstance  ?      Clayton  had ,  con- 
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litiuiU  to  fleai  irith  the  boiifie$  so  b&d  the  parties  ir 
Newmareh  f .  fctey.  So  they  had  in  MeggoH  v.  Milb, 
and  in  Pdersv.  Anderson.  There  can  be  no  distinc* 
tion  h6tir6eii  a  bankings  co-partnerehip  and  anj  other 
co-p^rtn^rahip.  The  qaestion  is,  was  the  sending  tbb 
account  any  admission  by  Clayton  that,  so  Tar  as  bis 
debt  had  not  been  paid,  he  considered  thisaccooDtas 
a  payment  ?  The  proper  way  to  try  this  wonldbebjr 
supposing  that  the  account  consisted  only  of  sums 
drawn  6ut.  And  this,  as  your  Honour  has  already 
decided  in  Miss  SleecK's  case,  would  not  have  operated 
in  discharge.  Does  the  circumstance  of  the  creditor 
having  paid  in^  as  well  as  drawn  out,  make  any  di8tifl^ 
tion  ?  It  proves  that  he  credited  the  house  for  thetenns 
8o  paid  in,  not  that  he  credited  it  for  an  already  exist- 
ing debt  of  Devaynes :  that  remains  just  as  it  did  before. 
Upon  that  secority  belated,  and  had  a  right  to  test 


So  it  would  be  at  law,  if  Devaynes  had  only  relM 
from  the  partnership.  What  then  discharges  his  estate 
in  equity  ?  We  have  already  your  Honour's  opinion 
that,  although  in  this  case  it  is  a  mere  equitable  de* 
mand,  yet  it  is  an  equity  founded  upon  the  principles 
of  law ;  and,  if  so,  it  is  impossible  to  conceive  of  anj 
defence  in  equity  that  would  not  have  been  an  avail- 
able defence  at  law,  supposing  the  circumstances  of  the 
case  were  such  as  to  constitute  it  a  legal  demaod 
instead  of  an  equitable. 

(The  following  cases  were  also  cited  in  support^ 
this  exception.  Wilkinson  v.  Stemcy  (o)  BoH^' 
Woody  (b)  Kirby  v.  Duke  of  Mdrlborough.  (r).) 


(a)  9  Mod.  427. 

(b)  14  East  S43.  n. 


(c)  2  Made  and  8.18- 
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Beriy  W^herell  and  ^deboUm,  and  Hn%laoaod^ 
Tor  different  parties  against  the  exoeptionr 

The  four  surviving;  partners,  having  poto^ssed  thetn^ 
selves  of  all  the  funds  of  the  five,  were  bound  first  to 
disdmi^ethe  obligations  of  the  five;  and,  in  taking 
tbe  aceotints  between  the  parties,  the  Court  must  con* 
sider  every  subsequent  payment  as  to  be  carried  to  the 
account  of  diat  debt  whi^h,  in  a  &ir  and  equitable  an* 
derstaading  between  the  parties,  was  first  to  be  di»- 
charg^ed.  In  ezondmtion  of  DeoayneB^s  aetale. 

The  ruk  of  law  to  which  it  has  be^n  attempted  to 
adapt  this  case,  stands  on  a  principle  quite  foreign  to 
tbat  with  Which  the  Court  has  now  to  deal.  It  is  that 
where  there  are  debtor  and  creditor,  and  the  debtor 
owes  more  than  one  debt,  and  pays  a  sum  of  monej^ 
^  has  a  right  to  direct  to  which  of  the  debts  that  pa]^ 
ment  shall  l)e  applied  ;  and,  if  he  omits  to  do  so,  then 
the  law  implies  that  it  is  immaterial  to  him  to  whidi 
fte  payment  is  applied,  and,  by  his  omission,  he  has 
left  the  application  to  the  option  of  the  creditor;  and 
>gain,  that,  if  the  creditor  n<eglects  to  exercise  that 
option,  still  the  application  may  be  regulated  by  cir« 
cumstances. 

Bnthofwjs  it  in  the  absence  of  all  circumstances  ex- 
<Jcpt  that  of  the  order  of  time  ?  Suppose  A.  owes  B.  ^ 
debt  of  f  100  contracted  five  years  ago,  and  another 
debt  of  £100  contracted  half  a  year  ago,  and  pays 
"^oney  equal  to  the  discharge  of  either  of  the  two 
debts,  without  directing  to  which  tt  is  to  be  applied, 
3od  without  the  creditor's  doing  any  act  to  appro- 
priate it  to  either.  What  then  ?  shall  it  not,  in  con- 
"^on  sense,  be  tal^eti  as  applied  to  the  payment  of  that 
SR2 
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debt  (6t  Wkich  there  lias  been  the  longeet  ferbeemoef 
and  against  wbieh^  if  remaining  unsatisfied^  tbe  etatate 
of  Limitations  will  soonest  operate  ?  WaUworik  t. 
Matmlng.la) 


This,  ho\^e?er,  is  not  a  case  between  tbe  sane  debtor 
And  creditor.  Tbe  relations  of  the  parties  «re  altered. 
What  are  tbe  terms  to  be  implied  in  the  wry  first  draft 
drawn  by  Chiton  After  Devajf$ie»^9  death?  He  most 
b&considered  as  saying  to  the  surviTing  partoersi  Yoo 
are  my  debtors,  in  respect  of  a  debt  contracted  by  yoa 
and  your  deceased  partner;  and  I  now  call  opoo  you  to 
pay  me  a  certain  sum  in  discharge  of  thai  debL  He 
draws  a  second  and  a  third  draft  on  the  same  terms. 
He  then  pays  in  an  additional  sum,  not  expresaing  that 
he  pays  it  in  to  any  new  account,  and  afterwards  draws 
a  fourth  draft.  What  is  there  to  shew  that  this  fourth 
draft  was  drawn  upon  any  other  terms  than  the  three 
preceding?  He  knows  that  it  is  tbe  duty  of  the  four  I 
to  pay  the  debts  due  from  the  fire.  He  knows  equally  i 
well  that  it  is  not  competent  to  him,  by  giTing  credit 
to  the  four,  to  charge  the  estate  of  the  deceased  partner 
with  any  sums  to  which  it  was  not  previously  liable. 

If  Mr.  Clayton  had  been  asked,  when  he  began  to 
draw  upon  and  pay  money  to  the  surriving  partnen, 
knowing  that  Devaynes^s  represeatatiiFes  bad  nothing 
to  do  with  the  firm,  whether  he  did  so,  considering 
HevaynesU  estate  as  responsible  to  him|  ortrbetber 
he  did  not  deal  upon  the  sole  responsibility  of  tbe  sur- 
viving partners,  would  he  not,  as  a  man  of  honoor  and 
integrity,  have  answered.  Certainly,  I  never  had  any 
conception  that  any  other  but  the  surviving  psu^tners 
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were  raflj^siUe?  If  be  had  been  etked,  whether  be 
did  not  eoDBider  tint  at  in  the  ordioarj  eonrae  of  hit 
former  dealinga  with  the  partnenhip,  the  first  draft  he 
drew,  on  the  new  partnership  was  in  like  manner  ap« 
plicable  to  the  old  balance,  woald  he  haTe  hesitated 
for  a  iDoment  to  say,  I  drew  this  draft  eoniidering  that, 
whenever  there  is  an  item  on  one  side  of  an  account,  it 
ii  sopposed  to  be  in  aatiefiiction  of  the  old  standing 
items  en  the  ether  side^  and  that,  whenever  a  balance 
is  struck,  there  is  an  extinction  pro  Imfo  of  the  exist* 
ing  debt  ?  If,  on  the  other  hand^  Mr.  Clayton  had  done 
these  nets  in  contemplatfon  of  reservii^  to  himself  the 
doable  responsiMlity  of  the^arviTing  partners,  and  of 
the  estate  of  the  deceasedpartoc^';  would  note  Court  of 
Equity  have  said,  this  is  a  fraud  in  him  to  endeavour 
80  to  deal  with  the  stirviving  pb^itters  as'  to  be  gua« 
ranteed  by  the  estate  of  the  deceased  pai'tner,  without 
communicating  to  the  representatives  of  the  deceased 
partner  that  he  is  dealings  with  that  intention? 
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When  Lord  Eldon  said,  in  Ex  parte  Kendaly(a) 
(bat  there  may  be  dealings  between  the  surviving  part* 
ners  and  the  creditors  of  the  old  partnership  which 
would  discharge  the  estate  of  the  deceased  partner, 
coold  he  by  possibility  have  contemplated  a  stronger 
case,  in  respect  of  such  dealings,  than  the  present?  If 
it  were  competent  to  the  creditor  thus  to  deal  with  the 
sorviving  partners,  keeping  to  himself  in  reserve  the 
respoDsibility  of  the  deceased  partner's  estate,  for  nine 
months  after  his  death,  why  not  for  nine  years  ?  Why 
Bot  for  thirty  years,  during  which  be  might  have  paid 
ia  hondreds  of  thousands;  and,  if  at  the  end  of  tiie 
thirty  years,  one  of  the  survivors  were  to  become 


(e)  17  Ves.  5U, 
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GABS* 


J«/i/28  2g         <*>  Inthtopwrtof  the  a^puBeat^  tte  cm«  of  Ex  puts 
1815.    '     TbaJMi,  befora  the  Lord  Ckmuelhr,  mtdt«l;  rf«^ 
the  bets  appear  to  have  baeo  ae  Ibttam^** 

Jbrdham  and  Rhhard  Touhrin  caniei  en  b«iii»  » 
perlnenhip,  as  army  agents,  antii  the  31st  ef  Mput^  1^) 
when  the  partnerhip  was  dissolved,  Ridmrd  hanng  become 
a  lunatic^  from  which  time  Abraham  continned  to  cany  ob 
the  business,  andshortij  afterwards  assumed  (kflmd^^^ 
jwrtner  therein* 

The  books  of  the  former  partnership  were  i^Uriy  ^^ 
and  a  balance  struck  up  to  the  time  of  the  dissolatioD.  Froia 
the  Ist  of  Sepiembety  1806,  a  new  set  of  books  was  opened, 
in  which  the  debts  due  to  A.  and  JR.  T.  at  the  time  of  the 
dissolution  were  slated  as  due  to  the  old  partnership;  aoJ, 
when  any  money  was  subsequently  received  on  sccosnt  of  m 
debtors,  a  balance  was  struck,  and  the  sums  reni«inio«  ^^" 
carried  on  as  a  debt  due  to  the  new  partnership ;  aflw  *'*^ 
the  accounts  were  carried  on  by  receipts  and  payments  in  ^ 
usual  way. 

It  being  referred  to  the  Master  to  tdee  an  acoooot  of  t|^ 
partnership  dealings  between  the  lanade  and  M  ?«** 
and  of  the  partnership  property,  debts  and  effectt,  tsd 
receipts  and  payments  by  and  on  the  part  of  A^  3Msi" 
aeconnt  thereof;  the  Master  stated  Ids  opinion  to  be,  ti»^ 
whatever  sums  had  been  actually  received  by  the  W  P 
nership,  under  the  circnmstances  above  detailed,  sbo« 
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NoiTy  if  Mr.  C%lM  eotild  shew  that,  at  any  period^ 
lie  altribviad  1m  paymeHis  ialo  the  banking-hoosa  to 
any  pafticalar  aceoimt  distiiiet  fram  the  other  acconnl^ 
and  that  he  attributed  his  drafts  correspondragly  to 
those  paymeats,  that  might  have  considenMe  weight ; 
for  he  might  say,  having  no  doubt  his  old  balance 
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arried  to  the  accoant  of  the  debts  doe  to  the  partnership  of 
A.  and  A.  T.y  without  giving  to  the  new  house  credit  for 
their  oew  advances  to  the  sereral  debtors,  (which  advances 
were  made  in  the  usual  course  of  business  as  army  agents,) 
ootil  the  old  debts  should  be  satisfied. 

Jbraham  Toulmm  objected  to  this  Report  of  the  Master, 
ud  stated,  as  a  ground  of  objection,  that  in  the  business  of 
navy  agents  it  is  the  inrariable  custom  to  adrance  monies  to 
the  officers  employing  them,  for  the  purpose  of  securing  their 
Qgeacy,  and  thereby  enabling  such  agents  to  repay  themselres 
the  monies  due  from  such  ofiicers,  and  that  it  would  be  im- 
practicable to  carry  on  business  without  making  such  ad- 
vances* That,  in  many  instances,  the  advances  made  by  the 
new  partnership  of  T.  und  C.  were  made  in  payment  of  bills 
accepted  by  them  at  the  special  application  of  their  customers, 
and  under  engagements  that  the  same  should  be  applied  out 
of  the  monies  then  about  to  be  received  by  the  partnership  ; 
and  that  such  acceptances  were  given  on  the  faith  of  their 
^ing  permitted  so  to  apply  such  monies  accordingly. 

The  objections  being  disallowed  by  the  Master,  the  ques- 
tion now  came  before  the  Court  upon  a  petition  to  confirm 
the  Maiter'r  report ;  a  counter-petition  being  presented  by 
Abraham  Toulmin  on  the  ground  taken  by  the  objections. 

For  the  last  mentioned  petitioner,  (a)  the  case  was  compared 


(a)  The^argument  and  judgment,  £«  relatione^ 
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would  ultimafely  be  paid,  but,  doubting  wlieliiertte 
new  house  would  be  able  to  pay  baek  the  suinlie 
paid  in,  he  bad  taken  care  to  draw  upon  therfcent 
payiDMitfi,  reeenrhig  to  himself  the  liabilitf  of  De* 
vaynet^B  estate.    Even  tiiea^  it  would  be  audi  wbt- 


to  that  of  a  West  India  plantation  ;  where  if  a  partner  wiA- 
draws  from  the  concern,  leading  the  others  to  any  on  tke 
trade  under  an  engas^ement  to  collect  the  debts  sad  toic- 
count  for  thero,  the  remaining  partners  are  not  obl^  (o 
bring  actions  for  all  the  debts,  which  would  often  bethecer- 
tain  way  of  losing  all ;  but  the  first  thing  looked  to  for  pij- 
ment  of  the  debts  is,  the  consignments  ;  which  conngnoeots 
necessarily  require  supplies  in  the  first  instance ;  for,  if  no 
supplies  are  sent,  no  consignments  will  be  made,  aim  the 
consignments  are  made  on  the  faith  of  the  supplies  beng 
furnished.  The  retiring  partner,  therefore,  caonot  aped 
that  the  remaining  partners  will  charge  themselves  vitb  llie 
whole  consignments,  as  received'  in  payment  of  the  debti 
owing  to  the  old  partuersliip,  but  only  with  the  dilTereoce, 
after  deducting  the  supplies. 

The  Lord  Chancellor^  after  observing  that  what  wwal- 
lieged  as  to  the  necessity  of  advances,  without  which  the  trade 
could  not  be  carried  on,  bad  great  weight,  said  that,  in  ^^ 
case,  the  accounts  had  not  been  so  kept  as  to  shew  vut 
sums  ought  to  have  been  carried  to  the  credit  of  the  old 
bouse ;  but  that  they  ought  to  hare  been  so  kept,  In  ordff 
that  the  old  house  might  at  all  times  see  the  last  state  of  t^s 
account,  and  satisfy  themselves  as  to  what  had  beeo  doof. 
Not  a  single  sum  had  been  set  aside  in  payment  of  th«« 
debts  ;  and,  if  it  were  to  be  sent  back  to  the  Master,  tM 
must  be  an  inquiry  what  sums  ought  to  have  bean  carried 
the  credit  of  the  old  debts  in  every  instance,  so  m  t«  «»^  "" 
sue  upon  every  distinct  item,  which  would  be  hnprscticshlc* 
The  Report  was  Goafirmed. 
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ever  was  your  inteBtiani  U  vas  one  open  whiebi  if  yoa 
actod^  you  were  bound  to  diedose  it  to  Demjfna^  re- 
preteetativee.  Otherwise,  yoo  have  aeted  fraudulejitly 
towards  them,  aod  a  Court  of  Equity  will  giro  yoa  no 
aimtaiioe.  But  that  h  not  the  present  case.  There 
was  no  sodi  intention  on  the  part  of  Mr.  Clajftan; 
and  it  cornea  simply  to  this,  whether  his  deaUqgs  with 
the  sttiTiving  partners  are  not  such  as  come  within  the 
meaaing^  of  Lord  Eldon^  when  he  says  there  may  be 
dealings  which  would  dischaige  the  estate. 
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(Id  addition  to  the  cases  already  cited,  the  following 
were  mentioned.  Simpson  v.  Vaughany  (a)  Sirange  v. 
Lu.  (b). ) 

BeBy  in  reply. 

Ifaman  isboand  inany  one  bond  jointly  with  another, 
a9  principal  and  surety,  and  in  another  bond  by  him- 
self alone,  and  pays  money  on  account,  nobody  can 
doubt  he  means  to  pay  off  the  bond  in  which  he  is 
solely  bound,  in  prerercnce  to  that  in  which  another  is 
bound  witli  him.  If  it  is  asked  on  one  side,  how  did 
Mr.  Clayton  mean  to  apply  this  payment  ? — I  would 
ask  on  the  other,  how  did  Mr.  Devaynes^s  partners 
mean  that  it  should  be  applied  ? — Certainly,  in  pay- 
ment of  their  own  debts,  not  of  the  debts  of  the 
8tc, 

Where  is  the  authority  for  the  alleged  rule  as  to 
the  priority  of  the  debts  ?  In  Newmarch  v.  Clatf^  the 
Lord  Chief  Baron  was  of  opinion,  the  payment  was 
not  applicable  to  *the  first  debt,  notwithstanding  there 


(a)3Atk.  Si. 


(6)  3  E^t  484. 
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nag  »  puiner  eoMeiMd  te  the  first  who  was  not  con- 
cerned in  the  secoiid  $  i^nd  4he  Court  of  K.  B.  after- 
wards Taried  the  deeinoii,  not  on  that  ground,  but  on 
a  ground  which  was  perftctly  distinot.  If  thatgraand 
existed,  why  did  Lord  C.  J.  Gibb$  say,  that  Dome  v* 
ffoUswarih  was  distingnishaUe  on  aocoont  of  its  being 
a  cate  of  bankrnptcy  ?  Every  argumeat  applicable  to 
0m  case  might  have  been  applied  to  Kirby  t.  the 
Duke  of  MarUHjrmgh  y  for  Devmfne$^%  estate  csaaot 
be  placed  in  ^higher  degnse  of  responsibility  tkaa  Ast 
of  a  surety. 


In  Ex  parte  Kendal^  Lonl  Eldon  expressly  de- 
clared he  would  not  decide  the  question.  Then  why 
refer  to  that  case  as  containing  his  lordship's  decision 
of  this? 

Whether  the  continuation  of  payments  and  receipts 
alone  amounts  to  a  discharge  is  a  mere  legal  question 
in  the  case  of  a  withdrawing  partner,  and  must  be  de- 
cided on  the  same  principles  in  the  case  of  a  partner 
who  dies.  Does  a  single  payment,  or  a  single  receipt, 
alter  the  case  ?  They  say,  yes ;  but  where  is  the  au- 
thority ?  Newmarch  v,  Claj^  is  an  authority  against 
them.  So  are  all  the  case^.  They  are  all  cases  which 
decide  that  it  may  be  inferred  from  circumstances. 
But  the  question  remains,  What  is  a  sufficient  found- 
ation for  the  inference  ?  The  continuance  of  the 
ti-ansactions,  it  has  been  held  over  and  over  again,  is 
not  enough.  It  must  be  a  continuance  attended  with 
other  circumstances. 


Then  they  say,  the  new  firm  ought  first  to  pay  off 
the  old  debts.  That  depends  upon  whether  they  have 
assets  of  Devaynes  in  their  hands.    If  he  was  a  debtor 
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U>  tbem,  wbere  waa  the  obligvikp  Mveea  them? 
The  obligation,  if  tbei|e  was  «D7,  siHst  depend  on 
their  having  afisets  of  his  in  their  hands.  Bi^,  if  there 
had  been  such  an  obligation,  hoir  would  that  affect 
Mr.  Clqyion^  a3  a  credit^  ?  Crasmham  w.  Holmes^  Fea* 
ikenionhaugh  v.  Fenwkk. 

The  house  was  not  trading  on  Deoqipi€$^a  assets. 
Ia  fact,  the  assets  of  the  house,  at  the  period  when  Mr. 
Devajfttes  quitted  it,  were  not  got  in ;  and  that  creates 
the  insolvency  of  the  house.  The  house  had  been 
paying  off  the  debts  contracted  in  Devaynes'B  lifetime 
by  their  new  credit ;  and,  in  this  very  case  of  Mr. 
Clayton%  where  we  claim  only  £453,  the  differei^ce 
between  that  sum  and  the  J^U71  has  been  paid  by 
money  lodged  with  these  gentlemen,  and  obtained  on 
thdr  own  credit ;  for  the  assets  of  the  house  are  still 
outstanding. 


1816* 


SiBTATIlS) 

NODI'S,  ^^ 

CASE. 


Then,  what  is  the  equity  of  this  case  ?  What  cir* 
cunistancea  are  there  which  apply  to  the  case  of  a 
dying  partner,  and  do  not  apply  to  the  case  of  a  re- 
tiring partner  ?  It  is  said,  the  debt  is  extinguished  at 
law ;  and  that  equity  will  not  revive  it,  where  there  is 
a  superior  equity.  But  this  is  a  &llacy.  The  debt 
was  not  extinguished;  for,  though  the  remedy  was 
gone  at  law,  it  continued  in  equity ;  as  in  Lane  v. 
fVilliamSj  Bishop  v.  Chufdi^  &c.  as  soon  as  the  securi* 
ties  were  found  to  lie  given  for  a  partnership  debt, 
they  were  considered  as  joint  and  several*  The  ainigle 
questions,  therefore,  are  wliether  the  contiouing  to 
deal,  by  drawing  out  and  paying  in,  has  operated  .to 
extinguish  the  debt,  or  whether,  it  has  been  so  extin- 
guished by  the  circumstance  of  the  account  delivered  ? 
And  these  questions  must  be  taken  as  the  facts  stand 
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upon  the  report;  that  is,  without  any  inqniiy  how  the 
aflairs  of  the  house  stood  as  between  Devayna  and 
his  partners. 

The  case  of  WenhKtfth  v.  Manmng  was  one  of  a 
specific  payment,  and  therefore  does  not  apply.  Bnt, 
if  it  were  applicable,  it  would  be  contradictory  totte 
cases  of  Goddord  v.  CoXy  and  the  others  which  have 
been  cited,  and  therefore  of  no  authority,  coi 
the  book  in  which  it  is  printed,  (a) 


The  Masteb  of  the  Rolls. 

Juljf  26.  Though  the  Report,  following  (T  presume)  the  words 

of  the  inquiry  directed  by  the  Decree,  states  the 
Master's  opinion  to  be  that  Mr.  Claj/ton  has,  by  his 
dealings  and  transactions  with  the  surviving  partners, 
subsequent  to  the  death  of  Mr.  Devat/nes^  released  his 
estate  from  the  payment  of  the  cash  balance  of  £171S^ 
yet  the  ground  of  that  opinion  is,  not  that  the  acts  done 
amount  constructively  to  an  exoneration  of  Mr.  De* 
vaynes^s  estate,  but  that  the  balance  due  at  his  death 
has  been  actually  paid  off,-*-aDd,  consequently,  that  the 
claim  now  made  is  an  attempt  to  revive  a  debt  that  has 
once  been  completely  extinguished* 

To  a  certain  extent,  it  has  been  admitted  at  the  hdr, 
that  such  would  be  the  efect  of  the  claim  made  befors 
the  Master,  and  insisted  upon  by*  the  exception.  To 
that  extent  it  is,  therefiMre,  very  properly  abandoned; 


(a)  2Eq.Ab.36U 
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It  Woidd^  indeed)  be  impossible  to  contend  that, 
after  the  balance,  Sot  which  akme  Mr.  Denaynef  was 
liiri>Ie^  had  oaee  been  diminished  to  any  given  amount, 
it  eoald,  as  against  his  estate^  be  again  aagaienled,  by 
flohseqnent  payments  made,  or  subsequent  credit  given, 
to  the  sanrinng  partners*  On  the  part  of  Mr.  De* 
Myner's  representatives,  however,  it  is  denied  thatany 
portion  of  the  debt  due  at  his  death  now  remains  un* 
satisfied.  That  depends  on  the  maanei;  in  which  the 
payments  made  by  the  house  are  to  be  considered  as 
having  been  applied.  In  all,  they  have  paid  much 
more  than  would  be  sufficient  to  discharge  the  balance 
doe  at  Devaynes^B  death ; — and  it  is  only  by  applying 
tte  payments  to  subsequent  debts,  that  any  part  of  that 
balance  will  remain  unpaid. 

This  state  of  the  case  has  given  tfise  t6  much  discus* 
«on,  as  to  the  rules  by  which  the  application  of  inde* 
finite  payments  is  to  be  governed.  Those  rules  we^ 
profaaUy,  borrowed  in  the  first  instance,  irom  the  civil 
law.  The  leading  mle,  with  regard  to  the  option  given,- 
iolbe  first  place  to  the  debtor  and  to  the  creditor  in  the 
sseond,  we  have  taken  literally  from  thence.  But,  ac* 
eordiBg  to  that  kw,  the  election  was  to  be  made  at  the 
time  of  payment,  as  well  in  the  case  of  the  creditor,  as  in 
that  of  the  debtor,  '<  in  re  prsBsenti ;  hoc  est  statim  atque 
solntnm  est : — caeterum,  potiek  non  permittitur."(a)  If 
neMier  apfdied  the  payment,  the  law  made  the  appropri- 
ation according  tocertain  rales  of  presuniptioo,  depend- 
ing on  the  nature  of  the  debts,  or  the  priority  in  which 
they  were  incurred.    And,  as  it  was  the  actual  inten- 
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(a)  Dig.  Tib.  40.  tit.  3.  Qa.  1. 3. 
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I8t9.  tiofi  oTltie ^tor  thftt  wmM^  in  tfait  first imtaOM^lMm 

y^^^^^^^  governed ;  so  it  was  bis  presimiMe  intmtion  Aal  was 

^^  first  resorted  to  as  the  rule  by  which  the  application 

NoBLK,  ke.  was  to  he  determined*    In  the  absence^  tfaerefbre,  of 


Clatton'»  My  express  declaration  bjr  either,  tiie  inquity  was, 

cAstu  what  application   would  )ye  most  beneficial  to  the 

debtor ;  or,  if  debtor.    The  payment  was,  oonseqveotly,  applied  to 

the  debts  are  the  moat  burthensome  delit, — ^to  one  tbat  carried  inte- 

equal  in  their  ^^^  ^^^^  ^^  ^^  ^1,^^  ^^yj^^  carried,  nonor-to  one 

nature, thenap.  ^^^^ .    ^  penalty,  mther  than  to  that  which  rated 

plying  the  pay-  j     r         j7 

meat  according  ^"  ^  simple  stipalation  ;----aiul,  if  the  debts  wore  equal, 

to  priority.  tbcn  to  tbat  which  had  been  first  contracted.  *^  la  his 
que  prsBsenti  die  debentur,  constat,  qnotiea  iBdi»- 
tinctd  quid  solvitur,  in  graviorem  causam  videri  sala- 
tum.  Si  autem  nulla  prffigravet,^d  est,  si  oomia 
nomina  similia  ftterint,--*in  antiquiorem/'(ii) 

CaftesiD  which      But  it  has  been  contended  that,  in  this  respect,  oar 

onr  Courts  ap.  Courts  have  entirely  reversed  the  principle  of  decision, 

P**''  *?J*^^  and  that,  in  the  absence  of  express  appropriation  by 

■,     f   -  -I  either  party,  it  is  the  presumed  intention  of  the  credi- 

law  so  Silo  tor  that  is  to  govern;  or,  at  leart,  that  the  erediinr 

gita  to  the  **>Q79  ^^  ^*^y  ^^^^y  elect  bow  the  payments  niade  to  faiia 

creditor^  la  the  shall  retrospectively  receive  their  application*    There 

a^aca  of  ex-  is,  certainly,  a  gveat  deal  <if  autherity  for  thia  doctrine, 

prsis  appropri-  With  some  shades  of  distinction,  it  is  sanctioned  by 

ationby  the  ^^^  ^^  ^f  (jaddard  v.  Cox /(by  by  mOdmrn  v. 

defildte rThtrf  ^^^^ '  ^^^  ^^  *®  '"^'"^ ^^  ^^  ^^^^  ^'^^  ^•'^ *" 
etectinie.  Newmarch  v.  Q€r^${d)  and  by  Peten  r,  Anderson^(e) 

in  the  Common  Pleas.    From  these  cases,  I  should 

collect,  that  a  proposition  whidi,  in  one  sense  of  it,  is 

indisputably  true,— iiamely,  Uiat,  if  the  debtor  does 

(a)  Dig.  L.  46.  t.  3.  Qa.  S.        Id)  14  East  33S. 
(6)  2Stra.  1194.  (e)  5  Taunt.  596. 

(c)  9'Mod.  4«7. 
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not  flpi^'flie  pnyniMt,  tU  creditor  majr  mute  fhe^  ap-  ^  191£ 

plication  to  what  debt  be  pleases,— has  been  extended  ^ 
macli  beyond  its  original  meaning,  so  as,  in  general,  to 

aathorfse  the  creditor  to  make  his  election  wbeli  be  Nobi^k^M. 

thinks  fit,  instead  of  confining  it  to  the  period  of  payr  CcXrroVs 

ment,  and  allon^ng  the  rules  of  lair  to  operate  where  tA». 
no  express  declaration  is  then  made. 


DtTATWBS 
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There  are,  however,  other  easea  which  are  irrecon*      Oiher,  taies , 
cileable  with  this  indefinite  right  of  election  in  the  whioh  3eeia  to . 
creditor,  and  which  seem,  on  the  contrary,  to  imply  a  rscogai«e  the  . 
recognition  of  the  civil  law  principle  of  decision.  Sach  "tHctrolaofthe 
are,  in  particular,  the  cases  of  MeggoH  y.  Mills,  (a)  f^^^^^\.^^^ 
and  Dowt  v.  HoUsworih  (b).    The  creditor  in  each  .    ,  ^  ..     , 
of  these  cases,  elected,  expostjucto^  to  apply  the  pay-  ^^j  UseeCi 
ment  to  the  last  debt.    It  was,  in  each  case,  held  in-  pijatot.    .• 
competent  for  him  so  to  do.     There  are  but  two 
grounds  on  which  these  decisions  could  proceed ; — 
either  that  the  application  was  to  be  made  to  the  oldest 
debt,  or  that  it  was  to  be  made  to  the  debt  which  it 
was  most  for  the  interest  of  the  debtor  to  discharge. 
Either  way,  the  decision  would  agree  with  the  rule  of 
the  civil  law,  which  is,  that  if  the  debts  are  equal,  the 
payment  is  to  be*  applied  to  the  first  in  point  of  time-^  i 

if  one  be  more  burdensome,  or  more  penal,  tliafi 
another,  it  is  to  it  that  the  payment  shall  be  first  hn*    '     •     '»  '     » 
puted.     A  debt  on  which  a  man  could  be  madea  '    ' 

bankrupt,  would  undoubtedly  fell  Within  this  rule. 

The  Lord  Chief  Justice  of  the  Common  Fleas  ek* 
plains  the  ground  and  reason  of  the  case  of  Dotee  v. 
Holdsworih  in  precise  conformity  to  the  principle  of 
the  civil  law. 

(a)  Ld.  Raym.  287.  {h)  Peaks  N.  P.  64. 
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1818.  Tto  cflses  then  let  up  two  eonflieting  rales  }-^ 

preaumed  intention  of  thd  debtor,  which,  in  some  in- 
staaoes  at  leaat^  is  to  govern, — and  the  ex  poUjbcio 

NoBLc,  Ac.    eleetion  of  the  csreditor^  which^  in  other  instances,  is  to 

CtAYTOM'r"  Pi^^<^>^*    I  should)  therefore,  feel  myself  a  good  desl 
CASS.         embarrassed,  if  the  general  question,  of  the  creditor*s 

In  csiet,  sf  right  to  make  the  application  of  indefinite  ps^jmeoti 
of  a  bsnking  ^^j^  ^^w  necessarily  to  be  determined.  But  I  think 
th^*l^U!I^  ^^  present  case  is  distinguishable  firom  any  of  those  is 
a  eoatlnaation  ^^^^^  ^^^  P^^"^  ^^  ^^^  decided  in  the  creditor*! 
of  dcaliogt,  the  fi^^^^r.  They  were  all  cases  of  distinct  insidaled 
appropriation  debts,  between  which  a  plain  line  of  separation  could 
(in  the  absence  be  drawn.  But  this  is  the  case  of  a  banking  accoast, 
of  expreu  do-     ^|iere  all  the  sums  paid  in  form  one  blended  fond,  the 

"^      ^^     parts  of  which  have  no  longer  any  distinct  existence. 

Uie  ffromid  Neither  banker  nor  customer  ever  thinks  of  sayingt 
of  presumption  ^^^^  ^^^^  ^'^  ^^  ^^  placed  to  the  account  of  the  J?500 
arising  fcom  the  paid  in  on  Monday^  and  this  other  to  the  account  of 
priority  of  re*  the  £bQO  paid  in  on  Tuesdajf.  There  is  a  fund  of 
ceipts  and  psy-  £1000  to  draw  upon,  and  that  is  enough.  la  such  a 
aaents.  If  any  ^g^^  there  is  no  room  for  any  other  appropriation  than 
olaer  appropr  -  ^^^  which  arises  from  the  order  in  which  the  receipts 
atlon  is  to  be  .  .    ^  i       i  %  .   ,  .         . 

made,  it  is  in«  '      payments  take  place,  and  are  carried  into  the  ac- 

combeat  on  the  ^^^^^*    Presumably,  it  is  the  sum  first  paid  in,  that 

creditor  to  de*  i>  first  drawn  out.    It  is  the  first  item  on  the  debit 

chue  his  bten-  side  of  the  account,  that  is  discharged,  or  reduced,  by 

tioa  at  the  time  the  first  item  on  the  credit  side.    The  appropriation  is 

of  payment.       mzAe  by  the  very  act  of  setting  the  two  items  against 

each  other.    Upon  that  principle,  all  accounts  current 

are  settled/  and  particularly  cash  accounts.    When 

there  has  been  a  continuation  of  dealings,  in  what  way 

can  it  be  ascertained  whether  the  specific  balance  due 

on  a  given  day  has,  or  has  not,  been  dischaiged,  hot 

by  examining  whether  payments  to  the  amount  of  thst 

balance  appear  by  the  account  to  luive  been  made? 
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You  aiie  not  to  iu^ie  the  account  bacjcwurdp,  and  strike 
the  balance  at  tfie  head»  wtead  of  the  foot,  of  it.  A 
man^s  banl^er  breajKs,  owing  him  pa  the  wbo]^  acT 
count,  a  balance  of  «I^1000.  It  woi|14  Mirpri^  one  to 
bear , the  cn^tooier  ^a;,  ^  I  bave  been  fiirtunate  enough 
to  draw  out  a)l  tbat  I  fmid  jn  dufiffg  tbn  last  four 
years;  but  there  is  j^IOOO^  which  I  paid  in  five  years 
ago,  that  I  hold  myself  never  to  have  drawn  out ;  and, 
theiefore,  if  I  ^n  find  any  bp^y  whp  was  answerable 
for  tbe  debts  of  th^  banking-boose,  such  aa  tjbey  stood 
five  years  ago,  I  b|iv^  e.  rjght  to  say  tbat  it  is  ^ha^ 
specif  sum  wbaqb  ia  atill  due  to  me,  and  not  the 
£1000  that  I  paid  in  l^t  weekt*'  This  i*  iDi;act1y  th^ 
nature  of  the  present  claim.  Mr,  Clayton  travels 
hack  ioto  tbe  account,  till  be  finds  a  baUince,  for  wtvch 
Mr.  l}evqffnes  was  responsible ;  and  tfieo  he  says,—? 
"^  That  is  a  sum  wbicb  I  have  never  drawn  for.  Thofigb 
standing  in  the  centre  of  tbe  account)  it  is  to  be  oon« 
sidered  as  set  apart,  and  left  unfoocbed.  Sqe»B  above 
it,  and  below  it^  huve  been  drawn  put ;  but  none  of 
my  drafts  ever  reached  or  affocted  Um  iwmant  ^  the 
balance  doe  to  me  at  Mr;  Dewyfms^B .  death**'  What 
boundary  would  there  be  to  this  metfiod  of  re-mould'* 
ing  an  account  ?  If  tbe  interest  of  tbe  creditor  re- 
quired (ty  he  niig1|t  jiist  as  well  go  stSl  further  bttek, 
and  arbifrarily  single  out  any  balence,  as  it  stood. at 
any  time,  and  say,  it  is  the  identical  balance  of  jtbat 
day  which  still  remains  due  to  him.  Syppose  there 
bad  been  a  former  partner,  who  l|ad  dind  three  years 
before  Mr.  Da>ayne9 — ^What  would  binder  Mr.  OSny- 
ian  from  saying^  '^  Let  us  see  what  the  balance  ipras  at 
his  death  ?— I  have  a  right  to  say,  it  atiU  remains  due 
to  mCf  and  bis  representatives  are  jinswerable  for  it ; 
for,  if  y^tt  examine  the  accounts,  jou  wiU.find  I  bnve 
always  had  cash  enough  lying  in  the  hpifse  to  answer 
my  snhieqpienit  drafts ;  and,  t^efore,  <d)  the  pigments 
Vot.  I.  88 
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made  to  me  in  Detiyhes^t  Iifetitee,*  a'nfl  since  hifi 
death^  I  will  noir  impute  to  tli^  sums  I  paid  in  Anting 
that  period, — ^^the  eflRrat  of  wliftb  will  be,  to  leave  the 
balance  due  at  tM  death  of  (he  foirtoer  partners  still 
nndiacbarged/*— ^I  cannot  think,  that  any  of  the  cases 
sanction  such  an  iextravtfgant  claim  on  the  part  of  a 
creditor. 


If  appropriation  be  required,  here  is  ftppnopriatioir 
in  the  only  way  that  the  nature  of  the  thiof^  admits. 
Here  are  payments,  so  placed  in  opposition 'to  debts, 
that,  on  the  ordinary  principles  on  whicli  Hccounts  are 
settled,  this  debt  is  extinguished; 

If  the  usual  course  of  dealing  wan,  for  any  reason, 
to  be  inverted,  ft  was  surely  incumbent  on  the  creditor 
to  signify  that  such  was  his*  intention.  He  shoold 
either  have  said  to  the  banhenr,-^'  Leave  this  balance 
altogether  out  df  the  ruVining  account  between  us,^— 
or, — ^*  AlWiiyb  enter  yonr  payments  as  made  on  the 
credit  of  your  latest  ivceipfes,  so  as  that  the  oldest 
balance  may  be  the  last  paid.**  Instead  of  this,  he  re- 
ceives the  account  drawn  out,  as  one  unbroken  nmaing 
account.  He*  hiakcs  no  olyectton  to  it,^^-«nd  the  re- 
peat statefs  that  the  si^etf^e  of  the 'customer  ^fler  the 
receipt  oF  his  -banking  account  is  regarded  as  an  ad- 
mission of  its  being  correct.  Both  debtor  and  credit 
tor  must,  therefore,  be  considered' as  having  concarred 
in  the  appropriation. 


In  this  parti- 
calar  case,  the 
creditor's  hav* 
ing  drawn  when 
there  was  no 
fund  to  answer 
bis  drafks,  ex- 


But  there  is  this  peculiarity  in  the  case, — ^that  it  is, 
not  only  by  inference  from'  the  nature  of  the  dealings 
mA  the  mode  of  keeping  the  account,  that  we  are  en- 
titled  to  a^ribe  the  drafts  or  payments  to  this  balance, 
but  there  is  distinct  and  positive  evidence  that  Mr. 
ChifMk  conisidered,  and  treated,  the  bdlsiice  as  a 


DsYAYNXa 

V0 
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hncl,  oat  oFwliich,  ncrtwithsfandin;  Devaynef^B  deaths         181 6. 
his  drafts  were  to  continue  to  be  paid.    For  he  drew, 
and  that  to  a  considerable  extent,  when  there  wan  no 
fiind,  except  this  balance,  out  of  which  his  drafts  could     Noble,  &c. 
he  answered.    What  was  there,  in  the  next  draft  he     Clayton's 
drew,  which  could  indicate  that  it  was  not  to  be  paid         cub. 
out  of  the  residue  of  the  same  fund,  but  was  to  be  con«  cept  the  balance 
sidered  as  drawn  extlMveiy  on  the  credit  of  money  in  hand  at  D.'# 
mora  recently  paid  in?     No  such  distinction  was  death,  must  be 
made;  nor  was  there  any  thing  from  which  it  could  be  ^onMm^nsM 
inferred.    I  should  therefore  say,  that,  on  Mr.  Clay*  ^^^^^  ***" 
ton's  express  authority,  the  fund  was  applied  in  pay*  ^^imoQ  ui^^ 
ment  of  his  drafts'  in  the  order  in  which  tbey  were  the  fund  should 
presented.  beapphedin 

payment,  not 
Bot,  even  independently  of  this  circumstance,  lam  only  of  the 
of  opinion,  on  the  «ro«nds  I  have  before  stated,  that  d«ft«wdraifn, 
the  Master  has  rightly  found  that  the  payments  were    "  ?    al^tT 
to  be  impvted  to  the  balance  due  at  Mr.  Detaynes^s  .^^  ^^  ^^^^^  J 
death,  and  that  sucb  balance  has,  by*  those  payments,  ^|^|c||  ^j^y 
been  folly  discharged.  ■ --  wer^  presented. 

The  JSnception  must,  Aerefore,  be  ovwrnled. 


Sir  Thcmtts  Baring  (as  Executor  of  Wigglesvoorlh^)       j^j^  ^4. 

represented  the   claims  of  those  creditors  who  had      Creditors,  in 

stock  standing  in  the  names  of  the  partners,  or  of  one  respect  of  stock 

of  them,  which  was  sold  in  the  lifetime  o(  Devaynfis,  standing  in  the 

without  the  khoiirledge  of  the  creditors,  and  the  pro-  names  of  the 

ceeds  applied  to  the  use  of  the  partnership.  partners,  which 

was  sold  m 

breach  of  trust, 
The  Master  reported  his  opinion  to  be,  that  the  ^„j  ^j,^  p^^. 

estate  of  Dtxaynes  was  liable  to  pay  to  tiie  ciiedrtors  ceeds  applied  to 

the  ralae  of  the  stock  at  the  date  of  his  Report.  the  use  of  the 

2S2 
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)S10.  The  ptrlieidar  circttiiMtences  «iid^  wMdi  \ 

^"^""^^^      WM  made,  were  tbe  foUowiqg:— « 
Dbtaynci 

NoBLfe,  &e.  WiggluwnA^  al  the  tine  of  bta  deatlh  was  pos- 
BARiir«'8  CASE.  "^^^  •f  »  J"*S«  »um  ill  Ifca  3  jicr  ceiH.  cooioli, 
partnership,  ttending  m  the  nane  of  i^oMs/  tbe  parteenbip 
aottcied  at  al«>  wera  iiideiiAad  to  Uai  ob  tile  banking  acoannL 
against  tU-  .  After  his  dead^  hia  Eaecetors^  ceatinnuig  to  enpbjr 
esute  of  the  tbe  boiMe  aa  bankeaa  ia  mpeet  ef  bis  eatelte^  ilireeled 
'•^^•Mdpaii.  tbe  dmdendawbem  received  by  tbeni  to  be  kid  ealia 
^sid'^T^^  accbaiiiktion  of  tbe  atock  so  standiiw  id  the  imm 
debt!  o'ioka  *  ^^  ^oldCf  vbieb  was  done  froat  time  to  time  a©- 
the  stTck  sped!  <5«*in«»y.  Tbe  Master  leported  that  tbe  raaaon  why 
fically  replaced  ^^  original  and  after-parcbased  stock  stood  in  tbe 
at  their  option,  name  of  Nobk  alone,  was  because,  as  one  of  tbe  pact- 
It  makes  no  nera,  by  tbe  leqoest,.  or  witb  tbe  eoactineiiee  of  tbe 
difoence  that  j^t,  be  took  into  bia  own  bmda  tbe  geMcel  Bsaaage- 
the  stock  stood  ^^  botb  of  tbe  stock  beloi«iag  to  tbe  bonsot  and  of 
Ja  the  name  of,  ^^^  entrusted  to  tbe  bouse  hf  tbeir  cuatomas^  hi  the 
and  was  sold  #     ^  •  .       j-  aj^  ^         j      iv       ^v 

by  one  of  the    ^^^^^^^  ^  receiviffg  diYldeiids,  and  seUiiif  sach 

partners  onty      ^^otky  wben  requested  so  to  do,  witboot  tbe  expeace 

the  proceeds       of  powers  of  attorney  for  tbose  purposes ;  but  that  tbe 

having  iMenap-  80  placifig  tbe  stock  in  tbe  aftme  of  AoMe  oloiiai  was 

plied  to  the        the  act  of  tbe  bouse,  for  its  own  convenience^  and  not 

partnership  nse.  |,y  tb^  direction  or  appointment  of  the  customers,  who 

gave  tbeir  directions  and  authority  to  tbe  partnen 

jointly;  altboogb,  in  this  case,  tbey  knew  that  the 

stock  bad  been  placed  in  tbe  name  of  NoUe  alose, 

and  believed  that  it  ao  continued  until  after  De* 

vayneti'i  death*     Tbe  Master  fiirther  r^Kirted  that 

the  stodc  belonging  to  the  house  in  its  own  r^  was 

no  way  distinguished  in  tbe  bank  books  from  tbe  same 

species  of  stock  belonging  to  the  customers,  and  by 

them  entrusted  to  the  partoership;  so  that  it,  was  in* 

pessiUe  to  asoertain  whether  any  part  of  tbe  slock 

sold  out  was  the  qpecific  property  of  Wiggkmortky 
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or  Us  Sxteuton,  excepi  by  a  defldeney  4n  the  aflMimt         isi6. 
of  Block  mmsioiiig  in  the  Mttaie  of  NoUe.  v-^-v-w/ 

Detatnes 

The  Report  proeeedM  to  state^  that  the  amoaht  of     Noble,  &c. 

Block  belooging  to   Wiggkmorth^t  eBtate^  indading'  ^ '^ ; 

the  aocaraulatbnB  at  Dtmyneft  death,  was  £26,200, 
according  to  the  entries  in  the  paBtage-book  from  time  . 
to  time  delivered  to  the  ExecutorB,  and  as  was  bc- 
cordinglf  snppoBod  by  the  Exeentort  to  be  the  fkict; 
that  it  appeared  by  the  aeoonnts  rendered  since  tiie 
baslcnipt^,  that  d^,600,  (part  ihereof,)  had  been 
8oid  in  iDcw^nelV  lifeftime,  and  that,  at  the  time  of  his 
dnth,  the  whole  tMOount  of  stock  remaiaing  in  the  name 
of  J^^Afein  the  books  of  the  bank  was  d^lOfiO,  whui^ 
ti^etiier  wtA  stock  tubsequently  parchaaed  by  the. 
partncfsbipte  the  amoont  in  the  whole  oif  £S0OO^  wl» 
shortly '^dlerwards  4rantfferred  by  JVoMb  to  a  genthmaii 
oftheMNne  of  Jfe^  in  latisfiMAien  of  ti  like  amomit 
of  Btoek,  the  property  of  the  said  Ketn^  whitb  had, 
prior  I*  DemyneiU  death,  bfeen  Btaodling  in  the  name 
cfNchle^  in  tike  manner  above  fepreBented. 

Frcn  tJMe  and  Mher  elrtnmstaiieei  mentioned  iti 
(he  Report^  the  Master  Ibliad  that  the  whole  £96^900 
hadbeisli  ertd  Ottt  in  DetMiyiM^t  lilh>  atid  the  proeeeds 
appKed^  tlte  use  of  Ihefmrtnerahip,  as  afbresaid ;  4he 
partners  in  die  nieaii  while  reguhiriy  accounting  for 
the  dividends  as  received  by  them;  and  the  Executors 
supposing^  daring  th«  ^hole  ef  DmrjfitBtV  liibtime, 
and  mitil  iAer  thebabkroptey,  that  the  stock  was  etiU 
remaining, 

Insnppoft  oT  Ae  exteptlene  iakek  byDmr^es*5 
repmeniathMi  it  Was  ooMelided  thkt^  Am  etook  stamd* 
ing  in  the  neme  of  iVb^i^  idone,  with  4be  kAolrlidge 
aodeeweetttiyf  thNicMtdiiiersyiie  akme^  and  not  tbe 
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yJ^lS^  jiartlitr8hiti,;/WB9  Twpotifiibfe  far  the  low  of  it;  «nd 

Dev  ykbs  also^l^at,  8uppo8ki<  Ak  other*  paiiiiers^  be  liaUe, 

EVAYKBS  ^^^^  ^^  ^^^  extent  of  the  £1050  stock  reroainiiig  in 

Noble,  &c.  |he  hou«e  mt  Devat/neis  ^hthj  hie  eatote  jtm  "ot 


Baking's  case,  answerable.    ■  ' '  ■ 

The  MABtEM  of  ihclioibh9. 

Thitis  too  dear  upon  the  MaM^'e  Report  to  re- 
quire any  argument  in  support  of  his  finding.  Tbe 
partners  appointed  Noble  to  boy  the  stod^;  it  was 
invested  in  his  name;  and  the  utmost  that  can  be  al- 
leged wUb  regard  to  Wig^swofih  is,  that  be  haew  that 
Act  Now,  theiNily  question  .tliat4)otild  ariae^  os  ta 
that,  wonld  haye  been  how  tbecasii  would  have  stood  if 
i^&feexdosmly  had  sold  die  stod^aqd  bad  embenl«d 
the  money ;  whether  tbe  fact  of  W.iggkmonK»  kaow- 
ledge  that  he  .bad  been  so  appointed  would  have  osde 
Jhim  answerable  for  tbe  lossj  Qiit^  inapmocb  as  the 
money  was  empli^ed  for  tbe  benefit  of  tbe  pattaership, 
being  carried  immediately  intp.tbeir  books,  itisimpoe- 
sible  that  question  can  arise;  for  the  partners  bad  tbe 
benefit  of  the  breach  of  triipt,  and  they,  subsequently, 
in  the  accounts  whicb.they  rendend  to  Wiggk^mrik's 
Executors,  &lse}y  Tepresent  tbe  stock  us  still  cod- 
tiauing  in  tbe  naip^  of  Nobtoy  apd  give  «t>edit  for  tbe 
dividends  as  if  tboj  stodb  iwere^  siiU  in  speitie^ 

There  eau  be  AO'.dsaibt  that  tbe  breach  of  trast  is 
imputable  to  the  paitneia,  .aadltfaat  the  debt  fii«  V^' 
nership  debt. 

Then,  aa^lb  AeilB8t:olgee(ioo,,jHbu»ibQMMerwas 
not*warranlcift  in  finding,  ttast  tbia  wbolo  stock  was  aoU 
outatMr.  Anidrjjrsies'sfdcisth,  Ib^  Master  has  not,  io- 
deed,  cooolusijscolwid^ce,!  but^hfi^lM  (Mr  prssump^ive 
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evidence,  from  which  the  inference  might  be  drawn ;  1815. 


for  it  is  clear  jtbfiy.hlKd  QoU^ft  stpql^  enough  to  answer 
the  demands  both  of  Sir  Thomas  Baring  and  Mr.  ^^ 

J^eenj^  nM^  inashmich'^  ihef  found  H  necessarj  to  Noblzj  &c'. 
inahe  an  Infesttncfot  immediately  for 'the  purpose  of  BAaiwc'a  casb. 
answering;  M^.'JTdM's  stocky  it  was  reasonable  to  con- 
clude thai  this  stock  which  Was  left  remaiaiag  was 
no  stock  that  codd  be  said  to  belong  io  Sir  T^omat 
Binrimg.  .  They  maintain  by  the  exception,  that  the 
Master  ought  to^have  found  that  .the  whole  of  8ir 
Thomas  Baring^s  stodK  was  not  sold  out  ill  the  lifetin^e 
of  Mr.  Decayket^  but  that  the  sina  of  #1050  was  sold 
eul*  by  'Mr.  Noble  after  his  decease.  Bilt  what  eiri- 
deaee  have  they  to  produce  in  sapport  of  that  proposk 
tion^  or  that  would  justify  such  a  finding  ?  The  pre* 
i^  the  other  way.  ^    ' 


Therefore^  this  Exception  must  be  over-ruled. 


Another  Exception  was  taken  by  S\rThoma$  Baring 
on  the  ground  that  he  wa^  entitled  to  have  itbe  slock 
specifically  replaced,  or,  in  ether  words,  to  he  placed 
h^  Devaynes^B  estate  in  the.situatioa  he  would  kavto 
been  ia  if  no.breaeh  of  trust  had  heen^sommitted ;  and 
that  he  was  npt  bound  to  accept  the  present  valuei  acn 
oordiqg  to  the-  Raster's  Repor|,,Ml^bough  Jt.  might  ba 
either  moce.or^less  beoefioial  under  the  oircumstanees*. 

Sii^  5.  i?oi7if7/y  and  SJiaiwcll^  in  support  of  this 
Exceptioii; 

The  Master  of  the  Rolls. 

..:      r^       ^  :      ■    -f        ■   :      '  ^ 
In  all  these  cases,  an  election  is  given  to  consider  it 
asaAJbl^ortiihav^iti^pMted.    '  *  * 

,,   V      .    iCCacepjU^^^loirfji^J 
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1816.  ■     * 


^ in  thQ  circumstikiiGe  that  be  did  not  Inow  of  JDM^Met 'a 

llouLToA'fl     death,  but  dealt  oQder  the  imimviqii  Ihalte  fmaHfe^ 

CASE* 

Deposit  of  *nd  contknied  in  the  finn«  The  |iat«re..dr  hie  traaa- 
bills  with  the  actions  with  the  partneiship  was  that  be  deposited 
house  in  D's  bilk  with  the  boose  in  AnM^aiel's  li^ette^,  part  of 
lifetime,  which  yi^hich  were  sold  by  the  hoose  belbr^  and  part  afisr 
weresoldbythe  x)i5ttt^«'B  death.  As  4o  his  Cas^  the  Master  *e- 
L?w;tSr,a^  POrtedin  favour  of  Wscbun  (br  the  Wtt.  sold  in  Jk- 
part  after  his  'oa^^'s  lifetime,  but  disallowed  it  in  respect  of  saeb 
death.  The  as  were  sc^d  by.  the  8^rviviog  partners  after  X)n%aei*s 
estate  of  D.  is  death|  <x>n8idering  .the  fact  of  his  beiBg  iglmFaot  of 
not  answerable  that  event  as  immateriali  and  not  n»aking  My  diftrsarp 
in  respect  of  the  in  Uie  case, 
latter,  thoogh 

in  thispartkttlar      rj^  Exception  taKen  was,  *«  for  that  the  Master  had 

thit  the^^'**  reported  his  opinion  to  be  tlia^as  to  i^?34,  part  of  the 

who  dep^lted    ^^"^  ^  £4556  mentioned  in  thto  l*epdrt|  (being  the 

them  had  no      amoHnlilf  tho  prihtfipel  sum  df  £700  becufed  by  two 

notice  of  the     dxth^isdr'  MUs  fbf  £960^  aad  £500  fespeittively,  and 

death  of  D.       oPedicbihlereA  tbeMoto  as  ivfts  indaded  in  the  said 

tahinee,)  the  l^atAr  Wimam  AnM^er^s  e^le  is 

fAA  liable  fbr  or  cbtfrgeable  with  the  same^  thsaaid 

two  bills  having  been  sold  by  the  survi^Mg  ^rtnen 

after  the  ^tJth  of  the  said  l>estblMV^  tHiershS  Ae 

Master  ought  to  have  reported, that  ^le  estate  of  (be 

said  TestatoV*  is  liable  for  and  ought  to  be  cbaiged 

with  the  said  sum  of  £734." 

Jffeald^  in  support  of  the  Exception. 

This  case  is  to  be  co|Dsi4^red  as,  /Ais|i|iGt  fioa  say 
question  relating  to  a  breach  of  trust  It  is  not  like  a 
ease  lAMe  properly  »  deposited  in  the  hands  of 


CAm»tHtitUkHOBK9. 


€W 


Tfwteet  who fcye iwltiyMfliiilL  ont  rf atwtte%  Whoilb 

not  «MNMr  lata  attjr  ii%iigiMg»l  with  fwpiet  «6  tbe 

coDdoQl'i^  eadiirtlMr^  aftd  who  tteeire  it  mUkwui&n 

deposit    ^NioMibiils  wviOiiotplaeod  Inthohuds  of 

penoM  is  ttiot  tkntioO)  but  with  pMotra  eoifsgiog  "^ 

Ibr  die  hooQsty,  ud  iri«il-woftUoo»y  aod  tblveney  of 

eaeh  other^  a»*iii  o  tradiiig  traii«Mlioii.    I  ftdhiiit  it  to 

be  oHmrwittf  in  the  <»M^  IVottcMo,  wfatto  the  estato 

of  the  dteetoei  h  deariy  not  liable  Ibi^  a  biMfth  oT 

Inisl  coOttiMted  by  tli»*  rarfirofv,  na,  Ibr  imlBtice, 

for  flieir  aegloctiflg  to  redhw  a  loue^  ^or  to  pro« 

¥ido  o  ftmdfor  that  pOipoM     Bitf  hef%  at  tho 

tiaio  wbeo  Bin  Ihukan  deposited  these  eaebeqaer 

bilh^  the  agrsonent  was  to  r^atu  them,  or  other  bills 

in  Keo  of  th<ta  whea  peid  dT  by  gov^mmeat.  '  Ifthey 

had  entofod  iato  a  written  agreement  for  this  purpose^ 

there eaa  be llktle doubt^  acoordiagte the  eases  eited^ 

(Lime^i  fntlkms^  fte.)  that  Deuaymu^  eetate  woaM 

be  esnsidered  Itidile,  whether  tbe  misappltsation  wak 

his  owtf  act  in  his  lifttfane,  or  the  act  of  Ms  partners 

after  his  dsath.    Thefa,  where  is  the  distinction,  ia 

tbfe  ease,  between  a  written  and  a  varbal  a^preemeat } 

But  there  are  theentties  in  the  passage-book,  whieh 

amoant  to  something  Kite  a  written  agrtemeat ;  and 

the  MsBteir's  Heport  eicpfosily  states  Aat  tfiere  was  aa 

agreraient.    What  has  there  been  to  put  an  end  to 

'this  agreement  ?    As  I  constme  the  Lord  Chancellof^B 

word»ia  Ex  parte  Kmialy  they  mean  to  say  that,  in 

the  oase  of  a  ensh  bafadMe^  where' three  paitneia  eotna 

toaA  ag#eeiaeBt,  ahd  OM  dies^  hiaestilte  most  inaqaity ' 

mriM^gobd  a  braeth  of  tUtt  agreeiaent ;  aad^  tf  so  Im 

Oie  ease  of  a  MSh  bahinee^  What  is  there  to  dtstiogaish 

that  ftoiaiha  depottit  of  a  saeartfy  ? 


.  1818. 
]}evatnes 

Noble,  Ac 

Bot^LTOH^S 
«iS<. 


MATj Mtppose  these bOb bad  in  Deta^'nUMm 


MS 


HtSKBrilfi  tGHANCKRT. 


Detaymsi 

r. 
N9BU,  &P. 


tem^^epmltod  by  Hie  »rt— wiif  witk«Uieir  brckef 
fdr  the  {nirpaaB  bf  heb«^MU,i  nd  Ihtttb^y.wire  not 
uctmUffMoldy  ,€r  the  p&ti^H^rnM  aelueUy  received  by 
the  bouba^  till  iAer  X}ce0|mf?8.dMtb^  Jtf  thutcMe, 
hiseitote  we«id  ool  have  be^  benefited. by  the  pro* 
duee*  The  misappKdilton  ef  the .  hillt  wee  not  the 
giving  them  lo.the  broker^  btdaeae,  tilLtbey  w^rescdd, 
JAr.  M^liom  nighl  here  gel  then  leudi.  *  Then,  if 
the  leoaipt  oC«  the  mooey  is  Abe  set  .to  be  kebed  to,  it 
will  be  diffieblt  to  jey  epon  wbM  prfDeqile  JOnm^miM 
estete.  can  be  nedejiable..  r  Sappoae  tbe.-cBse  of  ny 
epecifie  pfopierly  placed  ie  the  Uida  of  ike  partaer- 
«hip,  aad  that  &eiMyin0f'hed  ndeed  taoeby,  m  his  life* 
time,  by  'deposing,  it  in  the  bands  of  a  third  penoa^— 
aay  ta  the  amouei  oFs&IOaQ,--eadt]«il,  lifter  kiBrdeath^ 
that  third  iperaonadvaoeed  ta  the  aureiiri^g  peitaeit 
another  £lGQa  on  the  same  seaarilj.  11  ediild  not  be 
aaid  Ihet  Dtvi^^'a  e4ata  was  not  liahhl  «ft>rihe  fiist 
£100Q«,  That  baa  beeao  already  decided  Then,  <oold 
it  be  aaid  that  the  creditor  mnil'  look  to  his  estate  for 
the  onedSlOOO,  and  resort  tq  the  eoiueiissfeo  .for  tbe 
other?  No  su^  distinctions  could  be  made  if  tbe 
egreeroentwwere  considered  as  binding  on  Deeaym^t 
estate  in  the  (irst  instKa^e  s  •  but  otherwise  there  is  00 
limit  to  tbe^qna^tiensi  that  woiddevise  in  eveijr  imtgis- 
ableease.    - .  ■  »  •  •>:'.iO    . 


If: tbe  /siirviving.partilerft.tee  lo-  he  ceo^idssed  as 

solely ^naspen^bhi^ '  tbe  law  mjast  be  itbe  aajpti/  \m  what* 

^ever  way  thebilla^niajyfbeve  bsen.dispesed «(..  Thasi 

estate^  exeasf.  Aeibulim^  immskJDwiafwn  horn  tbe 
surviving  partners  tgdl^een  paid •%  theeK;<y>t^  ^ 
produce  of  these  very  exchequer  bills.  Thus  his  estate 
weuld  aotuaijiy  be  t^^nefiAed  ^.  the  J^reackpf  4rurt  ^^-^ 
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BiHted^  and.  yet^tb&'lMly  ita^tre^ioB^ii  jm  raoidy        1816^ 

J)EfAT2lfS 

That  ao  agreement  entered  into  witb  all  the  paftaen     Noatc^  Ac 
should  be  enforced  against  all,  appears  the  plainer     jJqultom's 
from  the  impoMibjlity  of  the  customersi  especially         cask, 
those  resident  at  a  distance,  all  knowing  of  the  de- 
cease of  a  partner  at  the  moment  when  it  happens.   In 
this  case;  ^  credifOf  Mys"  i^  Bemynet^fi  eneeiitors^  I 
gave  these^  exch^Sqner  biM^  to  your  liitiitbf  to  keep. 
Where  aro  they  ?    I  am  iMbflBied  that  tbirsmrttving 
partners  bare  misapplMtlkemt  butlha^e'ted'iio'ao* 
count ;  I  kMo^nethtng  of  any  brelMsh  of  inisl;  i  oBiy 
expect  that  they  should  be  forthcoming. 

[3%f  Mastbb  ^  lAa^lLouA 

Deferred  giving'  his  jndgmestron  this  etao^plion  iini- 
til  after  the  following  cases  of  Mrs.  Johnes  andiMvft 
Brice  should  have  been  heard.J 


Mrs.  Jokne$'%  case  was  that  of  a  creditor  at  De»  July  95. 
od^nef *s  death),  in^i^esp^  of.ia'^a^b  .l^anfie^ . irlip  con-  Johmes's  case. 
tinned  to  denl  with  .tb«  surviviiig.  pairtfie^'  by  |tf|yii|g 
tOy  and  reo^iving  fkeoi  tbeot)  wb^r^by  the^casb  balap^ 
wassom^lmwiiedupedy  aiid.sfm^imesiqa:ei|j;ed»  bnt 
upon  thf  mko}»ffdiiM4s  This  ci^ ,  of  ccefjlitQ^  ajqo 
deppsitedM^beqtier  bilto  ^^,]Demyim$'&  4wth  wit|i 
the  surviviiig  paftiKMrs^  w}io^<l  tbem  ^(qgnverte^ 
the  money  to  theirown  use. 

•:•.,-;.:      ....      "•-•-    „•..    ...  ,.f..       •• 

of  the  c«A. l9UaBfiQ««d,4iui  VfSHmPV^^.     ... 
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1816.^  TkBcmmi  fair  Mn.  JMi«t  iMfai^d  to  «gw 
the  Sani  of  these  exeqptioiis  as  Mi  MMafaudble;  the 
second  was  under  the  seme  cifciimstenees  wkh  the 


NenLis,  &IU    Mfowiqi^  x-«- 
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Buci^iCAftv.  ;  trhiBWiiB  the  ease  of  a,  eredjtgrvhiH  during  i}e- 
MyiSBf 's  Itfetiaie,  deposited  withihe  house.  JiidiMi  beadi^ 
which  weve^sold  bf  the  mvniymg  partaens.  Th^  am 
diffared  ftom  Mr.  Jtimfkm'B  m  the  einvaslaiMeaat 
Oociedilor  hud  aotieei  in  the  ordjaaiy  m^^^  of  Dr* 
twyiicf  *s  death. 

The  Master '  reported  Oat  IJeflaywer^s  estate  wu  aot 
liable  to  the  payment  of  these  India  bonds,  because 
the  besach  of  trast  wsa  committed  by  the  snrrini^ 

Bell  and  Pabner  in  support  of  the  exception. 

Fmbkmq^  for  the  Assignees  of  the  suryiTiog; 
partners. 

Bahfefera  Who  hkve  the  inttMg^ttieat  of  pHvpe^ 
die  ftibds  derilfie  an  adimitage  ftotn  tiie  eeoMaissiea  on 
the  dliRJrent  Iraiiaiiht^.  They  «re  adt^  therefMe,  (n 
tte  sttuatlMi  oT  mere  'ikaheil  trUMlMi^  btti OM  portoss 
holding  nMer  a  sp^eifib  contraef  madb  wMittimm 
their  pefbership  eapedllf  }  as  miiMlh  n  JMbI  Md  se- 
Vifnd  CdMt^att  ai  in  th^ttsoof  flMiley  3eiit»  - 

The  doctrine  of  the  civil  law,  as  applicable  to  Boch 
eases,  iKlaid  down  iu'tfie  lUlo^itig  wiMrds  V  "^Itfm  or 
more  persons  im  bMosMr  depb«Miities  of  otte  and  Ike 
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ciwta  m  cHAKcaiur;  at 

sane  thing,  Mdi  is  anwertUaibrfkewlMde.   Forfhe         itia 
thing  depcMited  U  mC  restored  unless  it  be  restored,  en*       ^^"^^^^^ 
tire;  end  they  shall  be  answerable  liir  one  another      DtrArm 
in  case  of  any  fraud  committed  by  any  one  of  theou    j»     ^*  ^^ 
Neither  will  the  action  that  is  brought  against  one  of 
the  depositari^  take  away  the  right  of  afterwards  sning 
all  the  r^t,  until  the  whole  thing  is  restored.*X^) 

Now,  if  these  partners  were  joint  diepositaries,  sup* 
posing  Mn  Devajfnes  had  retired,  and  a  dissolution  of 
partnership  had  taken  place  by  agreement^  would  be 
not  be  bound,  though  he  meant  to  give  up  that  trust, 
and  no  longer  to  be  responsible  for  the  deposit,^  to 
bare  given  notice  to  the  persons  who  made  the  deposit  2 
Newsome  ▼.  Cb&f  .(i)  And  in  Graham  v.  Pope^  (c)  it 
is  laid  down,  that  it  is  incumbent  on  persons  dissolving 
a  partnerdiip  to  send  express  notice  of  such  dissolution 
to  all  the  persons  with  whom  they  then  had  dealings; 
and  that  a  general  notice  in  the  Gasetle  is  not  suf* 
ficient. 

Then,  are  not  the  executors  bound  to  send  the 
same  notice,  in  the  case  of  a  partner  dying,  that  the 
partner  himself  would  be  bound  to  send  in  case  of 
retiring. 

ITke  MlsTsa  oftke  Rolls. 

If  the  doctrine  cited  from  the  civil  law  be  the  law 
of  this  eottWIry,  you  have  your  legal  remedy  aga&ist 
Mr.  Dmyiwi's  representativen*] 


(«)  Domaft.  Lik  I.  lit  7.     (ft)  a  Oinpb.  ei7. 
sect  1. art  14.  (c)  Bsrim N.P.U4. 


isiK  .  T    .^:. .[;/  .U-.  ..:^:.r:--, .  _  ;;.  ^.  .. 

D^ATHpt  JFbr  theyissignees. 

— •  ^^'  '  •  It  is  rather  an  equity  in  the  administratioD  of  tlie 
ASS*  ^1^1^  1^^.  ^^j^  if  8^9  tb^e  is  no  medium  throagh 
which  H  can  be  rendered. available  to  .us  but  that  of  a 
Court  of  Equity.  It  is  stated  as  being  the  rule  of  the 
civil  law,  and  we  draw  largely  from  the  civil,  law  upon 
this  subject. 

JFbr  the  Master's  Report. 

The  civil  kw  does  not  lay  down  that  tfie  contract 
survives.  ^  . 

Jn  suppori  of  the, Exertions. 

Tlialj  is  another  pojnt.  We  have  j^hewn  that  the 
legal^  rights  survive,  although  the  interest  does  not. 
The  question  is,  How  that  interest  is  to  be  dealt  with. 
A  pourt  of  law  can  deal  with  it  pn<an  action  of  account 
between  th^  parties ;  but,,  between  creditors  and  the 
representatives  of  a  d^eased  partn^,.  the  only  resort 
is  io  a  Court  of  Equity. 

The  Master  of  the  RohUy  [stopping  the  coaiuel 
for  Devaynes*s  representatives,] 

If  them  bo  no  remedy  at  law  against  the  execnion 
of  Mr.  Devaynes^  I  am  at  a  loss  to  understand  the 
equity  on  which  this  Court  is  to  interpose  to  make 
good  the  loss  against  Mr.  Dctxi^ifcs^s  estate.  It  has  not 
been  incurred  by  aay  thing  that  be  did  or  neglected  to 
do.  The  bills  were  safely  kept  as  long  a^  he  had  soy 
thing  to  do  with  them.    From  the  act  of  placing  ihem 
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fles 


in  file  MatDdjr  bf  A  partiienAip;  it  SMowei  thst,  ttpM  vJ^!^ 
the  d«ilth  rf  606  of  the  phitners,  tbef  %o^  Ml  iMo  ^^^'^^ 
the  possession  or  the  survfftn^j^tnerir.  MiriJTcMi/AMi  ^^ 

himself,  therefore,  ,has  virtually  placed  them  there.    Noai>rt,  *^i!« 
Mr.  Deu^nei/'iExetutoris  tloulfl  not  tabi^  ttieia  awtey.    Bafct'i  case.' 
Mr.  Devdynes  conld  nbt  direct  hid  Ej^^cotiors  to  take  < 

them  away ;  end,  though  Mr.  Devat/nes  has  riiiither  beeti  ' 

personally  instrumental  in  the  loss,  nor  personally  be- 
nefited by  it,  nor  could  have  prevented  it,  ^et  it^  is 
contended  that  it  is  upon  his  estate  tl)e  lo^  ought 
to  be  thrown,  and  that  by  a  C!ourt  of  flqiiity.  I 
apprehend,  however,  that  it  would  be  the  reverse  of 
equity  to  throw  the  loss  on  his  estate  in  a  such  a  case 
as  the  present.  It  might  be  as  well  contended  that, 
if  they  had  thrown  the  bills  into  the  fire,  or  lost  them 
by  negligence,  Mr.  Devat/nes  would  be  responsible 
for  soch  act  or  negligence!  He  bad  no  more  to  do 
with  the  sale  of  the  bills  than  he  would  have  bad  to  do 
with  a  loss  occasioned  by  such  means  as  these. 

I  am  clearly  of  opinion  that  these  Exceptions  must 
be  over-ruled. 


Sir  John  Palmer^  case  was  that  of  a'credHor  of 
the  house  at  Devaynes^s  death,  who  afterwards  con- 
tinued to  deal  with  the  surviving'  partners'  by  both 
drawing  out  and  paying  in  money,  whereby  the  debi 
due  to  tlie  creditor  was  increased^  but  never  at  any 
time  reduced. 

As  to  this  class,  the  Master  ivas  of  opinion  that 
every  payment  made  by  the' surviving  partners  mtrst 
be  applied  in  redaction  of  the  balance  dne  by  the 


PAtWER'S  CASE. 

Jufy  30. 
Cvedttora  at 
thedeaib«fD^ 
wto  contkinlMi 
to  deal  Willi  the 
siirflfiaf  part* 
nen,  botii  by 
drawing  oat     * 
and  paying  in 
money/whei^by 
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their  debts  were 
increeiedy  but 
never  at  any 
time  reduced. 
Held,  no   dis- 
charge of  the 
deceased,  part- 
ner*s  estate. 


koiifl?  ^Vnanfrntf  Ikw^NMe  and  Cp^yBotMh- 
stwding  tte  jnteinpedie^o  f^ceppt^  of  the  eorrhriflg 
partMn  had  mach  ejLooeded  tlieir  ^ymeniiu 

The  only  distinctipo  attempted  to  be  taken  betweea 
this  case  and. that  of  Miss  SfeecA  was,  that,  with  re- 
spect to  these  payments,  they  were  nmiual  dealii^ 
whereby  the  estate  of  Devayn^f  ought  to  be  coasideied 
a9  discharged. 

Bat  the  MaHer  of  the  ItoUs  said,  the  principle 
on  which  he  decided  Miss  Sleech^s  case  was,  that  the 
payments  made  must  be  applied  tp  the  first  debt  in  the 
account;  that  a  man,  by  merely  paying  money  isto 
the  house,  cannot  be  said  to  have  taken  the  bankers 
ibr  his  debtors.  True,  he  makes  them  debtors  for  a 
new  sum ;— but  how  U  that  an  acquittal  of  an  old 
debtor  ? 

.  [Excc(>ti<m  over-ruled.] 


Transfer  of  . 
stock  to  the 
partnership,  as 
a  security  for 
advaaoes  ander 
an  agreement 
net  to  sell  with- 
o«t  notice. 
D.'9  estate  lia» 
Me  to  the  full 
eztieat  of  stock 
sold  contrary 
to  snch  agree- 
ment^ aadnol 
only  to  the  es« 


The  case  of  Mr.  Warde  was  that  of  one  who  hsd 
transferred  stock  to  the  partnership,  hjr  way  cS  col- 
lateral security  for  their  advances  on  his  drawing 
account ;  under  an  express  agreement  that  no  part  of 
the  stock  so  transferred  should  be  sold  out  without 
giving  him  notice.  His  account  being  considerably 
over-drawn,  this  stock  was  afterwards  sold  out  by  the 
partnership  in  Dewyncs^a  lifetime,  contrary  to  the 
agreementi  without  notice;  and  the  produce  affiled, 
as  in  Sir  Thomas  Baring's  case,  to  the  use  of  the 
partnership ;  they  continuing  tp  treat  it  in  their  <Ieal' 
ii^  with  him  as  unsold,  and  givii^g  him  credit  for  the 
dividends.  3 
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The  Master  reported  that  the  value  ^of  the  stock         1B16. 
should  be  given  credit  for,  as  if  to  be  sold  at  the  date 
of  his  report ;  and  the  only  exception  taken  was  the  ^^ 

general  exception  t>f  Devaynes^a  representatives,  that      Noble,  &c. 
their  Testator's  estate  had  beenreleased  by  the  subse«  Warm's  case. 
quent  dealinga.  teot  of  the  stock 

.    ^  sold  beyond  the 

In  support  of  the  Exception^  amonnt  of  the 

debt  due  to  the  * 

It  was  contended  that  the  partners  had  a  right  to  partnership  in 
sellootthisfund  to  the  extent  of  covering  the  amount  reipect  of  sd- 
by  which  Mr.  Warde  had  overdrawn  his  banking  ac-  ▼•"cci  made  by 
count;    that   they  had  consequently  committed  no  "^™' 
breach  of  trust,  except  by  selling  beyond  the  last  men* 
tinned  amount ;  and  that  Mr.  Warde  had  a  right  to 
have  the  stock  specifically  replaced  only  pro  tanto. 

But  His  Honor  was  clearly  of  opinion  that  this 
was,  under  the  circumstances,  a  breach  of  trust  as  to  . 
the  entire  fund  so  sold  out  and  applied. 

[Exception  over-ruled.] 
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jS^^Q^i^     The  Rwerend  ANDREW  DAUBENY  aod  GILES 
^_2fi.  DAUBENY,    ...    Plaiktiffs, 

AND 

Sir  WILLIAM   COCKBURN,  JOHN  ELLIS, 
and  JUDITH  his  Wife,        -    Defbhdakts. 

Voluntary  Set.  T^^ES  COCKBURNy  Esq.,  having  one  son, 
tlement  of  per-  ^  (the  Defendant,  Sir  William  Coekbrnmy)  and  two 
sonal  property  daughters,  and  being  possessed  of  £10,000,  which  he 
intrastforsach  had  lent  on  various  securities  in  the  names  of  W. 
one  or  more  of  Proggait^  and  of  his  daughter  Margaretj  made  a  vo- 
his  children  as  j  ^  settlement,  dated  the  5th  of  Manh^  1784,  by 
the  Settlor  shall      ..  J  .^  j    i  _j   *u  *  *u  j    r  «      j 

appoint.    A       ^^■ch  it  was  declared  that  the  said  FroggaU  and 

pointment  to  Margaret  Cockbum  riiould  stand  and  be  possessed  of 
one  child,  ex.  the  said  fund,  and  of  the  securities  whereon  the  same 
clnsirely  upon  was  invested,  upon  trust,  as  to  £S000,  for  the  said 
a  secret  under.  Margaret  f  and,  as  to  the  remaining  d?8000,  to  pay 
standing  that  ^^  interest  to  the  SetUor  for  life;  and,  after  his 
I^sf nV^*rt  ^^^^y^  *^  £2000 (part  thereof,)  for  his  daughter 
of  the  fond  to  ^^"^If »  *"^  ^'  *^  £1000  (other  part  thereoO  for  his 
or  in  favonr  of  ^°  William  /  and,  as  to  the  residue,  ^  Upon  trust  for 
a  Stranger.  '  all  and  every  or  such  one  or  more  of  the  child  and 
This  Appoint,  children  of  the  said  James  Cockbum,  as  he  the  said 
ment  is  a  fraud  James  Cockbum  should  direct  or  appoint ;"  and,  in 
upon  the  settle.  jefauH  ^  appointment,  for  his  said  son  yPtfltmn  hi> 
ment;andToid,  jj^^^^  ^^ 
not  only  to  the  ^ 

extent  of  the 

sum  assigned  Margaret  Cockbum  married  Cole,  and  received  her 

back,botiit  £?000  portion  under  the  settlement  The  £1000 
toto.  Bill,  by  portion  for  Sir  William  Cockbum  was  also  raised  and 
purchaser  for 

valuable  cons  ide  ret  ion,  wilbont  notice,  under  this  appointment,  dis* 
missed  as  against  the  person  entitled  under  the  settlement  la  default  of 
appointment,  such  petson  having  also  the  legal  estate  in  the  fand  which 
was  the  sutjent  of  the  appointment. 


CASES  IN  CHANCERY.  6S7 

paid  to  him  in  the  lifetinie  of  hia  &ther.     Mary  died  isie. 

before  lier  portion  mw  paid.  v,^*v*^*/ 

Daubent 

By  Deed  poll,  dated  the  19th  of  ilfay,  1796,  under     Cockburk. 
the  hand  and  seal  of  the  said  Jaime$  Cackbum^  reciting 
that  Margarei  had  relinquished  her  trust  to  Sir  fFf/- 
tiam^  who,  together  with  Froggaiiy  became  and  then 
stood  poeaeeaed  of  the  remaining  sum  of  £7000,  and 
interest,  and  the  aeeuritiea  for  tlie  aame,  upon  the 
trusts  of  the  aettlement,  and  that,  upon  the  death  of 
the  said  James  CoekburUj  £2000,  part  of  the  said 
£7000,  would  go  to  the  representatives  of  his  deceaseds 
daughter  Afoty,  and  £5000  (residue  thereof)  would 
thereupon  become  payable  to  or  between  ;uch  one  or 
more  of  the  children  of  the  said  Ja$nes  Cockbum  aa  he 
should  appoint,  and  further,  reciting  that  the  said 
James  Cockbum  was  desirous  of  settling,  and  had 
,  agreed  to  appoint,  the  said  £5000  (expectant  as  afore- 
said) absolutely  to  hia  daughter  the  aaid  Margarei 
Cole,  aa   thereinafter  mentioned}  it  waa  witnessed 
that,  in  pursuance  of  such  desire,  and  in  consideration 
of  the  natural  love  and  affection  which  he  bore  to- 
wards his  said  daughter,  he  the  said  James  Cockbum 
(in  pursuance  and  execution  of  the  said  recited  power 
or  authority,  and  by  force  and  virtue  thereof,)  did 
thereby  absolutely  and  irrevocably  direct,  limit,  and 
appoint,  all  that  the  said  sum  of  £5000,  as  the  clear 
residue  or  unappointed  remainder  of  the  said  trust 
nouios,  and  the  securities,  &c.  and  the  interest,  divi- 
dends, &c.  in  reversion  or  remainder  expectant  on  hia 
decease,  unto  hia  aaid  daughter  Margarei  Coky  her 
executora,  adminiatratora,  or  aasigna,  abaolutely ;  but 
neyertheleaa  ao  that  the  aaid  Margarei  Cole  might, 
notwithstanding  her  coverture,  by  any  deed  under  her 
Ittod  and  seal,  attested  as  therein  mentioned,  appoint 
^  said  sum  of  £5000  to  or  in  truat  for  any  peraon  or 
8T2 
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persons,  in  such  proportionsi  and  for  sacb  intents  aod 
purposes,  &c.hi8  she  roiKht  thihk  fit*  And  the  said 
James  Cockbum  declared,  that  the  said  Trustee 
should  thenceforth  stand  possessed  of  the  said  £5000, 
&c.  in  reversion,  as  aforesaid,  in  trust  for  the  said 
Margaret  Cole^  or  such  person  or  persons  as  she 
should  in  manner  aforesaid  appoint;  and,  in  default 
of  appointment,  should  pay  or  assign  the  same  to  the 
said  Margaret  Cole^  her  executors  or  adndDistiaton, 
absolutely. 

By  Indenture  dated  the  SOth  ot  May^  1796,  (the 
day  following  the  day  of  the  date  of  the  deed  poll,)  be- 
tween the  said  Margaret  Cole  of  the  <Hie  part,  and  the 
Defendant  Mrs.  ElUsj  then  JudUh  Land^  qpinster,  of 
the  other  part;  reciting  that  the  said  MargeretCok 
was  desirous,  and  had  agreed,  to  settle  aod  assare 
£9000,  (part  of  the  said  d^SOOO,)  to  the  said  Judilh,hT 
her  own  use  and  benefit;  it  was  witnessed  that,  inpuf' 
auance  of  such  desire  or  agreement,  <<  and  in  considera- 
tion of  five  shillings,  and  for  other  good  considerations," 
she,  the  said  Margaret  CoUy  did,  in  pursuance  of  the 
power  given  to  her  by  the  said  deed  poll,  absolutely  and 
irrevocably  appoint  the  said  i^^SOOO,  together  with  the 
full  benefit  of  the  securities  upon  which  the  said 
j^SOOO  was  or  might  be  invested,  (so  far  as  related  to 
the  security  of  the  said  d^SOOO,)  and  all  other  the  pro- 
duce, &c.  thereof,  in  reversion,  as  aforesaid,  unto  (he 
BSddJudiihy  her  Executorn,  &c.,  so  as  that  fihe  misht 
at  any  time  thereafter  appoint  or  bequeath  the  same  io 
such  manner  as  she  should  think  proper;  aad,  in  de* 
fault  of  appointment,  absolutely. 

By  Indenture,  dated  Feb.  7,  1797,  between  Tkom 
Cole  and  Margaret  his  wife,  of  the  one  part,  and 
Andrew  Daubeny^  of  the  other  part^  recidi%  ^ 
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settlement  of  1784,  and  the  deed  poll,  and  tliat  the  said 
Margofei  Cole  had  then  made  no  appointment  of  the 
trust  monies;  but  having  occasion  for  money,  and  the 
said  Andrew  Daubeny  having  agreed  to  lend  her  j^SOOO 
on  the  secority^of  the  said  trust fnoniesyshe  the  said  Mar* 
garei  Cokj  and  Thomas  Cole  her  husband,  had  agreed 
to  appoint  the  same  to  him  the  said  Andrew  Dauhenif^ 
as  therein  mentioned;  it  was  witnessed,  that  in  consi* 
deratien  of  ifSOOO,  she  the  said  Margaret  Cole  did,  in . 
pursuance  of  the  power  given  her  by  the  said  deed 
poll,  appoint,  and  the  said  Thomas  Cole  assigned  and 
transferred,  the  said  J^fiOOO,  (trust  monies,)  and  the 
securities,  &c.  to  the  said  Andrew  Daubenj/^  his  Exe- 
cutors, &€•  subject  to  redemption  on  payment  of  the 
£W0O  and  interest. 


1816. 


Daubbmt 
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By  another  Indenture,  dated  M&rch  IS,  1799,  be- 
tween Andrew  Daubeny^  of  the  first  part,  Thomas 
Cole  and  Margaret  his  wifr,  of  the  second  part,  and 
Joseph  Piltf  of  the  third  part,  the  said  ^itdrero  Dau* 
beny,  Thomas  Cokj  and  Margaret  his  wife,  in  const* 
deration  of  d^S600,  assigned  to  PiU  the  sum  of  £4000, 
part  of  the  said  i^5000,  to  hold  to  Pitty  hik  Execu- 
tors,  &c.^  as  bis  and  their  own  proper  monies  and  ef- 
fects lor  ever. 

By  a  subsequent  Deed  Piti  declared  himself  to  be 
a  Trustee^  for  Daubeny^  of  tbe  monies  so  assigned. 


James  Cockbum  died  in  1809;  and  the  Bill,  filed 
by  the  representatives  of  Daubent/  against  Sir  William 
Cockbum  (the  surviving  Trustee  in  the  settlement), 
and  against  ElUs  and  wife,  (late  Judith  Ltand)^  charg- 
log  (as  against  the  latter)  that  the  appointment  made 
by  Mrs.  Cole  in  favour  of  the  said  Judith  was  purely 
Toluntaryi  aqd  void  as  againat  the  Plain til&  (the 
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vepretentatives  of  a  purdmser  for  valaable  eonideri- 
tion  withoot  notioe,)  prayed  a  declaration  accordii^lj} 
and  an  account,  and  payment  of  the  £4000,  with  in- 
terest, by  the  Defendant  Sir  WiUiiam  Coekbim;ot'm 
ease  the  Court  should  be  of  opinioo  that  any  Talid  ap- 
pointment had  been  made,  as  against  the  Plaiatifi,  of 
any  part  of  the  said  trust  monies  in  &Yoor  of  the 
Defendant  JudUk^  then  for  an  account  of  tk  trast 
monies  come  to  the  hands  of  the  Defendant  Sir  WS" 
Ham  Coekbum^  and  that  he  might  be  decreed  to  pay 
thereout  what  should  appear  to  be  due  bolh  to  tbe 
Plaintiffs  and  the  said  other  Defendants* 


The  Defendant  Sir  WilKam  Coekbum,  by  Us  an- 
swer, rested  on  the  absolute  invalidity  of  the  sppoint- 
ment  by  James  Cockbum  to  his  daughter  Mrs.  G^,  ^ 
connected  with^^the  subsequent  appointment  by  the 
latter  in  fevour  of  Mrs.  Ellis. 


The  Defendants  ElUs  and  wife,  on  tbe  eontnry, 
insisted  on  the  appointment  to  Mrs.  Cok  ss  s  Talid 
appointment,  subject  to  an  agreement  or  understand* 
ing  with  the  fetber,  that  she  should  forthwitli  eiecirte 
an  appointment  of  part  of  the  trust  monies  to  Mrs. 
ElUsf  and  their  answer  went  on  to  state,  tbst  tbe  last 
mentioned  Defendant  lived  with  James  Cockhvm  for 
many  years  before  his  death,  and  that  tbe  asidJ^Mtf 
Coeitftairft,  having  always  intended  to  makeberaoao 
provision,  gave  her  a  bond  for  J^IOOO,  wbicb  was  af- 
terwards delivered  up  to  be  cancelled,  in  coDseqneiKe 
whereof  he  subjected  the  trust  monies  to  Mra-  ^' 
for  the  purpose  (among  others)  of  enablio;  ^  '^ 
malLO  an  appointment  of  a  part  thereof  to  or  for  "** 
benefit  of  the  Defendant;  and  that,  in  piiifatf<^^^ 
such  intration,  she  did,  with  theknowle4geaiMleon- 
currenee  of  the  said  James  Coekbumj  on  tbe  vsry 
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«iext  day  after  the  appohitiiieiit  had  been  ao  ekeeated 
by  him  in  her  (kroar,  make  and  ezecnie  the  iadentiire 
of  Ae  SOth  of  Mayy  1796. 

On  the  part  of  the  defendant  Sir  WilBmn  Cockbumy 
Mrs.  Cde  was  examined  as  to  the  eirenmstanees  under 
^;rhiGh  the  transactions  of  the  19th  and  86th  of  Mayy 
1796,  took  place;  and  her  evidence  (all  objeetiott  to 
the  admissibility  of  which  was  waived,  on  the  part  of 
Mrs.  EUU^  by  her  having  cross-examined  the  witness,) 
was,  in  substance,  that  for  several  years  after  her 
marriage  with  Cofe,  (who  was  since  deceased,)  she  had 
.  kept  up  no  intercoorse  with  her  lather,  who,  in  the 
course  of  the  same  month  of  Jlfay,  meeting  with  Cole 
in  Brintolj  invited  him  to  his  house,  and  told  him  thatj 
being  then  in  immediate  want  of  money,  he  would  make 
an  appointment  of  the  f  5000  in  fiivour  of  his  daughter, 
on  condition  of  her  raising  thereout  the  sum  of  ^£400 
ibr  him  the  said  James  Cockbum,  and  assigning  or 
making  over  the  further  sum  of  f  1000  to  or  in  Ihvour 
of  Mrs.  EUh.  The  same  witness  further  stated  that, 
when  this  proposal  was  communicated  to  her  by  her 
husband,  she  was  at  first  very  averse  from  complying 
with  it;  but  afterwards  consented  thereto,  and,  ac< 
cordingly,  executed  the  assignment  to  Mrs.  EUis^ 
which,  at  the  time  of  the  execution,  she  believed  to 
be  an  assignment  of  the  sum  of  ^1000  only,  part  of 
the  said  £5000,  according  to  the  terms  of  the  proposal, 
the  deed  not  having  been  read  over  to  her  previously 
to  her  signing  it.  The  subsequent  assignment  tO' 
Daubenyj  by  way  of  mortgage,  was  ia  further  pur- 
suance of  the  same  arrangement,  the  sum  of  £400, 
part  of  the  money  thereby  raised,  having  been  so 
raised  for  and  paid  over  by  Cole  to  James  CockbutHy 
for  his  own  use  and  benefit,  agreeably  to  the  tenor  of 
the  proposal  so  made  by  him  as  above-mentioned. 
3 
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Being  examined  by  the  defeodant  Mrs.  EUhy  tbe 
Bame  witoess  staled  that  the  two  bleeds  of  the  l^ih  and 
80th  of  Idayy  1796,  were  meant  and  intended  to  be 
one  and  the  same  transaction ;  that  James  Cockbum 
was  present  at  the  execntions  of  the  last  mentioned 
deed  by  the  deponent;  and,  after  she  had  so  executed 
it,  took  it  away  with  him  i  and  that  she,  the  deponent, 
had  no  consideration  fiir  executing  the  deed  otaer 
than  such  interest  as  she  took  under  the  appointment 
of  the  19th. 


Hari  and  Sprmger^  for  the  plaintifis. 


This  is  the  case  of  a  father,  who,  ha?ii^  made  a 
voluntary  settlement  for  his  family,  by  which  certain 
portions  are  provided  for  each  of  his  children,  and  tbe 
residue  vested  in  trustees  upon  trust  for  such  one  or 
more  of  his  children  as  the  settlor  shall  appoint,  thinks 
proper,  at  the  distance  of  twelve  years  after  the  date 
of  the  settlement,  to  execute  that  power  of  appoint 
ment  in  favour  of  one  child,  exclusively  of  the  others. 
There  is  no  doubt  that  this  would  be  a  valid  execution 
of  such  a  power ;  and  that  the  son  of  the  settlor,  in 
whom  the  property  becomes  vested  as  one  of  tbe 
trustees  under  the  settlement,  would  take  the  pro- 
perty as  a  trustee  only,  for  the  benefit  of  his  sister, 
the  appointee,  and  her  assigns,  in  which  situation  sre 
the  present  plainti&.  This  is  a  dear  equity  in  tbeir 
favour ;  but  then  this  son,  the  defendant  Sir  WWkm 
Cockbum^  sets  up  a  secret  agreement  between  tbe 
father  and  daughter,  by  reason  of  which  it  > will  be  con- 
tended that  the^pcMntment  in  her  favour  is  absolutely 
invalid.  It  is  clear,  however,  that,  as  against  the  set- 
tlor himself,  this  transaction  could  not  have  been  set 
aside ;  and  admitting  that,  where  children  are  pur- 
chasers for  a  valuable  consideration,  no  baigain  can 
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be  naado  by  the  parent  in  prejudice  of  the  settlement, 
this  principle  does  not  apply  where  the  settlement  itself 
is  purely  voluntary  on  the  parent's  part.  At  all  events^ 
a  purdiaser  for  valuable  consideration  without  notice 
cannot  be  affected  by  such  a  bar|;ain ;  and  we  are  enti- 
tled to  say,  on  the  part  of  these  plaintiffs,  that  these  is 
no  evidence  of  Daubenjf  (the  purchaser)  havingf  had 
any  notice  of,  or  any  reason  whatever  to  suspect,  the 
bargain  which  is  set  up  by  way  of  answer  to  their 
claiin.  No  case  is  to  be  found  precisely  similar  in  all 
its  circumstances  to  the  present ;  but  the  circumstance 
of  the  transmission  of  title  for  a  valuable  considera- 
tion, and  without  notice,  is  sufficient  to  support  the 
title.     M^  Quern  v.  Farquhar.  (a) 

Sir  Samuel  RomiUif^xkA  RoupeU^  for  the  defendant : 
Mrs.  £/&>  declined  to  ^rgne  the  question. 

Sir  Artfatr  PiggoUy  Beliy  and  Blake^  for  the  de- 
fendant, Sir  William  Cockbum. 

It  is  contended  that  the  evidence  of  fraud  accom- 
panying this  transaction  does  not  extend  to  affect  the 
plaintiff  as  a  purchaser  for  valuable  consideration 
witboat  notice :  but,  in  answer  to  this,  it  must  be  ob- 
served, that  the  assignment  was  of  a  chose  in  action, 
and  that  whoever  takes  snch  an  ass^nment  must  take 
it  subject  to  the  equities  already  sttbaistiog.  (6)  From 
this  it  follows  that  if  a  good  defence  could  have  been 
made  against  Mrs.  Cb/e,  the  same  defence  is  equally 
valid  against  a  purchaser  of  her  interest.  The  argu- 
ment in  favour  of  the  purchaser  must  suppose  that 
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(e)  n  yes.  467.    SugdM     W.  496.      Pre.  Ch.   533. 
on  Powers  403.  2  Vera.  764,  &c.    Cahr  v. 

(6)  Twrion  t.  Benson,  1  P.     Burke^  1  Bro.  434. 
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Mr.  Cochbum^  who  made  the  settlement^  was  himself 
the  person  who  afterwards  executed  the  eonveyanee ; 
and,  if  it  were  so,  and  the  subject  of  the  convejaoce 
were  real  estate  instead  of  a  personal  chose  in  action, 
as  in  the  present  case,  no  donbt  the  statute  of  EUxeAdk 
woiild  have  protected  the  bond  fit  purchaser.    But 
how  ^oes  it  apply  Xsi  the  present  case  ?    A  father,  not 
indebted  at  the  time,  makes  a  voluntary  settlement  of 
personal  property  in  favour  of  children.    Thia  canaot 
be  affected  even  in  favour  of  subsequent  creditors,  (a) 
The  purchaser,  in  this  case,  does  not,  however,  clana 
iinder  the  settlor  of  the  property,  but  under  his  ap- 
pointee by  virtue  of  the  power  which  the  settlor  has 
himself  created.     The  single  question,  therefore,  in 
this  case,  is,  whether  the  instrument  under  which  the 
purchaser  claims  was  a  fraudulent  execution  of  the 
power ;  and  it  makes  bo  difference  whether  the  settle* 
ment  was  or  was  not  merely  voluntary.     This  pur- 
chaser has  net  the  legal  estate,  which  is  in  the  trustees 
of  the  settlement ;  and  without  the  legal  estate  he  can 
have  nothing.    The  money  is  vested  in  the  hands  of 
these  trustees ;  and  it  is  there  for  the  bene6t  of  that 
person  who  shall  appear  to  be  entitled  to  it.    The 
defendant  Sir  William  Ckickbum  unites  in  himself  the 
characters  of  Trustee  and  Cestuy  que  trust.    He  is 
both  the  legal  and  equitable  owner.    That  a  roan  is  a 
purchaser  for  valuable  consideration  may  be  good  by 
way  of  defence;  but  it  is  totally  insufficient  to  support 
a  claim  to  property  in  the  hands  of  anotiier,  who  holds 
by  a  prior  title.    Neither  is  it  a  question  of  notice  or 
no  notice.   The  execution  of  this  power  of  appointment 
could  create  no  legal  interest  in  the  fund,  it  being  per* 
sonal  estate  in  the  hands  of  trustees.    In  McQueen  ?. 


(a)  Vide  Wdker  v.  Bur^ 
rowsy  1  Atk.  95.   UoUanas 


V.  MiUardy  I  Madd.  49a 
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FarjuhoTj  (a)  the  appointor  and  appointee  joined  in 
the  sale  ;  and  Lord  EUon  was  of  opinion  that  there 
was  not  enough  in  this  transaction  (which  otherwise 
appeared  to  he  (air)  to  raise  the  imputation  of  fraud| 
80  oTer-ruled  the  objection  taken  on  the  part  of  the 
purchaser.  But  that  case  has  no  application  to  the 
present)  where  neither  assignor  nor  assignee  have  tbei 
l^al  interest. 
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The  paramount  title  of  a  purchaser  for  Taluable  con« 
sideration  arises  out  of  the  statute.  But  the  27th  of 
EUzabelhj  which  was  pasised  in  iavour  of  purchasers, 
only  affects  real  estate ;  and  the  ISth  of  Elizabeth^ 
which  affects  personal  estate,  is  in  fiivonr  of  creditors, 
and  does  not  extend  to  the  case  of  a  purchaser. 

Hari^  in  reply. 

I  admit  the  distinction  between  the  statutes  ISth 
and  S7th  of  Elizdbelh.  But  the  purchaser  in  this  case 
need  not  resort  to  any  statute  to  support  his  claim, 
which  is  founded  on  the  general  principle  of  equity, 
giving  the  preference,  between  two  equally  valid  titles, 
to  that  which  is  prior  in  point  of  time.  Now  it  is  de« 
eided  that,  from  the  moment  a  power  of  appoint- 
ment is  well  executed,  the  appointee  is  in  by  virtue  of 
the  instrument  containing  the  power.  Therefore  the 
title  under  the  appointment  is  preferable  to  that  which 
only  arises  in  default  of  appointment.  With  regard 
to  the  possession  of  the  legal  estate  giving  the  pre« 
ference,  the  execution  of  a  power  of  appointment  gives 
to  the  appointee  at  least  a  mixed  title,  which,  if  not 
strictly  legal,  is  not  merely  equitable ;  and,  thereforoj 


(a)  11  Yes.  467. 
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witbin  the  rule  afibrdiag^  preference  to  priority  ia 
point  of  date  only. 

The  Traod  objected  in  this  iostancei  can  affect  only 
those  who  were  participes  criminis. — In  such  cases 
where  the  Court  says,  the  appointment  shall  not  take 
effect,  it  means  only  that  it  ought  not  to  prevail  so  as 
to  give  a  benefit  to  the  appointee.  In  this  case,  taking 
the  several  instruments  together,  as  it  is  contended 
they  ought  to  be  taken,  it  amounts  to  this — the  donee 
of  a  power  and  his  appointee  concurring  in  an  assign* 
ment  to  a  bondjide  purchaser.  This  is  the  very  case 
of  3r  Queen  v.  Farquhar.  (a)  The  interests  of  credi- 
tors are  entitled  to  the  protection  of  the  Court,  at 
least  equally  with  those  of  the  voluntary  objects  of  the 
power  created  by  this  settlement.  But  in  George  v. 
Milbanke^  (6)  the  purchaser  under  a  voluntary  ap- 
pointment was  held  to  have  a  preferable  equity  to  the 
creditors. 


The  Master  qfOe  Rolls. 

Upon  the  two  first  points  in  this  case  I  am  ready  (o 
give  my  opinion.  There  is  a  third,  which  I  wish  to 
be  further  spoke  to. 

In  the  first  place,  it  is  impossible  to  doubt  that  (he 
two  deeds  (of  the  lOth  and  SOtb  of  May^  ITSig,)  were 
parts  of  the  same  transaction,  and  that  the  appoint- 
ment  to  Mrs.  Cole  was  made  on  condition  of  her  sub- 
sequent appointment  to  Mrs.  Ellis*    It  was,  therefore, 


(a)  11  Yes.  467. 


(6)  9  Yes.  19a 
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pro  ianto^  an  appointtiaeDt  to  the  fieither  hiiD^ir,  or  to  a 
perfect  stranger ;  and,  as  such,  clearly  void. 

Secondly^  That  the  original  settlement  was  merely 
Tolnntaiy,  can  make  no  diflTerence.  From  the  moment 
the  deed  was  execuled,  he  was  as  much  bound  by  it  as 
if  it  had  originated  in  reciprocal  contract. 

The  only  question  that  remains  is.  Whether  the 
appointment  is  roid  tff  to/o,  or  in  part  only ;  and,  as  to 
this,  it  is  said  that  fraud  vitiates  the  whole  transaction. 
I  thought  the  argument  strong  in  support  of  this  posi-- 
tion ;  but,  on  looking  into  the  cases,  I  find  two  in 
which  fraudulent  appointments  have  been  only  par« 
tially  set  aside. 

In  lAine  v.  Page^  (a)  the  second  question  was, 
Whether  the  execution  of  the  power  was  void  in  ioto^ 
or  good  to  the  extent  of  the  annuity  of  £90  to  the 
wife,  who  was  the  legitimate  object  of  the  appoint- 
ment ;  and  it  was  declared  to  be  good  to  that  extent. 
In  that  case- Lord  Hardwicke  says,  *^  1  am  not  clear 
that,  where  there  is  a  power  of  appointment  to  child- 
ren, and  part  is  appointed  fraudulently,  the  whole  ap- 
pointment is  void.    I  cannot  say  it  is  so.'' 

The  case  of  Aleyn  v.  Belchier  (b)  was  very  similar 
in  its  circumstances  to  the  former,  except  that  the  ap- 
pointment was  made  after  marriage ;  and  it  was  held 
sustainable  to  the  extent  of  the  provision  made  for  the 
wife,  but  set  aside  so  &r  as  the  creditors  were  intended 
to  derive  any  benefit  from  it. 


1816. 


Daubemy 

CoCKBURIf* 


(a)  Amb.  233,  Sugden  oo 
Powers  400;  and  Appendix 
676,  under  the  name  of  Lane 


V,  Teny. 

(b)  Sugden  onPowerSf  Ap- 
pendix 677. 


638 


CASES  IN  CHANCERY. 


1818. 


Daubeny 
cockburk. 


Payment  of  a 
▼aloable  consU 
deration  by  a 
person,  not 
baring  the  l^gal 
estate,  and  not 
being  an  object 
of  the  power, 
cannot  set  np 
an  inyaltd  ap« 
poiotment,  in 
favour  of  such 
purchaser. 


Secus^  where 
the  power  is  un» 
limited  as  to  its 
objects,  and  the 
appointment  is 
only  impeacha- 
ble on  the 
ground  of  its 
being  Tolnn- 
tary. 


I  wiah  to  have  it  considered  whether  these  cases  can 
be  at  all ;   and,  if  so,  how  for,  and  in  what  respects, 
distinguished,  in  poini  of  principle,  from  the  present 
If  not,  and  if  the  appointmeiit  is  good  to  any  extent, 
to  that  extent,  the  PlaintiflT  must  be  entitled.    But  this 
Plaintiff  contends  for  much  more.    He  says  that  the 
payment  of  a  valuable  consideration  sets  op  the  ap* 
pointment,  quoad  himself  as  a  purchaser.    I  cannot, 
however,  think  that  the  payment  of  a  consideration  to 
Mrs.  Cole  could  have  any  such  effect.    Setting  aside 
the  circumstance,  that  Sir  WilUam  Coehbum  has  the 
legal  estate,  it  is  enough  for  the  present  purpose  that 
it  is  not  in  the  Plaintiff,  and  was  not  in  Mrs.  Cole; 
that  there  are  only  equities  to  deal  with.    If  the  ap« 
pointment  be  such,  that  a  Court  of  Equity  will  hold  it 
did  not  rest  any  tiling  in  Mrs.  Cole^  how  could  it  devest 
any  thing  out  of  Sir  WUUam  Cockbum  f    The  pay- 
ment of  a  money  consideration  cannot  make  a  stranger 
become  the  object  of  a  power  created  in  iavonr  of 
children.    He  can  only  claim  under  a  valid  appoint* 
raent  executed  in  favour  of  some,  or  one,  of  the  child-* 
ren.    An  appointment,  at  first  impeachable  as  volun* 
tary,  may  ex  post  facto  lie  turned  into  an  appointment 
for  a  valuable  consideration ; — but  that  is,  where  a 
valuable  consideration  was  all  that  was  wanting  to 
have  made  it  good  ab  initio.    As,  in  the  case  of  a  con- 
veyance of  a  man*s  own  property,  or  an  appointment 
of  property  over  which  he  has  a  power  unlimited  as  to 
objects,  he  who  pays  a  consideration  to  tlie  voluntary 
appoitttee  rony  constructively  be  held  to  be  in  the 
same  situation  as  if  he  had  in  the  first  instance  paid  it 
to  him  by  whom  the  estate  has  been  granted,  or  the 
power  executed. 

This  was  the  case  in  George  v.  Milbanlce^  (ja)  where 


(a)  9  Ves.  190. 
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there  was  an  absolate  unlimited  power  of  appointment 
well  executed  in  favour  of  a  volunteer,  and  an  assign- 
ineot  by  way  of  mortgage  from  the  appointee.  The 
assignee  was  held  to  have  a  valid  claim,  to  the  extent 
of  the  money  advanced  by  him;  and  he  might,  by  the 
payment  of  a  valuable  consideration,  have  acquired  an 
absolute  and  indefeasible  interest  in  the  whole.  Biit, 
where  there  is  fraud,  the  payment  of  money  cannot 
make  the  appointment  cease  to  be  fraudulent,  althoi^gh 
it  may  make  it  cease  to  be  voluntary. 

It  is  to  be  observed,  too,  that,  in  George  v.  Mil' 
banke^  the  claim  of  the  assignee  was  allowed  to  pre- 
vail, not  against  persons  who  bad  antecedently  any 
fipecific  estate  or  interest  in  the  subject  of  the  appoint-* 
ment,  but  against  creditors  who  had  only  a  general 
equity  to  have  what  is  appomted  to  a  volunteer  con- 
sidered as  assets,  if  wanted,  for  the  payment  of  debts. 
The 'Z^rcf  Chancellor^  after  stating  the  question  to  be, 
^*  Whether,  being  not  a  volunteer,  but  a  purchaser, 
creditors  having  no  specific  charge  on  the  property 
have  as  good  an  equity,'*  adds,  ''  I  think  they  have 
not.'* (a)  But,  here.  Sir  William  CochbumhB.%  a  spe- 
cific interest  under  the  deed  of  1784,  which  it  is  en- 
deavoured to  take  from  him  by  the  posterior  equity 
alleged  to  arise  from  the  payment  of  money  to  Mrs. 
Cok;  to  whom,  for  the  sake  of  the  argument,  I  now 
assume  that  no  interest  whatever  passed* 

If,  however,  it  can  be  made  out  that  the  appoint- 
ment was  good  to  the  extent  in  which  Mrs.  Cole  was 
benefited  by  it,  so  far  the  purchaser  will  be  entitled  to 
stand  in  her  place.  And  this  is  the  point  which  I  de- 
sire to  have  further  spoken  to. 


1816. 


Daubknt 

CocKBuav. 


(a)  9  Yes.  196. 
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CocmmjKH. 

July  26. 


On  tbis  day,  agreeably  to  His  Honoris  request,  the 
Cause  came  on  again  upon  the  point  reserved  for 
argument. 

For  the  Plaintifi; 

Alexander  y.  Alexander  (a)  was  cited^  and  the  cases 
collected  by  Mr.  Sugden  in  his  Treatise  on  PowersfA) 
referred  to,  in  which  it  was  stated  to  be  clear  that  the 
partv  executing  the  power  would  not  have  executed  it 
but  with  a  view  of  reserving  to  himself  a  benefit.  So 
also,  Palmer  v.  Wheeler,  {c) 

For  the  Defendant  Sir  William  Cockbum. 


In  the  last  case  cited,  the  appointee  was  the  person 
who  would  have  taken  in  deiault  of  appointment  The 
others  are  cases  of  jointure,  and  stand  altogether  on  a 
different  principle,  the  wife  being  a  purchaser  for  valu- 
able consideration,  if  she  brought  a  fortune  to  her 
husband,  or,  if  not,  marriage  is  itself  a  valuable  con- 
sideration. The  contract  to  which  she  was  privy  was 
a  fraud,  therefore,  upon  herself  only,  and  the  appoint- 
ment decreed  to  be  set  aside  only  so  far  as  it  was  in 
favour  of  the  donee  of  the  power.  The  cases  in  which 
the  execution  of  powers  has  been  held  void  only  as  io 
the  excess,  are  also  of  a  distinct  description.  As 
where  a  parent  having  power  to  appoint  among  cbild- 


(fl)  2Ves.640,644.  Vide 
Hamilton  v.  Ro^se^  2  Scho. 
and  Lef.  315. 


(6)  ^  Ed.  p.  400.    £m 
V.  Page^  Aleyn  v.  Bekhier. 
(c)  2  BaU  and  Be.  18. 
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ren  only,  appoiota  a  part  to  grandchildren  (n),  or  an- 
nexes a  eondition  that  the  child  to  whom  he  has  ap« 
pointed  shall  give  to  grandchildren.  This  is  a  fraud 
only  upon  the  innocent  olgects  of  the  power;  and  its 
execution  is,  therefore,  held  void  only  for  the  excess. 
Hpre,  the  corrupt  contract  is  of  the  yery  essence  of 
the  transaction.  The  one  would  never  have  taken 
place  without  the  other;  and  the  only  object  of  the 
power  deriving  any  benefit  from  its  execution  is  her- 
self a  party  to  the  fraud  committed  on  all  the  other 
objects  of  it.  It  is  impossible  not  to  foresee^  the  con- 
sequences of  a  Court  of  Equity  allowing  such  a  con« 
tract  to  take  effect  It  would  be  to  authorise  a  species 
of  traflk  between  a  parent  and  his  children,  the  objects 
of  a  power  of  appointment  vested  in  him, — which  of 
them  will  bid  highest  for  an  exclusive  preference  over 
the  others. 


1816. 


Daubent 
cockburn. 


'  I{  Alexander  Y.  Alexander  (b)f  (where,  the  appoint- 
ment being  made  to  several  objects,  some  of  whom 
were  capable,  others  not,  it  was  decided  that  those  who 
were  capable  should  take  the  whole,)  were  to  be  held 
as  establishing  a  principle  applicable  to  cases  like  the 
present,  then  Lane  v.  Page  would  have  been  impro- 
perly determined;  for  the  wife  ought,  in  that  case,  to 
have  taken  the  whole.  But,  on  the  contrary,  it  was  held 
that  the  fraudulent  agreement  vitiated  the  appoint- 
Bient^  except  to  the  extent  of  the  benefit  actually  in- 
tended for  tl^e  object  of  the  power*  And,  even  as  to 
that,  a  part  of  the  benefit  being  contingent  and  uncer- 
tain in  amount^  and  a  part  only  ii^mediate  and  ex- 
plicit, the  validity  of  the  execution  was  restrained  to 
the  latter  portion. 


(a)  See  Sagden  on  Povsn^ 
p.  5n.  et  seq. 
Vol.  I.  aV 


(b)  3  Ym.  04a 
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The  etiM  bf  Palmer  y*  f¥kBiler^{a)  so  far  as  it  ia  at 
all  applicable  to  the  preient  bate,  is  on  authority  hi 
IbVour  of  this  Defetidant.  For  there  the  teii,  whoai 
it  was  attdttipled  to  eharge  with  the  conaequenees  of 
the  fraud  prttctiaed^  as  Pmikep^  Criminis,  had  him- 
self been  the  subject  of  fraud  and  ioipoaltioii  on  the 
part  of  the  parent;  and  it  ima  expressly  on  Uiis  ground 
that  the  appointment,  so  fiir  aft  it  was  for  his  benefit, 
was  established* 

With  regard  to  thetpartieidar  case  before  the  Coort, 
there  is  perhaps  none  to  be  fbund  that  comea  up  to  it 
in  all  its  oircfMtalanees;  aad>  in  whioh  way  ioeyer  it  b 
decided,  it  will  unquestioQably  coBstitule  a  leading 
authority  on  the  subjecl* 

In  replj/. 

The  evidence  does  not  go  the  length  of  a^ctiog 
Mrs.  Cole  as  Porticos  Crimims  in  this  case,  any 
further  ihan  her  merely  haying  joined  in  the  trans- 
action in  itself  amounts  to  such  evidence.  Considered 
as  a  child  acting  under  the  influence  of  a  parent,  the 
Court  ought  not  to  contemplate  her  inclination  asgoioj 
along  with  the  fraudulent  appointment,  of  the  execu* 
tion  of  which  sl^e  was  probably  made  an  unwilling 
instrument. 

Then,  is  not  a  child,  the  object  of  such  a  power,  as 
much  an  object  of  favour  to  the  Court  as  a  wife  hi 
favour  of  whom  there  exists  a  jointainng  powerf  Or 
rather,  is  she  not  far  preferaUe  to  a  wiie  who  contracts 
marriage,  as  in  the  case  vf  Loner.  PagellOi  not  for 

(a)  2  Ba.  and  Be.  18.  Powers,  App.  p.  675,  voder 

(b)  See  the  fkcts  of  this     the  aaaa  of  l^we  r.  TWiy. 
case  as  stated  In  Sugden  on 


CA8B8  IK  CHANCERY. 


643 


tfie  pnrpoinaf  marfiage,  bot  mkh  m  direel  nMr  to  the 
fraed  which  is  asbsequratly  camtiiiCted  ?  That,  witeAj^ 
was  a  transaction  which  a  Court  of  Bqoily  would 
treat  with  as  anadi  semrity  as  any  that  .en  be  sap- 
posed  ;  y^  even  thoM,  so  far  as  the  appointment  wasibr 
the  benefit  of  the  wife,  the  )power  was  held  to  have  been 
well  executed. 


181€. 


Daubbnt 

V* 
COCKBURN. 


The  Master  o/tbe  Rolls. 

I  thought  so  much  respect  doe  to  the  ileta  imputed 
to  Lord  Hardwicke  in  the  case  of  Lane  y.  Page  (a), 
as  to  pause  upon  the  decision  of  a  point,  with  regard 
to  which  he  seemed  to  entertliin  an  opinion  diflR^rent 
firom  that  with  which  I  was  impressed.  It -seemed  to 
me,  that  those  dicia  cotlld  hardly  be  supposed  to  refSet 
to  a  fraud  in  which  the  child  had  no  concern,  as  such 
a  case  would  have  been  irrelevant  to  that  before  him, 
where  it  was  the  wife's  participation  in  the  alleged 
fraud  that  could  alone  create  a  doubt  whether  her 
jointure  coald  be  affected. 


iei/^  ^. 


However,  upon  principle,  I  do  not  see  how  any  part 
of  a  fraudulent  agreement  can  be  supported,  except 
where  some  consideration  has  been  given,  that  cannot 
be  restored;  and  it  has,  consequently,  become  impos- 
sible to  rescind  the  transaction  in  iotOy  and  to  replace 
the  parties  in  the  same  situation* 

Id  the  case  of  Lane  v.  Page^  the  subsequent  mar- 
riage (brmed  such  a  consideration  on  the  part  of 
the  wife.     In  the  case  of  Atet/n  v.  BekhSer^  where 

(a)  Amb.  33S« 
2U8 


No  part  of  a 
fraadalent 
agreement  can 
be  tapported, 
except  where  a 
coDtideration 
has  beeti  given. 
In  con^eqaenoe 
of  which  the 
parties  cannot 
be  replaced  in 
the  same  sitoa- 


Daubcict 
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1816.  the  ai^poiotment  was  subiequent  to  the  marriage,  it 
can  hardly  be  said  to  have  been  decided  that  the  ap* 
pointment  was  good  in  any  piirt.  For  k  appears  by 
CocKBuaH.  the  Register's  book  (a)  that  the  bill  contained  a  aob- 
mission  to  pay  the  annoity  to  the  wifei  and  only  sought 
relief  against  the  other  objects  of  the  appointment. 

In  ordinary  In  ordinary  cases  of  fraud,  the  whole  transaction  U 
cases  of  fraud,  undone,  «nd  the  parties  are  restored  to  their  original 
equity  undoes  situation.  If  a  partially  valuable  consideration  has 
thew  ole  trans-  ^^^^  given,  its  return  is  secured  as.  the  condition  on 
laces' the  nar-  ^^*^  equity  relieves  against  the  fraud.  But,  in  such 
ties  in  their  ^  ^^^^  ^^  ^^  present,  the  appointment  of  any  parti* 
former  sitn-  cular  proportion  to  any  particular  child  is  a  purely 
ation.  voluntary  act  on  the  part  of  the  parent ;  and,  although 

as  good,  if  fiiirly  made,  as  if  the  consideration  were 
valuable,  yet  what  is  there  that  a  Court  can  treat  as  a 
consideration  which  most  be  restored  if  a  fraudulent 
appointment  be  set  aside,  or  as  incapable  of  restitution, 
and^  therefore,  support  the  appointment  no  for  as  it 
is  for  the  child's  benefit  ? — ^To  say  it  is  to  be  sup- 
ported  to  that  extent|.  would  be  to  say  that  the  child 
shall  have  the  full  benefit  of  the  fraudulent  agreement. 
Mrs.  Cole  would  have  all  she  bargained  for;  and  it 
would  be  no  hardship  upon  her  that  the  appointment 
to  Mrs.  Ellis  should  be  set  aside.    Either,  then,  yon 
must  hold  that  a  child,  giving  a  consideration  for  an 
appointment  in  its  fivour,  is  guilty  of  no  fraud  on  the 
power ;  or  you  must  wholly  set  aside  the  appointment 
Agreement  by  procured  by  the  fraud.    Now,  although  the  father,  in 
one  of  the  ob»  proposing  such  a  bargain,  is  much  more  to  blame  than 
jectsof  apower  the  child  in  acceding  to  it,  still  it  is  impossible  to  say 
to  return  part  In  that  an  appointment,  obtained  by  means  of  such  an 
consideration  of  agreement,  is  fairly  obtained.    It  is  a  fraud  upon  the 
an  appointment  ' 

(a)  St^  on  Powers,  A|^  677. 


Dadbevy 

9. 
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other  olgeets  of  the  power,  who  might  not,  and  in  all  1816. 

probability  would  not,  have  been  excluded,  but  for  thiB 

agreement.    It  is,  more  particularly,  a  fraud  upon 

those  who  are  entitled  in  deiliult  of  appointment;  for     Cocxburw. 

non  constat  that  the  father  would  have  appelated  at  all  iu  its  faroar  is  a 

if  the  child  had  not  agreed  to  the  proposed  terms.  ''*"^»  in  theap. 

poio|ee  as  wsU 

This  cannot  be  likened  to  the  case  of  a  condition  in-  ^.  .     u  xt  ^ 

pointor,bothon 
troduced  into  an  appointment  to  which  the  child  is  not  theotherobjects 
at  all  privy.  How  can  it  be  said  that  the  child,  in  of  the  power 
such  a  case,  has  done,  or  agreed  to  do,  any  thing  in  and  on  the  party 
order  to  obtain  an  unfair  preference  over  others  ?  In  who  is  to  take  in 
this  case,  as  iar  as  appears,  Mrs.  Cole  owed  every  thing  ^^^^^^  •^  •?- 
to  the  agreement.  Be  it  that  the  father  dictated  the  P?*"*™®"^- 
terms,  and  that  the  daughter  save  a  merely  passive  ..  '>  ^     . 

assent;  1  see  nothing  in  the  evidence  from  which  I  not  priTF  to  the 
can  collect  that,  but  for  such  assent,  any  appointment  corrupt  agree, 
whatever  would  have  been  executed  in  her  favour,  ment. 
There  seems,  therefore,  to  be  no  ground  on  which  the 
appointment  can,  to  any  extent,  be  supported. 

The  Bill  must  be  dismissed;  but  I  do  not  think  it  a 
case  for  costs. 
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SA39WGKD  V.  KAIKEA  and  CHICHESTER. 
CHICHBSTBft  V.  SANJTQRD. 


Testator  con-  ^jlIR  John  Chichester,  Bart.,  by  bis  Will,  dated  the 

*"rl  *"  If  1  ^^  °^  ^•^'  '^'  ^*®  *°  ■  *®  ^^"*'*'^»  Saw/orJ; 

hgnw^and  t*.  "  '^S^'y  of^lOCtOj  «ud  appointed  bim  Lfe  Executor. 

ccdiail  to  bU  ^"^  jiugust  foUoitifrg,  fte  Testatcrr  elttefeJ  ihio  * 

will  gifeftjto  ^  freaty  with  the  Def6nd&nf,  Rttikes^  itrt  the  ptf rdbse  of 
his  E^M^tor,  a  house  in  Seymour-ptact  f  and^  on  tbe  tStb  of  tkit 
"  iba  house.  month,  the  following  memoVafidnni  of  agreement  was 
which  he  ha4      reduced  into  wfiting,  antf  signed  by  the  Delbndant. 

rloXm  rf*^""'  "  '  ^®''^'''  ®^^  *^  ®^"  ^"^  ^^^^  •'''*^  C»fcACT/^r,  Bart^ 
airreement  to  ^  ^^  ""'g^^^  ^*^f®  ^"^  intei'est,  in  a  ceitahr  leasehold 
purchase  and  l^ou^e  and  premises  situate  and  stafldhig  ill  Seymottr- 
which  was  to  be  place^Biid  numbered  4,  together  with  al)  the  fixtures 
paid  for  out  of  thereunto  belonging,  at  and  for  the  sifrn  6t£7390j  and 
timber  which  he  iq  deliver  possession  of  the  same  on  pr  before  the  29th 
had  ordered  to    ^f  g^^   j^^^^  ^^^  receiving  from    the  said   Sir  John 

mv.  ?\    Chichester  the  said  sum  of  £7350.  on  or  before  the 

This  amounts  to    ,        ,  .        . « 

a  direction  that  ^J  above-mentioned. 

the  purchase 

money  for  the  On  the  SOth  of  the  same  month  of  Auguslj  1808,  the 
house  shall  be  so  Testator,  being  then  resident  in  London^  sent  the  fol- 
pfofided  for;  lowing  notice  to  his  land-agent  in  Devonshire.  «  Sir, 
and  evidence       j  ^j^j^  ^^  ^^^^  ^j^^^^  ^„|  j^^n  ^^  „,y  YaulsUm  estate, 

^  ,  .  _^  to  the  amount  of  i^lO,000,  in  the  manner  Mr.  Hole 
to  shew  what  •*'     »       7 

WW  the  orfer-*"*^!  *"«♦•" 

ffiven  by  the  1 

Testator  with         O"  *®  ^d  of  September^  J  808,  the  Testator  made 
reference  to  the  the  following  codicil  to  his  Will,  so  as  to  pass  real     j 
cutting  of  tim*  estates.    <^  I  give  the  house  in  Seymour-place^  which  I     ' 
her.  have  given  a  memorandum  of  agreement  to  purchase, 
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(and  wbkk  is  to  lie  paid  iir  out  of  tiiaber  wUch  I  fcftTd 
ordered  to  be  oat  d6WD>)  to  the  Her*  Jolm  Sma/breT 
(the  Fleiirtiff). 

The  Testator  died  shortly  after  the  date  of  this 
codieil^iieving  Sir  Arikur  ChkheHery^mt  of  the  De- 
feMlnb  to  the  origStal^  and.  Plaetiff  id  the  citM  biH,^ 
hie  bcir  'ot  law,  Wbe  on  his  death  became  entitled  to 
the  IroidtfM  eMatOi  and  enteted  into  possession  ac* 
oordingly^ 

The  original  Bill  prajed  a  specific  performance 
by  Smkegy  atfd,  against  the  heir  nt  lair,  that  he 
isigbt  be  eottipened  to  cut  do#n  timber  to  the  anotint 
of  £\0jODOf  in  pnrsnanee  of  the  dii^ection  gHen  by. 
the  Testator  t«^  his  land-agent,  in  Order  that  1b6 
Plaintiff  ibigllt  thefeottt  be  enable  to  pny  (he  pur« 
chas^ni^Mley. 

The  D^endant  Baikef^  baTingj  by  his  answer,  lub- 
mitled  to  complete  the  ci^tilrect  upon  being  paid  the 
amoant  of  the  purchase  money  together  with  certain 
other  snms  which  he  stated  to  have  been  agreed  to  be 
taken  by  the  Testator  for  furniture  and  fixtures ;  by 
an  Order  made  in  the  original  cause,  on  the  15th  of 
Januaryy  1810,  it  was  ordered  <^  that  the  Plaintiff 
(Sanford)  should  be  at  liberty  to  pay  to  the  De« 
fendant  Raikcs  the  sum  of  £7350,  (being  the  amount 
of  the  purchase  money  for  the  hoaee  in  Seym&ur^place^ 
contracted  to  be  purchased  of  him  by  the  said  Sir 
John  Ciiehesierj)  icgeihef  with  the  nterest  due 
thereon,  at  tbe  rate  ^^per  cpmi.  per  ana*,  out  of  the 
peraanal  esteto  of  the  Hud  Sir  J.  C.  in  the  hands  at 
the  Plaintiff,  an  his  EaeeoAer^  tocher  also  arith  tiie 
som  at £336  lis.  6d.  (iMingthe  aniotrnt  of  farnituiie^ 
ftc.;>  but  mck  paynants  were  to  bn  wsthout  prcgodJKe 


1816. 


SAVfoaa 
Raikes. 
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I8ier.  to  tlie  daim  of  the  msintiir  tipDii  tbe  ^Hhtr  Defendane 

^•^^"^^^  for  the  amoant  ot  tinbeR  directed  by  the  Mid  Sir  «/•  C 

^  in  his  lifetime  to  be  cut  down  for  the  purlKiie  of  cooh 

RaikeI;  plating  the  contract  for  the  said  purchaae.'* 

'  The  pnrdiaae  was  afterwarda\conipleted.a^reeabi/ 
to  the  temw  of  thiarotdte;  alidy  .the  cnjgiiial  man 
coming  on  upon  further^  diitectioMy.Hia  Honooar,  the 
Masier  of  the  JioJls^  dkected:.lhat.it  aiiOidd  iMaad 
oyer,  with  liberty  to  file  a  cross  bill,  and  to  tF»'n«*^ 
witnesses. 

A  cross  bill  waa  srflerwai^ds  Sled  a^cordii^g^  by 
the  heir  lit  law»  Sir  Arthur,  Cbkhesterf  egainst  &»- 
fardf  representing  that  tbe  p^per  si^iied  ^bjiJRmkes 
was  only  a  proposal  on-  his  part=  to  seUy/an^  not 
an  agreement  adopted  or  acted  upcm  hy  .the,  Testa- 
tor :  but  this  was  met  by  evidence  on  the  parjt^  of  the 
Defendant  of  another  paper,  or  memorandum  in  writ- 
ing,  since  lost,  which  was  said  to  be  signed  bjr  the  Tes- 
tator, and  by  which  he  accepted  tbe  proposal  so  msde. 

Sir  S.  Romilljf  and  CourUnatfy  for  the  Plaintiff  in 
the  original  Bill. 

BeU  and  Parhery  for  the  Defendant,  Sir  Artlmr 
Chichester. 

For  the  Defendant,  the  following  points  wore  made : 

lirsi,  That  Sir  John  Chtchesier  (the  Testator)  was 
not,  at  his  death,  bound  either  at  law.  or  in  equity,  to 
complete  the  alleged  agreement  ibr  the  porchasa  of  the 
house  in  Seymour-plaee^  inasnrach  as  the  testamentaiy 
paper,  proved  as  a  codicil,  referred  to  a  memonmdum 
signed  by  the  Testator,  when  there  waa  no  evidence 


Sanvobd 
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ofaDyBoek  memonrndntaibaYbg  evar  ekittadf  and  t)ia         1818. 
instnmieiit'itBelf  was  insiHBeioit  to  aapfily'lhe  want  of 
sack  evkhnok     BmhmkUr  t.  Hatrapf^ia)  J^aier. 
Cta^fnf^mmyih)  Bromnew:M(mck.(c)  . 

Seeandlffj  That,  supposiog  the  Testator  was  bound 
by-tbe  ooalraet^  U^  heir  al  law  was^  not  aflbeted  by  the 
ioefalental  aiealioa  of  the  tiotber  in  the  ooditftlt  whidi 
oopold  not  be  taken  as  ii^ilded  to  eonr^jr  any.b^neficial 
interesliathat  timliers  and  tltot  the  ineidtiltal  lecital 
of  an  iaiettltoa  coald  aol  operate  to  dtsinherit  an  hefar 
at  law,  vAich  can  only  be  ddne  by  eapitas  ^wAbj 
or  by  plain  and  necessary  imidieaiioo.  Wngld  t. 
JFjfviU^  (d)  Righi  v.  Hammond^  (e)  Upian  y.  Lord 
Ferreriy  (/)  .Doihwoad  v«  PqfiMfCg)  SL  John  ▼•  Bp. 
otWuicheiieryih)  ThamoiY.  Thamas.{i) 

TMrdfyj  That,  snpposiog  the  Testator  to  have  had 
any  intention  with  respect  to  timber^  the  codicil  does 
not  certainly  refer  to  any  particular  timber,  and  cannot 
be  made  certain  by  evidence  aliunde.  As  liiord  JEUon 
says,  in  Smari  t.  Pnt/ean^  (it),  ^  An  instrument  pro- 
perly attested,  in  order  to  incorporate  another  instru* 
ment  not  attested^  must  describe  it  so  as  to  be  a  maoi- 
fettaCion  of  what  the  paper  is  which  is  meant  to  be 
incorporated,  in  such  a  way  that  the  Court  can  bje  under 
no  mistake."    And  see  TFUkmson  v.  Adam  (/>,  BojfdcU 

(a)  7  Yes.  341.  ISlb. 417.  8  Via.  Ab.  71.  pi.  30.  3«1. 

(6)  11  lb.  550.  350. 

(e)  10  lb.  597.  (A)  Cowp.  09. 

(if)  9  Ventr.  56.  <i)  7  T.  R.  676. 

(tf)  1  Comyns  239.  {k)  6  Yes.  565. 

(/)  5  Yei.  801.  (0  1  Yes.   and  B.  4^ 

(^)  18  lb.  37.    See  tee.  8  (7  East  56&>    ^ 
Leoo.7a   2Yeim451. 


flfiO 


nu. 


V. 


▼.  Dm»MM(L(a)  Thst^  tinkk  die  Omri  otmid  (M 
with  e^Htinlj  what  ww  «^l&e  «»ber''  (owUch  tk 
feMit6r  teferred)  k  wauld^lM  im^ossiUe  to  eieol  tk 
intention,  mkon  n  2fjimtf^<i)  A^  ¥^  r«nMi,(c) 
Doe  V.  Parkin,  (d) 


SonM  strets  wb»  also  laid  tiii  thecUoovMum  tint 
>tb^  words  or  tiM  eodi«il^  wbiAbtobttpaidioriNit 
of  Jkimber  wbkb  I  barve  ovdtred  to  beevt  ^wn^*  nve 
•iBprasted  in  »  pareattMsta^as  lAirdiiif  an  ii^Mreace 
that  thtf  :Mitat<ir  did  mil  mmm  Iboae  worda  to  be  cod- 
aimed  aaiioperadivev  bet  nlefffljr  aa»citio|f  ap  iat» 
tioji  which  heaaivcaanrie^iBto^eeL 


Jul^  29.  The  Master  of  the  Rolls. 

Three  qe^tiona  bave  been  made  in  thia 


Fh-Hj  Whether  Sir  John  Ckicheiier  aigned  the 
agreement.  '^*' 

Secondlyj  Whether  the  will  conlaioa  a  direetioo 
that  the  house  shftfl  be  paid  for  out  ef  the  timber 
ordered  to  be  cut  down. 

Thirds  Whether  evidence  can  be  received  of  the 
order  for  catting  down  the  Umber  referred  to  in  the 
wUI. 


The  first,  if  any  serious  doubt  could  boeetertaiiied 
upon  it,  would  be  the  proper  subject  of  an  issue.    Bat 


(a)  11  East  149. 

(6)  3  Yes.  191. 


(c)  a  East  ai. 

(d)  5  Taaat  311. 
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I  appwiiMMl  1k»l  ■»  jmy  wMdd^  npoa  mdkitniiaaa  isioi 

as  fk*rt  fc  kcftni  Ho  €bwrt»  Ham  a  aoBoat'*  hnSM  ,  ^"^v^i^ 

«M»  iaindikg  tha*  tba  i«n«iMiit  «as  n^wd  by  Sir  Sa»»<^k0 

Jokm-CkkhtOtr.    rntlii^  ivfadff  in  Hm  place  U  a  Raikes; 
jwy»  I  Ini^*  aot  dw  i%btMfe  dtpabi  of  tke  feet. 

Ai  te  thi  Bfond  qacBtiM,  tiia  deonoa  ^  it  camal     *ne  meaning 
de|w«id«ii*««nuMnalkal  AiB  of  the  wiiter  of  the  ^f"*"^**"* 
Wittintbepo.ilio.  ertb.>cha»d.r.ex|».«»>  oCa  ZVt^tii- 
pamnliwriiu    lib  Mm  ilie  waid%  aad  from  Him  cont  ^ords  and  the 
tuly  not  firtMD  ibe  fsttctnttlioii^  thai  tlM  mM  liml  W  conteit,  not    '"^^ 
(Mttttetfidu    The  qmfltMt  thw  is,  Wbetter  Ae  wm4f  from  the 
<<alid  wUdi  ia  loihepaid:  far  out  of  thdbar  wloebl  panctnaUon. 
haw  offdcieA  ta  be  eaidown*'  import  that  it  was  Ilia 
thea  dedaredk  will  and  oileiitiaa  of  tfio  Taatatbr  tbal 
the  btfoae  aboold  ba  lo  ffiid  for,  or  merely  tbKt  he  ex* 
pectedor  snppeeml  that  it  wonid  be  eo  paidlbr)  iade- 
peodeiitljiiofainjriatefitieii  be  might  tiben  express  qn 
Che  sidrject    Wheo  hi  leho  has  t  risfht  to  onAer  that      Testator, 
any  parttealar  thing  AaU  be  done,  saya,  m  a  lesta^  having  a  right 
mentary  disposiliea,  that  it  ia  to  be  done,  i  know  aet  |^  ^^ll^^^'^^ 
upon  what  primupile  itia  that  le  ie  to  be  andeHsood  as         i     *  V  ' 
apeaUttf  not  impevatively,   but  narrattvely>-^not  as  ^m  ^y^^^  ^  |, 
giainf  adisedion,  bat  aaatoling  a  poeilion.    laeach  to  be  done, 
of  the  cases  that  were  cited^  the  soppositioti*  of  ante-  mast  be  uoder** 
cedent  rigbl  waa  expressly  stated ;  and  itwas  tbek*efore  "^ood  to  speak 
plain  that  the  Testator  did  not  mean  to  g*ive  by  his  *niperati?e]y, 
Witt  what  be  knew,  or  beMered,  to  belong  already-  le  f"**  "*'*  "J^'^^^ 
the  person;  spokaa  ef,  by  some  ether  title.    Where  ^J J*'     ^ 
tho  soppesilion  was  ertoaaious,  it  was.  evident  enough 
that  the  Testater  wmdd  han^o  so  devised  if  be  had 
bnowu  the  trim  state  of  the  case;:  but  aa  erroaeooa 
leesoft  far  not  darifiiog  could  not  be  held  to  amount 
to  ardevise.   In  Duski0ood  t..  Peyton^  (a)  which  is  eer- 

(a)  18  Ves.  «r. 
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1816^         UMfB  itroog  ca9i  tiiero  W8%  bowwtr,  an 
^^^"^^^^       Kfemioe  lo«  Mippoied'direotiolD  in  tbe  mcfe's  Will, 
AiiFQED       ^hi^  dir^ioQ  y,^.  Tetlator  wished  to  b^  eoaplied 
RAJK.E&       with*    TbeTeiy  Buppomtion^.illui  it  wii»-liii  node's 
Enroneoas      directioa  iliat  was  to  opemte,  skewed  that  be.dad  not 
leasoa  for  not    conceive  it  to  be  either  necessary  or  competent  for  him 
^h^r^^""^  to  give  flihy  directioa  of  Ue  owp  upon  the  eabieet 
Miount  to  a       ^"^  ^^^^  ^^^  ^"^  ^^^  ^'^  toahaw  thai  tka  IWta- 
doTise.  ^'  conceived  the  prodaca  )ot\  tfii»  timber  woold  be  ap- 

.  plicaUe  to  the  payment  ibr  the  hddse^  otharwiae  tbae 
by  such  direction  as  he  might  tbea  give  for  the  par* 
pose  i    He  says,  the  house  is  to  bepaid  Ibr  out  of  tbe 
timber.    That  is  an  expression. of  the  Testhtor^a  Will 
that  it  shall  be  so  paid  for.    There  is  no  aUusion  to 
any  other  mode,  actual  or  supposed^  by  which  the  de* 
visee  could  have  the  bouse  paid  far  in  that  manner. 
Till  Sir  John  Chiche$ier  came:tei  jd^vise  the  honae,  tbe 
appropriation  of  any  particular  pari  of  his  property  to 
the  payment  of  the  prioa  would  have  been  ot^getory. 
Ha  was  alike  master  of  all  lua  funds,  and  m^t  apply 
them  all  as  he  thought  fit.    Any  inlention  .he.  might 
at  one  moment  have  had  as  to  the  in^ana  of  providing 
Ibr  the  price  of  tbe  holise,  might  have  been  abandoned 
the  next.    But,  when  he  was  to  devise,  a  house  not 
yet  paid  fi>r,  ha  might  have  been  imposing  a  burthen, 
instead  of  conferring  a  boieflt,  if  he  had  not  given  aa 
express  direction  for  tbe  payment  of  the  price.    8udi 
direction  he  therefore  gives,  by  declaring  that  it  is  to 
This,  not  a     be  paid  for  out  of  the  timber.    He  could  not  possibly 
caBeofrefeireDce  suppose  that  the  devisee  had  any  antetodent  right  to 
to  a  supposed,    have  it  so  paid  for ;  and,  therelbro,  it  is  impoasible  to    , 
non-existent,      |-|^^  ^^j^  ^  ^  ^^^^^  ^1^^^  ^  reference  to  a  right 
right,  which  has  3„^,^  ^]^d     (o  ^^31  i„  ^„^^y^  has  been  held 
beenbeklnotto      y^  ^  j     .         f«.  i_     ^  j    • 

operate  as  a  do-  ^^^  ^  operate  aa  a  devise.  The  cases  about  devise 
vise*  nor  of  d&.  by  implication  seem  to  have,  if  possible,  still  less 
Tise  by  Implica*  bearing  on  the  preseptt  Here  the  Testator^a  inten* 
tion. 
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tioD  10  not  collected  hj  haknate.    It  is  dktiiieay         l8io. 
expressed.     The  argmnent  edinits   tliat,   wbea  he       v^V^ 
made  the  oodieil,  he  did  intend  that  the  house  should       Sanpord 
be  paid  for  out  of  the4imber*nioney;   but  it  insists        R^^^tg, 
that  he  did  not  mean,   by  the  eodictl)   to  declare 
Boch  intention*    Thai  really  comes  to  a  proiestaiio 
contra  fatUan.    The  declaration  is  contained  in  the 
codiciL    There  is  no  reference  to  any  thing  out  of  the 
codicil ;  and  yet  it  is  to  he  Said  that  it  is  not  by  the 
eodicil  that  the  intention  is  declared. 

As  to  the  third  question ;  the  timber,  out  of  which      Where  the 
the  house  is  to  be  paid  for,  is  the  timber  which  the  •J,^^J^^^^[^^^ 
Testator  says  he  had  ordered  to  be  cut  down»    I  had  ^   reference  to 
always  understood  that,  where  the  sulject^  of  a  demise  ^^^^  extrinsic 
was  described  by  reference  to  some  extrinsic  iact,  it  f^ct,  eztriosic 
was  not  merely  competent,  bnt  necessary,  to  admit  ek-  evideuce  must 
trinsic  evidence  to  ascertain  the  fact,  and,  through  be  sdmitted  to 
that  medium,  to  ascertain  the  subject  of  the  devise,  ascertain  the 
I  do  not  see  what  this  has  to  do  with  cases  where  ^^rtLiri'V^ 
there  is  a  reference  to 'some  paper  that  is  to  make  a  ject  of  the  de- " 
part  of  the  WilL    There  it  may  be  contended  that  ^|^^    Different 
the  Will  itself  must  specify  the  paper  that  is  to  be  from  the  cases 
incorporated  into  it    Here  the  question  is,  not  upon  of  reference  to 
the  devise,  but  upon  the  subject  of  it.    Nothing  is  a  paper  which 
offered  in  explanation  of  the  Will,  or  in  addition  to  ^  to  form  part 
it.    The  evidence  is  onlj  to  ascertain  what  is  included  ^^^^  ^'^|> 
in  the  description  which  the  Testator  has  given  of  the 
thing  devised.    When  there  is  a  devise  of  the  estate  ^j.  ^^  naner* 
purchased  of  ^.,  or  of  the  farm  in  the  occupation  of  ^^  \^  incorpo- 
B.,  nobody  can  tell  what  is  given,  till  it  is  shewn  by  rated  with  it* 
extrin«c  evidence  what  estate  it  was  that  was  pur- 
chased of  ^.,  or  what  fiirm  was  in  the  occujiation  of 
JB.    In  this  case,  the  direction  with  regard  to  the  pay- 
ment for  the  house  amounted  in  effect  to  a  devise  of 
BO  much  of  the  produce  of  the  timber  ordered  to  be 
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Sk4KIOED 
lUlKSS. 


cut  down,  a«  should  be  tifibittiit  to  pay  ibr  Ae  kooe. 
What  18  there  in  tin  Act  bene  referred  to,**>4«.  la 
antecedent  order  for  cuttn^dDira  tMibery*-4hat  makes 
it  less  a  subject  of  esttMO  eridence,  than  sach  aa 
one  as  I  hare  nflnded  to  i  The  moment  it  is  abevn 
that  it  was  a  giren  nnniber  of  trees  growing  in  sodi  a 
place,  or  ten  thonsand  pounds'  worth  in  Taloe  of  the 
timber  on  snch  an  eslale,  that  the  Testator  had 
ordered  to  be  cut  down,  the  salgect  of  the  derise  is 
rendered  as  certain  as  if  die  iMmber,  value,  or  sitiia- 
tion  of  the  trees  had  been  specified  in  the  WilL 


The  Plaintiff  is,  therefore,  entitled  to  hare  so  maeh 
tiipber  cot  down  as  will  be  snfieient  to  pay  fcr  the 
lease  of  the  honse. 

Decree  for  the  Plaintiff,  with  costs,  and  interest  at 

£i  per  cent. 


ROLU, 

Jlfa^31,1811. 

Kiao's  Bench, 

Jme  9—13, 

1812. 

Rolls. 
Siitingi  after 
JVMtif  Tmn, 
1815. 
Testator  de- 
mised freehold 
fee*simple 
estates  iojiof* 


MOGG«.MOGG. 

^EORGE  Hodge$  (a)  was,  at  the  date  of  his 
^-7  Wii],  and  at  bis  death,  seized  in  fee-simple  of  a 
manor  and  other  hereditameate  in  the  parish  of  Lii' 
tietan^  (distingoished  by  the  name  of  the  LUUeUm 
freehold  esttOesy)  and  of  freehold  lands  and  heredita- 
ments  in  several  other  parishes,  (called  the  Mark 
Estate^)  He  was  also  seined  of  copyholds  in  the 
parish  of  Timshmy^  and  in  several  other  parishes  is 
isome  of  wbich  lie  had  an  estate  in  fee,  in  others  for 
lives  0Dly<    He  bad  also  ^stalei  for  life  or  lives  in  C0^ 


(a)  See  the  Psligiee  ai  the  end  of  this  cassi 
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tain  leasbliold  premises  hi  Timibury  aadoifaer  parisheSi  session  to  all 

in  some  of  Wbich  the  lesBes  were  ranewable  by  ciwtom.  and  etery  the 

Lastly,  he  was  {KMnessad  at  the  tiaie  of  bis  death,  ^f  child  aad  child- 

kasebotds  for  ywrs  ui  Timtbury  and  other  parities.  ^"^  ''}}'^  ^  ^ 
»T    .  ^t     ^     ,    ,,,      ,     .  1     .  daughter,  5.  Jw. 

Under  sMie  efthe  fl^ohold  lands,  there  werecoal*^Maes^  ^^^  j.|>^ .  ^^  ^^^ 

ter  the  decease 
of  such  child  and  children,  to  the  lawful  ksueof  sach  child  aad  childrea 
to  hold  to  each  issue,  hb,  her,  aad  their  heirs,  as  tenants  hi  commoa  ; 
and  ia  d^aalt  of  aach  Issae,  oyer  tii  other  persoas ;  S.  M^  had  oiae 
childrea,  foar  horn  ia  the  Testater'i  life,  aad  fite  after  hit  decease: 
JbUOMit  all  the  nlpe  took  ander  this  devise  sm  tsoaots  iD^eenmoa  ia 
tail  with  cress  remaiaderti. 

Testator  devised  other  freehold  fee-«imple  estates  to  Trustees  during 
the  life  of  his  son,  J.  H*  d^mo  certain  trusts,  remsiaderto  hu  son^s  child- 
ren and  their  issue,  in  the  sane  words  as  in  thsahoTs  deyise  to  his  daugh- 
ter's diildren^  and  hi  default  of  such  issue,  to  all  aad  every  the  child  and 
chiMreu  of  his  daughter^  iS*  M.^  &c.  (in  the  same  words  as  before) :  held 
that  only  six  ef  the  nine  diildren  of  5.  M.  toolL  under  this  devise ;  namely, 
five  who  were  born,  and  one  who  was  en  venire  at  the  death  of  /•  Hm 

Testator  devised  other  freehold  fee-simple  estates  to  his  widow  for 
life,  and  afler  her  decease,  to  the  same  uses  as  in  the  devise  last  stated: 
held  that  all  the  nine  children  of  S.  M.  took  under  this  devise,  all 
being  horn  In  the  widow's  life. 

Testator  devised  other  freehold  fee^stmple  estates  to  Trustees  during 
the  life  aad  lives  of  the  child  and  children,  ^c.  of  5.  M.  in  trust,  to  apply 
the  rents  for  their  maintenance;  and  after  the  decease  of  such  child  and 
chitdrsn,  he  devised  this  estate  to  the  lawful  issue  of  such  child  and 
ehildrcfn, &c,  hi  flie  same  words  as  before:  ft^fd that  all  the  nine  child- 
ren took  uuderthis  devise  equitable  interests  for  their  lives,  and  the  life 
of  the  survivor  of  them,  and  that  on  the  decease  of  the  survivor,  the 
estate  would  go  ever  to  the  Issue  of  the  foar  shildren  horn  ia  Testator's 
life,  by  purchase  as  tenants  ia  eommea  la  ise. 

Testator  also  bequeathed  leaseholds  for  lives  and  years,  in  the  same 
taiaaaer  as  last  stated,  the  legal  estate  bekig  hi  the  Trustees :  held  that 
"  all  the  aiae  childrea  took  hi  equal  sharca)  that  they  took  absolute  in- 
terests ia  the  leaseholds  for  yeaiUy  aad  estates  ia  the  nature  of  estates 
tail  in  the  Isaseholds  for  lives  ;  aod  ihaC  the  liadtations  In  the  latter 
property  were  barred  by  deeds  eaeaated  by  seme  irf  the  children. 
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1815.  and  veins  of  coal,  both  opencfd  and  unopened,  at  the 
time  of  his  death ;  and  the  Testator  was  also  entitled, 
at  the  date  of  his  Will  and  his  death,  to  shares  in  se- 

MoGo.  veral  other  coal-mines  situate  under  lands  of  whieh  he 
was  not  owner ;  some  of  them  held  in  fee,  and  others 
for  years. 

Ge^gl^llldgei.      By  his  WiU,  dated  the  19th  of  August,  1759,  the 
Deriaeofthe     Testator   devised    the   lAUkUm  freehold   estates  to 
Littleton  free*   Baker  and  Hooper  (Trustees),  to  and  upon  the  uses 
haUeHata.       and  trusts  after  mentioned,  ^that  is  to  say,  all  coal- 
mines, veins  of  coal,  and  coal  works  in,  upon,  and 
under  the  same  excepted,*'  to  the  intent  that  his  wife, 
Martha  Hodges  (a),  might  hold  the  dwelling-hoose 
and  certain  other  tenements  thereon  for  her  life ;  and, 
as  to  the  residue,  to  the  use  of  the  said  Trustees  and 
their  heirs,  during  the  life  of  his  son,  John  Hodges  (i), 
in  trust  to  let  the  estates,  and  apply  the  rents  in  manner 
following : — that  is  to  say,  d^ISO  per  ann.  to  be  paid 
thereout  to  the  said  John  Hodges,  during  his  life,  and 
the  overplus,  (charged  with  an  annuity  of  £100  to  his 
wife,  and  with  the  sum  of  £1500  afterwards  directed 
to  be  raised)  to  be  inveated,  and  the  produce  paid  to 
and  among  the  children  of  his  daughter,  Sarah  Mogg^ 
begotten  and  to  be  begotten,  until  a  child  or  children 
should  be  born  to  his  son,  John  Hodges  (c) ;  then  to 
such  child  or  children  during  his  said  son's  life ;  and 
after  his  death,  the  principal  and  accrued  interest  to  go 
among  his  children ;  but,  in  case  he  should  have  no 
children,  then  to  pay  and  divide  the  said  principal  and 
accrued  interest  '^  onto  and  equally  among  the  child 

(a)  Martha  Hodges,  the  larrlfed  him,  and  died  la 

widow,  sarfited  the  Testa*  1705,  wlthoat  Issae. 
tor,  and  died  in  1775.  (c)   Which   oreat  seier 

(5)  JoAfi  Hodges,  the  Tes-  happened* 
tator^s  son  and  heir  atUw>  . 
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mad  cUUren  begotten^  and  to  be  begotten,  on  the  body        ^^^^ 
of  bie  mid  daughter^  who  ehould  be  living  at  his  said        Moao. 
aMi'e  deeease;  if  no  t«eh  child  then  living,  to  go  to 
his  daughter,  Amm  JBarHmgf  or  her  children ;  and  if 
she  should  be  then  dead  without  issne,  to  other  per- 
sons therein  named.    The  Will  then  proceeded  as  fol- 
lows:—^ And  from  and  after  the  deeease  of  my  said 
^^  eon  I  give  and  devise  soch  resiim  of  my  said  mes- 
^^  suagss,  &c.  in  High  JUukion^  (snlgect  and  chargeable 
*^  also  in  the  first  place  by  the  issues  and  profits  thereof 
^^  with  or  towards  the  payment  of  the  yearly  sum  of 
^  J^IOO,  and  the  sttm  of  £1500  hereinbefore  and  here-    ' 
^^  isafier  meBlioned,)  unto  and  equally  among  the  child 
<^  and  children  lawfully  to  be  bc^tten  by  roy.said'son 
<<  during  his,  her,  and  their  life  and  lives.    And  from 
<«  and  after  the  decease  of  such  chOd  and  children,  I  give 
^^  and  devise  the  same  unto  the  lawful  issue  of  such 
'^  child  and  children,  to  hold  nnto  such  issue,  his, 
^'  her,  and  their  heirs  as  tsnants  in  common  without 
'^  survivorship ;  and  in  de&nlt  of  such  issue,  I  give  and 
^^  devise  such  reddue  of  my  said  messoages,  &c.  unto 
^*  and  equally  among  the  child  and  children  begotten 
^<  and  to  be  begotten  on  the  body  of  my  daughter,  Sarah 
*^  Magg,  daring  bis,  her,  and  their  life  and  lives ;  and 
^  from  and  after  the  decease  of  such  child  and  children, 
^  I  give  and  devise  the  same  unto  the  lawful  issue  of 
*'  audi  child  and  children  ef  my  said  daagbter,  SoraA 
^  ^^ggf  ^o  hold  unto  such  issue,*  his,  her,  and  their 
^  heirs  as  tenants  in  common  without  survivorship ;  and 
**  i»delaul4Qfaoch4s8iie,"  to  bis  6muf^ier^jinn  Jffard* 
ittg^  for  lifer  and,  after  her  decease,  to  her  children 
aad  their  issae,  (pstng  the  same  words  as  with  reference 
to  Mrs.  Jdogg's  children,)  and  in  default  of  such  issue, 
to  certain  other  peiaona  in  fee.  <<  And  as  touching  and 
^  concerning  the  several  messuages,  Ac.  above  given 
^  to  my  said  wife,  I  hei^by  will  and  direct  that  the  same 
Vol.  I.  2  X 
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MoGo         ^<  gliall,  from  and  after  the  death  of  my  said  mfe,  sbod 
MoGG.        ^^  ^"^  '^  limited  to  and  for  the  same  oce  and  imea  tbat 
<^  are  above  declared  concemiog  the  residm  of  nj  said 
<^  messuages,  &;c/' 

Devise  of  the  The  Testator  then  de?ised  the  Mark  EstmUj  (a) 
Mark  estate.  (coal-mines,  &c.  excepted),  chafged  as  before  with  the 
£100  annaitj,  and  ^^81500^  to  the  same  Tmsteeis  in 
trust  that  they  shoakL  ^'  equally  pay  and  apply  the 
<<  issues  and  profits  thereof  towards  the  svppcMt  and 
*^  maintenanoe  of  the  child  and  ehildren,  begotten  and 
<<  to  be  begotten,  of  his  said  daughter,  SmnoA  JUoggy 
<^  during  his,  her,  and  their  life  and  lives;*'  bbA  after 
the  decease  of  such  children,  ^be  gave  and  devised  the 
**  said  estate  to  the  lawful  issue  o{  such  child  and 
^  children  of  his  said  daughter,  Sarah  Mogg^  to  held 
^^  unto  such  issue,  his,  her,  and  their  heirs  as  tenants  ia 
<^  common  without  survivorship;*'  and  in  default  of soch 
is^e,  to  the  children  of  his  son  and  their  issue  suoces* 
sively  in  like  manner;  and,  in  de&ult  of  such  last 
mentioned  issoe,  to  bis  daughter,  Aim  HarHmg^  her 
children,  and  their  issue  successively  in  like  i 


Devise  of  the  ^^^  Testator  then  gave  to  the  same  Trustees  (J) 
leaseholds  and  all  his  copyhold  and  leasehold  estates,  (except  the 
copyholds.  leasehold  aad  copyhold  estate  at  Timiburjf^  which  be 

thereby  directed  to  be  eiyoyed  with^lbe  Uuleion  estate 
during  the  whole  of  his  interest  therein,)  chafgeafale 
as  aforesaid,  upon  the  same  trusts  for  the  dbiildrso  of 
Sarah  Moggy  with  a  devise  to  tbek  issue,  ia  the  i 


(a)  See  Jfffre,  as  to  the  opoa  btredaced  into  the  oit 

fictitious  difision  of  the  sab*  stated  for  the  pinion  of  tJw 

ject  of  tills  devise  into  the  Court  of  K.  B. 

Uj^r   aod    Lower    Mark  (6)  See  ti|/»^  as  to  the  tl« 

Cjitates,  an4  the  cUiue  there-  tesatioa  made  in  this  deviif^ 
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inrofds  as  those  of  the  Mark  estate;  and,  in  deiaoU  of         Mogg 
Bttcb  issue,  to  his  son  and  his  daughter,  Ann  Harding^        _^* 
as  tenant  in  common,  without  survivorship. 

The  Testator  then  gave  and  devised  to  the  same  Devise  of 
Trtt8lees(<i)  all  coal-mines  and  veins  of  coal  in  or  un-  coaUmines. 
der  his  fineehold  estates,  upon  trust  to  lease  for  any  term 
or  terms  of  years,  reserving  the  best  free  sharesy  and 
so  as  such  lessees  be  not  made  dispunishable  for  waste ; 
and  he  directed  that  such  free  shares^  (chargeable  as 
aforesaid,)  should  be  applied  to  the  uses  already  de- 
clared as  to  his  leasehold  and  copyhold  estates,  and 
gave  and  bequeathed  all  his  <<  share  and  shares,  interest 
and  interests,  of  and  in  all  coal*mines,  veins  of  coal, 
and  coal'Works  then  at  work  in  the  said  county  of 
Somerscty'"  to  the  same  Trustees  in  fee  upon  the  same 
trusts  as  above  declared  concerning  his  copyhold  and 
leasehold  estates,  also  chargeable  (as  to  the  produce 
thereoO  as  aforesaid. 

The  Testator  then  bequeathed  the  annuity  of  f  100 
to  his  wife  for  her  life,  in  compliance  with  a  covenant 
in  his  marriage  settlement;  and  he  gave  the  d^lSOO 
(so  as  aforesaid  charged  on  the  premises,)  to  his  son-in- 
law,  John  Harding,  upon  a  certain  condition;  and,  in 
case  of  non-compliance  therewith,  the  Trustees  were . 
to  raise  the  said  sum  out  of  the  premises. 

Lastly,  after  giving  certain  pecuniary  legacies,  the      Residoarv 
Testator  bequeathed  tlie  residue  of.  his  personal  estate  bequest, 
to  the  same  Trustees,  upon  trust  to  dispose  of  the 
same,  and  to  apply  the  produce  (after  payment  of  his 

in  the  case  stated  for  the         (a)  See  the  alteration  In 
Court  of  K.  a  this  devise  infra. 

2X8 
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debt?)  funernl  ex;pen§e9,  and  legacies»)  towards 
jng  the  £1500;  and,  a«  to  the  overplusy  (if  any,)  fo  th« 
child  and  children  of  his  said  daughter,  Sarah  Mogg, 
their  executors  and  adminislTators,  share  and  share 
alike.  And  bo  appointed  the  same  Trustees  executors 
of  bis  Will. 

The  Testator  died  in  1762,  leaving  John  Hodga, 
his  son  and  heir  at  law,  who  died  in  1765,  without  ever 
having  had  a  child.  The  Testator's  widow  survived 
him,  and  died  in  1775.  Sarah  Moggy  (one  of  his 
daughters,)  had  nine  children,  of  whom  Martha,  I,  and 
Michardjiy  were  born  before  the  date  of  his  Will; 
Georgfj  3,  and  Thomas,  4,  were  born  after  the  date  of 
his  Will,  but  before  his  death;  Jacob,  5,  was  boni 
after  the  Testator's  death,  but  before  the  death  of 
John  Hodges;  Cliarles,  6,  was  in  venire  sa  mere  at 
the  death  otjohn  Hodges;  and  Robert,  Henry,  and 
Dorolft?/,  7,  8,  and  9,  were  born  after  the  death  of 
John  Hodges ;  but  all  the  children  were  born  in  the 
lifetime  of  the  widow. 


.  AH  the  children  lived  to  attain  twenty-one.  Martha 
married  J3ar/er,and  died  in  1805  without  issue.  Richard 
died  in  1792,  intestate,  leaving  two  daughters,  MarVia 
and  Sarah,  his  heirs  at  law,  who  were  also  the  heirs  at 
law  of  the  Testator.  Thomas  died  in  1803,  without  is- 
sue. The  other  six  children  were  still  living;  and  three 
of  them,  (viz.  Charles^  Henrj/^  and  Dorothy^  wife  of 
Kingsmill,)  had  issue* 

The  four  children  bcm  in  the  Testator's  lifetime 
had  done  no  act  to  alter  their  estates  under  the  Will; 
but  the  five  born  after  his  death  had  suffered  iv- 
coverieS|  each  on  attaining  twenty-one,  of  one-niotb  of 
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the  freehold  estates:  the  uses  whereof  were  limited  to        Mooo 
themselves  in  fee.  ^,  ^ 

MOGO. 

The  Trustees  and  Executors  administered  the  per* 
sonal  estate,  and  granted  leases  of  some  of  (he  coaU 
mines  $  but  had  not  otherwise  acted. 

In  Eaater  term  ISIO,  Jacobs  C/iarks,  and  Robert^ 
(three  of  the  after  born  children,)  filed  a  Bill  ngainnt 
the  other  children,  and  their  issue,  and  ihe  reprcsciita- 
ti%'es  of  such  of  then  as  were  deceased,  and  others 
elaioaing  an  interest,  by  settlement  and  otherwise,  in 
their  respective  shares,  praying  that  the  rights  of  the 
parties  under  the  Will  might  be  declared,  a  partition 
of  the  devised  estates,  and  an  assignment  of  the  lease* 
holds. 

The  Cause  coming  on  to  be  heard  at  the  Rolls^,  His  May^  31, 1811. 
Honor  directed  a  case  to  be  stated  for  the  opinion  of 
the  Court  of  King's  Bench.  Some  of  (he  tiauaes  in 
(he  Will  of  the  Testa(or  being  so  expressed  as  (o  aflford 
ground  for  argument,  that  the  whole  legalestate  passed 
to  the  Trustees  (which  construction  would  have  pre- 
vented the  Court  of  law  from  giving  any  opinion  as 
to  the  effect  of  the  devises  to  the  children  of  Sarah  , 
Moggj)  certain  alterations  were  made  in  the  case  in 
the  staten^ent  of  the  Will;  and,  in  particular,  with  re- 
spect to  the  Mark  Estate^  it  being  necessary,  (in  order 
to  ascertain  the  situation  of  the  equitable  interests,)  to 
find,  not  only  what  estate  the  Trustees  took  therein, 
but  also  which  of  the  children  would  have  been  enti- 
tlec^  if  the  devises  to  them  had  been  of  the  legal  estate 
in  possession,  that  devise  was  stated  twice;  a  fictitious 
gift  (omitting  the  gift  to  the  Trustees)  being  intro- 
duced as  applicable  to  an  estate  called  in  the  case  the 
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Upper  Mark  Estate^  nod  the  real  devise  retained  r3 
applicable  to  an  estate  called  the  Lower  Mark  Egiaie. 

Accordingly,  by  the  fictitious  clause  in  qaestion, 
this  Upper  Mark  Estate  was  stated  to  be  devised^ 
(chargeable  with  the  £100  per  ann.  and  ^15000  to 
the  children,  begotten  and  to  be  begotten,  of  Sarah 
Moggf  during  their  lives;  then  to  their  issue,  as  tenants 
in  common;  and,  in  default  of  such  issue,  to  the  child- 
ren of  his  son,  John  Hodges^  and  their  issue,  and  to 
Ann  Harding  and  her  ivsue,  successively,  following 
the  words  of  the  Will  with  respect  to  the  last 
tioned  limitations. 


,  Another  alteration  made  in  the  statement  of  the 
case  was  as  follows ; — ^The  devise  of  the  leasehold  and 
copyhold  estates,  instead  of  being  to  the  Trustees 
upon  the  trusts  of  the  Mark  Estate^  was  represented  as 
a  devise,  ^^  so  that  the  issues  and  profits  might  belong 
^^  to"  the  children  of  SuraA  Mogg^  and  so  on  as  before: 
and  in  stating  the  devise  of  the  coal-mines,  the  gift  to 
the  Trustees  was  omitted. 

The  questions  referred  to  the  Court  of  King's 
Bench  upon  the  case  so  stated,  were  as  follows:— 


I.  Whether  Martha  and  Richard  (the  two  children 
of  Sarah  Moggy  born  at  the  date  of  the  Will,)  took 
under  the  devises  to  them  any  and  what  estates  in 
any  and  what  shares  of  the  several  properties  above 
enumerated? 

II.  Whether  George  and  Thomas,  (the  two  child- 
ren of  Sarah  Mogg,  born  in  the  lifetime  of  the  Tes- 
t^tor,  but  after  the  date  of  his  Will^)  took  under  Ibe 
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to  tbera  any  and  what  ettaCes  in  any  and  wbal         Mooo 
sliares  of  IIm  several  preperties  eaumerated  ?  1^^* 

HI.  Whether  the  fi?e  ehildren  of  Sarali  Mogg^ 
bom  after  the  death  of  the  Testator,  took  uader  the 
devisee  4o  them  any  and  what  estates  in  any  and  what 
Shares  of  the  several  properties  i 

lY.  Whether  the  grandchildren  of  Sarah  Mogg^ 
(being  the  issue  of  such  of  her  children  as  were  living 
at  the  date  of  the  Will,  or  of  such  of  her  children  as 
vrere  bom  after  the  date  of  the  Will,  and  prior  to  the 
Testator's  decease,  or  of  such  of  her  children  as  were 
bom  subsequently  to  Uio  Testator's  decease,)  take  auy 
and  what  estates  in  the  several  properties? 

y.  Whether  the  shares  of  Jfurlio,  (who  was  born 
at  the  date  of  the  Will,)  and  of  Thomas^  (who  was 
horn  in  the  lifetime  of  the  Testator,  but  after  the  diite 
of  his  Will,  both  which  children  were  dead  without 
issue,)  did,  on  their  deaths  without  issue,  vest  in  any 
and  which  of  the  grandchildren  ? 

•  The  case  was  argued  at  Westminster,   in  Trinity     j^^^  9—12. 
Term  1813,  bjr  Preskm  for  the  Plaintifis  in  equity,  1312. 

and  Gifford  for  the  Defendants. 

.  Far  ike  Plaintiffs. 

[After  stating  the  case,  and  pointing  out  the  distiuc- 
tions  in  the  different  devises.] 

I  must  first  take  the  devise  of  thpt  part  of  (be  LitiU^ 
ion  estate  which  the  Testator  calls  the  residue.  That 
devise  is  *'  during  the  life  of  the  sou  to  Trustees  fpr 
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MOO0 

MoGO« 


eertain  purposes ;  then  to  tbo  c^Uibb  af  tlMi  1 
fully  to  be  begotten,  ibr  iife;  iMMinder  to  tbe 
of  such  children  and  their  heirs  as  tenants  in 
witboat  snnriTorship;  and,  in  deRinU  of  snrii 
then  to  the  ebiUren,  begottan  and  to  be  fergotlsii,  of 
his  daoghter,  Sarmb  Mogg^  doriof  their  liven;  and, 
after  the  decease  of  such  ohildren,  to  the  issiao  at  each 
children,  and  their  heirs,  as  tenants  in  common,  witb- 
lOOt  survivorship ;  and  in  defiuilt  of  aaeb  issue,.  Cbea 


0wer.^^    The  son  never  had  a  child.    A  gift  to  aa  «i»« 
bom  child  for  life  is  good  if  it  stops  there  ;(•)  bnt,  if 
a  remainder  is  added  to  his  chiMren  or  issue  aa  pur^ 
chasers,  it  is  not  good,<&)  unless  thei«  be  a  limitation 
of  the  time  within  which  it  is  to  take  effect  (c)  There- 
fore the  issue  of  the  sob*s  children  could  not  take 
as  purchasers.      But,   as   the  words  of  this  devise 
are    the  same  as  those  in  the  limibitions  to  Mrs. 
Mogg^s  children,  I  proceed  to  that  part  of  tbe  Will. 
In  construing  a  Will,  tlie  particular  intent  is  to  be  sa* 
crificed  to  the  general  intent,  (d)  if  necessary^    Now 
Mrs.  Mogg^s  grandchildren  (as  the  grandchildren  of 
the  son)  being  unborn  issue,  could  not  take  as  pnr* 
chasers;  but  they  may  take  by  transmission  tbroogh 
their  parents.    This  leads  to  the  ^question  whether  the 
issue  of  the  children,  (upon  the  construction  of  the 


(a)  Evans  ▼.  AHky^  3 
Black.  iftS,  per  WOm^  J. 
Rouiledge  r.  DorreU^  2  Yes. 
Jan.  357,  per  Lord  Alvantey* 

(h)  //i^T.Earl  of  Covetar^j 
3  Term  Rep.  86.  D.  of  Afar/- 
borough' »  case,  6  Bro.  P.  C. 
608.     Vkle  1  East  463, 453. 

(c)  Uockieg  ▼•  Maud^y 


1  Vesey  jan*  150,  and  see 
Rouiied^  T.  DorrMj  Mnh 
pra  (as  to  personalty.) 

{d)  Rohtuonr.RobimMj 
1  Borr.  38,' and  many  isbse* 
qoent  cases.  See  BuiL  Ed. 
of  Fcara's  Coat.  Bea.  p. 
303,  a. 
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r  to  ilite%)  1MM  iolnUM  to  td»  aitatM  tan,  or 
tniAe.  If  Ike  iMe  MM  to  take  estates taO, 
CwWek  I  eeotand  Ibr,)  Umi  it  k  well  eelfled,  that  to 
•fiKtnato  tbat  tateotkiB,  the  paraiite  sball  take  in 
toa.<a)  Icoiitaidala»ibreitM8nNMMBdera;«Bditie 
mrymaterial  fer  me  to  ettaliUik  tket,  beceiMek  kade 
to  eataUbh  estateeteU,  the  argeoMNit  being  that  tke 
Testator  intended  to  esbanst  one  Inaily  befote  he 
took  in  the  other.  This  censtrnetion  wiU  be  said  to 
be  opposed  bjr  the  words  ^  withont  sunrirotship;'*  bnC 
tiiose  words  go  onlj  to  prevent  tbs  consequence  ofa 
joint  tenaacyv  and  do  not  make  against  the  implicatkMi' 
of  cross  remainders* 

It  Will  beaiigued,  then,  on  the  other  side,  that  the 
issne  of  the  children  were  intended  to  take  in  fee; 
and,  therefore,  that  their  parents  will  take  only  for 
life.  Bnt  many  similar  cases  have  occnrred ;  and  they 
are  uniform  in  giving  an  estate  tail  to  the  parent,  at 
least,  where  the  words  ^  withoot  sorvivorship  "  have 
not  occnrred.  This  clearly  was  intended  as  a  gift  to 
the  children  and  their  family.  The  measure  of  an 
estate  toil,  is  to  a  man  and  the  heirs  of  bis  body;  and, 
therefore,  a  gift  to  the  fiuaily  is  satisfied  by  such  a  gift. 
For  this  constmotion  1  rely  on  King  v.  Burchdl^iby 
Frank  v.  Siavin^(e)  Roe  d.  Dodten  v.  GreWy  (d)  Doe  v« 
AppUn^ie)  Dem  v.  Puekey^if)  Doe  v.  Co^pery(g) 
and  JPiU  r.  Jackson^  {h)  in  all  of  which  devises  to 

(a)  JRrwik  Vb  Siooh$y  3  East        (d)  3  WUf.  3SS. 
548,  and  ^ther  csMS  dts4         (e)  4  Term  Rep.  82. 
below.  CO  6  ^«nB  Rep.  900. 

(b)  AmUec  378|aad  oots^        {g)  I  EuH  229. 

4  Term  Rep.  386.  (4)  afiro.C.C.  51. 

(fi)  3  East  548. 
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Mom        |MnM8fafUfii,aiid«fU«>tliaird6irtl^ 
^  ^'  cUldren,.  followed  Jn  «nb6  hj  wofds  of  UmilBtiMi  to 

die  bdrsmak  «f  ikv  Wf,  sr  the  Mrs  gemval  of  todi 


iMiie  61*  childreB,  hmrer  bam  hflU  to  oonfer  eatetei  taiL 
jPttt^.J^eieiiBMirwvBa  wryslmg  CBM.  The  jmaoa 
of  ^Ae  coutraettoA  nl  all  these  catea,  ^etaUiahu^  the 
dootrine  which  has  been  called  the  doctrine  of  Cy  PreSf 
n  that  the  gr^nddiiMreD  or  iaaoe  mmy  derive  aoa^  be- 
nefil  uader  the  devise  though  not  precisrifthat  iateaded. 
It  is  true,  the  efieet  18  in  tone  measure  to  disappoiirt  the 
WiU,  as.  it  gives  all  the  estate  to  one  persoo,  and  en* 
ables  him  to  bar  the  rest  by  recovery;  yet  the  Coarts 
have  not  regarded  that.  The  cases  most  aearly  re- 
sembling the  present  are  King  v.  BiffcAd/,(<i)  asd 
Frmik  v.  Stavm^ib)  the  latter  of  which  was  brooght 
before  this  Court  to  tiy  the  former^  and  confirmed  it. 

As  to  the  cross  remainders^  I  rely  on  the  eases  of 
WaUon  V.  Foxortf(e)  Doe  r.  Webby  (d)  and  Green  v. 
Siephens.(e)  These  cases  establish  the  general  prin- 
eiple  that,  where  the  estate  is  to  go  over  all  at  once, 
cross  remainders  are  to  be  implied,  (f) 

.  In  considering  the  limitations  to  Mrs.  Mogg^s  child* 
ven,  I  have  argued  the  effect  of  the  gifts  to  the  son^s 
children.  What  I  contend  for  is,  thf  gift  of  the  re- 
sidue  of  the  JJUkUm  estate  to  the  Trustee  for  the 
life  of  the  son,  with  remainder  to  the  children  of  the 

(a)  Ambler  378.  ^  a  little  farther  thsn  the  pre* 

(6)  3  East  648.  cediogcaseftyestabfishiDgtbat, 

(c)  S  East  36.  where  the  devise  is  to  an  sn- 

(<Q  1  Taunt.  {I34.  ascerUioednamberofobject^ 

(0)  17  Ves.  jun.  64.  crossremaiadersoretobeim* 

(f)  Green  ?.  Stephens  goes  plied. 
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fion  as  tenuits.  in  oomnon  hi  teil  with  croM  wmrindvn^ 
Remainder  to  the  cKiMveQ  ef  Mrs.  M^g  as  tenaala 
in  common  in  tail  with  cross  remainders.  The  number 
of  the  chiMren  ^  begollen  or  to  be  bsgdtteiii"  onkes 
DO  diierence,  becaose  the  estate  mkj  open  4o  let  in 
after  bom  children,  even  after  a  vesting  oftbe  estate^ 

As  to  the  other  part  of  the  LittkUm  estate,  it  is 
given  to  the  Testator^s  widow  for  her  life ;  and,  after 
her  dctoase,  to  the  same  uses  as  before  declared*  con- 
cerning the  residue  of  that  property.  The  construc- 
tion, therefore,  must  be  the  same  as  if  the  devises 
already  stated  and  comaMOted  on  had  been  here 
repeated. 

The  next  branch  of  the  case  is  upon  the  devise  of 
the  Upper  Mark  estate ;  and  this  is  open  to  exactly  the 
same  observation  as  the  former,  the  only  difference 
being  that  here  there  is  no  life  estste  before  the  devise 
to  Mrs.  Mcgg*^  children.  So  that,  even  if  the  limita- 
tion to  her  children  in  tlie  first  branch  of  the  case 
should  be  held  to  be  void  as  too  remote,  yet  the  gift  of 
them  here  is  good. 

But,  (adverting  again  to  the  devise  of  the  Littleton 
estate,  with  reference,  to  this  distinction,)  even  if  the 
limitations  to  Mrs.  Mogg^%  children  should  Be  void  as 
remainders,  for  remoteness,  yet  they  may  be  good  as 
alternative  limitations,  the  son-  never  having  had  any 
shikl.  The  same  limitation  may  turn  out  good,  in  one 
event,  whidi  would  be  tiad  in  another.  On  this  subject 
the  cases  are  collected  by  Feame  in  his  ConUngent 
Remainders;  (a)  But  it  is  hardly  necessary  to  argue 
thb  point,  as  it  is  now  settled  that  an  estate  which 

(e)  514,  Butler's  Edit. 
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detomiM  on  m  genenl  fcHore  of  mne  nnst, 
MoM^        to  be  legal  at  all,  be  an  estate  tail. 

The  next  branch  in  as  to  Ihe  Idnwer  JUarJk  estate* 
Here  the  gift  is  to  the  Trustees  and  their  heirB,  to  ap* 
ply  the  rents  and  profits  to  the  maintenance  of  tlie 
child  and  children  of  Sarah  Mogg,  for  his,  her,  and 
their  life  and  lives,  and  after  the  decease  of  such  child 
or  children,  a  deme  to  the  lawftil  issue  of  audi  chSd 
and  children,  in  the  same  words  .tt  in  the  -former 
clauses.    I  contend,  first,  that  this  is  a  devise  to  the 
Trustees  during  the  lives  ot  the  children,  and  tlie 
life  of  the  anrvivor.     Them  is  nothing    to  sever 
.  the  tenancy  between  the  children,  or  give  any  re* 
mainder  over  earlier  than  the  death  of  all.     Bot 
secondly,  the  next  pert  of  the  coostructioB  of  this 
devise  is  new,  and  very  difficult.     The  first  gift  is 
to  the  Trustees  during  the  lives  of  the  children ;   the 
second  is  to  the  grandchildren  themselves,    ll  has 
become  a  general  rule,  that  equitable  and  legal  in- 
terests cannot  unite  so  as  to  be  brought  within  the  rule 
in  Shelly  B  case.    This  is  so  settled,  that  I  cannot  op- 
poRe  it :   and  Feame  has  involved  the  cas^  on  that 
rule  withca^es  of  eonatruction  merely,  which,  perhaps, 
is  not  correct ;  for  the  rule  in  SheUyn  case  was  a  rale 
of  tenurei  not  of  construction;  (a)    and,  indeed,  it 
most  commonly  defeata  the  inlention.    Gases,  there* 
lore,  upon  that  rule,  must  be  materially  dighrent  from 
those  which  depend  on  the  quealioa  of  inteatioo. 
But  what  is  there  to  prevent  the  Court  from  say* 
ing  here^  that  they  will  giveefiect  totheinteatioB.' 
It  may  be  held  that  the  gift  to  the  issue,  who  cooM 
not  take  as  purchasers,  operated  as  an  implied  gift  to 
the  parents;  in  order  that  the  issue  might  take  hy 

(a)  Per  Lord  Mwisficldy  Evans  v.  Jslkjf^  I  Black.  d2X 
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transmiasioD :  as  if  it  bttd  been  a  deviae  to  tbe  Ttf as*  ^^^ 
lees  diiriag  tbe  lives  of  tbe  diiMren,  and  tbe  sanrivor  Moaoii 
of  tbeia,  with  remainder  to  tbe  cbildren  tbemselTes  as 
tenants  in  common  in  tail.  Tbe  reverse  of  Ibis  bas 
often  been  done,  wbere  tbere  bas  been  no  gift  to  tbe 
issue:  but  tbe  descendants  appeared  to  be  included  in 
tbe  scope  of  tbe  gift;  as,  wbere  the  gift  bas  been  to  ji»f 
and  if  be  should  die  without  issue,  over,  (a)  Here,  I 
contend,  tbe  same  intention  is  to  be  found  as  in  all  tbe 
former  parts  of  tbe  Will ;  and  the  question  is  a  ques* 
tioo  of  intention  and  construction  only. 

The  next  branch  is  as  to  tbe  osfpyholds  and  lease- 
holds, and  it  is  a  dooUe  gift,  (the  exception  of  those  in 
Timsbury  operating  as  one  distinct  gift.)  As  to  the 
excepted  copyholds  and  leaseholds,  the  Testator  directs 
them  to  be  annexed  to  bis  freeholds  in  High  lAiiletan^ 
for  and  upon  the  same  uses  as  are  declared  concerning 
the  residue  of  that  property ;  therefore,  whatever  is 
tbe  constrnction  of  tbe  gift  of  the  High  lAHkton 
estate,  it  will  govern  tbe  constrnction  of  this  gift.  This 
requires  me  again  to  advert  to  what  I  have  said  on  the 
devise  of  tbe  Hif^  LiUleion  estate.  As  to  the  lease- 
holds,  this  must  operate  as  a  gift  with  a  double  aspect; 
m.*to  tbe  eon's  childreo,  if  be  bad  any ;  bot,  if  he  had 
none,  (which  happened,)  then  to  Mrs.  Mogg*s  clnld*- 
ren.  Tbe  devisee,  tberafore,  to  Mrs.  Mogg^%  children 
were  good  in  tbe  event,  which  happened.  (&) 

(a)  W^Ue  V.  Lewity  1  Atk.  bat  ai  to  personal  estate,  the 

439«    Evans  v.  Astley^  1  Bl.  coostruction  may  be  adopted, 

5^3.    Bot,  in  order  io  admit  where  the  first  de? Ise  is  ex« 

of  that  construction,  as.  io  pressly  for  life. 
real  estate  It  seems  the  first        (fr)  Butl.  Fearn  514,  &c« 
devise   mast   be  indefintte; 
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MOGO, 


The  next  bnimli  is  as  (o  the  other  odpyliolds  and 
iMWPholJg.    The  copyholds  are  either  ia  fee^  or  for 
lives.    Copyholds  or  leaseholds  for  lives  may  now  be 
entailed ;   and  as  the  entail-  in  them  cannot  lead  to  a 
perpetuity,  the  question  as  to  the  gifts  over  being  too 
remote  cannot  arise.    Here^  too,  the  argiiment  #ili  be 
the  same  as  before ;  as  John  Hoige$  never  bad  say 
issue,  the  gift  to  Mrs.  Mogg^n  children  was  capable  of 
taking  effect.    But  the  devise  being  ^  1  give  and  be- 
queath my  copyholds  and  leaseholds  so  that  (a)  the 
issues  and  profits  may  belong  to  the  children  of  Sank 
Moggj  begotten  and  to  be  begotten/*  for  life ;  this  in- 
volves the  question  as  to  the  number  of  cbildran  to 
talce.    There  is  this  difiiculty  here  as  to  thechildrea 
born  after  the  death  of  the  Testator.    I  moat  coatefid 
it  is  a  gift  of  the  leaseholds  to  the  children  themselves, 
on  account  of  the  gift  to  their  issue*    A  gift  of  per- 
sonalty to  ^.  and  his  issue,  is  a  gift  to  A*    Bnt  then 
the  bequest  to  the  issue  of  an  unborn  child  ia  void ; 
and,  therefore,  roust  be  considered  as  no  devise  at  all. 
However,  a  gift  of  personalty  to  A.  for  life,  and  if  be 
dies  without  issue,  then  over,  has  been  held  to  be  a 
gift    of  the    whole  interest    to  A.     (See  Butler's 
Feame  (b). )    So  a  gift  to  A.  for  life  expressly,  re- 
i^amder  to  the  heira  of  his  hody»  vests  the  whde  term 
in  him.   BuUerfield  y^  SuU^rficUHc)   Aadaktecase 
argued  by  me  in  Chancery ;  (d)  gift  to  A.  during,  bis 


(a)  Vide  ante,  page  66% ; 
tbst  this  was  not,  la  fiict,  the 
language  of  the  Will,  tbongh 
so  stated  in  the  case. 

(d)  486,  &c. 

(c)  I  Ves.  i43,  157,  aqd 
see  9ViaisoH  v.  Boden^  Avab. 


308,  478. 

(d)  Elion  V.  Eamt^  Rous, 
Jpra%7^  181 1,  SartAMsr- 
woody  by  her  Will,  gpirs  is- 
?eral  annuities  to  her  daogh- 
ters  for  their  lives;  andgafs 
all  her  messuages,  lands,  &c« 
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Kflh,  and  if  no  heirs  of  hie  body,  then  over.  This  was 
held  to  Test  the  whole  interest  in  the  leesehdds  in 
him,  beceose  otherwise  his  fimiljr  oould  not  imve  the 
benefit  of  the  whole;  and  this  was  done,  though  he 
might  defeat  his  issue,  and  though  they  could  not  tike 
as  purchasers.  Here  the  issue  cannot  take  as  pur* 
chasers :  therefore,  in  ordeir  to  oBect  the  general  plan 
and  intention  of  the  Will^  the  childrsn  mast  lake  ab- 
solute interests  in  these  leaseholds. 


IIOOG 
V. 

liooo. 


The  neat  branch  is,  as  to  the  coal-mines  under  the 


and  all  her  monies  and  per* 
sonal  estots  to  Trastssi,  their 
execatera,  adaunistnitors,  and 
assigns,  b  trast  for  payment 
of  her  debts,  aoauities  and 
legacies,  and  to  ksep  her 
leaseholds  and  copyholds  for 
lifes  fM  $iaUd^  and  in  trust 
to  apply  the  residne  of  the 
rents,(after  certain  parposesi) 
for  her  son  /.  T.  B.  Mar. 
tDOodf  (who  appears  to  hare 
been  of  infirm  mind,)  during 
his  life,  and  afterwardt  for 
the  heirs  of  hit  boifyf  if  any^ 
and  in  deftmU  of  such  issue^ 
to  Testatrix's  grandson.  The 
BUi  was  filed  by  the  grand- 
son  to  establish  the  limitation 
io  the  Will.  The  case  was 
argued  by  Sir  5.  Aoflti%, 
Aarf,  RoifteUj  and  Pr^s^ 
ion,  for  the  Pkintiff,  and 
Richards  and  HftigAM^  lor 
DeiendiBts.  It  was  adfldttM 
3 


on  all  hands  that  the  Will 
created  an  estate  tail  in  the 
freeholds  and  copyholds  of 
Inheritance ;  but  it  was  con- 
tended that  the  limitatioa 
over  was  not  good  as  te  (he 
personalty.  The  cases  of 
Forth  T.  Chapman^  1  P.  Wnu 
063.  JDoe  T.  Pegden,  ^  T. 
R.  6m.  Knight  T.  £//», 
2  Bro.  C.  C.  570.  Ctare  r. 
dare,  Cas.  Temp.  Talb.  ^l. 
Goodright  t.  Dunham^  Doagl. 
267.  Richards  T.  Aber* 
gavenn^j  2  Veru.  324,  were 
dted.  His  Honor  decided 
that  the  son  took  the  absolute 
Interest  In  the  chattels;  re* 
ferring  to  Crook  t.  De  Vandes^ 
0  Ves.  197,  and  Sbuthbg  r; 
Stonchouse,  t  Veft.  sen.  610. 
See  SLhttDMn  j.  Pennifj  ante, 
p»  20.  Brouneker  r.  Bagotj 
anl^p^d71. 
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MooG        freehdd  ettotou    It  is  a  d«riiB  of  the  fee,  becMsr 
Mooe         it  is  aa  ezceptioe  out  of  a  devise  in  fee ;  what- 
ever constnietioB  he  adopted  as  to  the  fireebold  Up- 
per Mark  estate^  the  sane  aHist  be  adopted  as  to  tker 


The  aezt  bianch  is,  as  to  the  coal-mines  nader  tk 
other  estates;  and,  here^the  coastractioat  as  to  inch 
parts  as  are  of  iaheritaace^  will  be  the  sanie  as  the 
construetion  of  the  precedini^  gift  of  the  copyholds  ; 
and  as  to  so  roach  as  is  leasehold^  the  oonstractioB  will 
follow  that  of  the  Testator's  leaseholds. 

The  .coal-mines  in  work,  (or  woriuog  shares,  as  tk 
WiU  caUa  them,)  will  follow  the  sane  distincUoos* 


The  residuary  bequest  is  only  important,  so  6r  as 
the  Court  may  think  that  any  part  of  the  leaseholds  is 
not  disposed  of;  as  if  the  children  take  for  Kfe,  and 
their  issne  take  nothing.  The  difficulty  here  will  be, 
whether  it  applies  to  the  unborn  children,  as  it  does 
not  contain  the  words  ^^  to  be  begotten."  I  contend, 
it  extends  to  the  after  bom  children,  by  reason  of  the 
intention,  apparent  throughout  the  Will,  to  place  tbe 
after  born  children  in  the  same  situation  as  those  who 
were  born. 

For  ike  Defendant. 

The  construction  contended  for  by  tbe  Plaintirs 
counsel  cannot  be  adopted,  unless  tbe  Court  caa  make, 
and  not  merely  construe  a  Will.  Tbe  iateation  is  to 
be  coUecled  from  the  words,  and  most  be  consisleot 
with  the  rules  of  law.  If  the  iateat  cannot  prenui,  it 
must  &11  to  the  grooad. .  The  Coart  caaaot  substitote 
other  limitations  in  place  of  those  whash  are  contrary 
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lo  law.    This  is  a  geoeral  role  and  principle.    Ckop-^ 
man  t.  Brawn,  (a)  I  admit  tbe  rule,  that  the  particular 
intent  is  to  give  way  to  the  general  intent ;  but  this  is 
subject  to  another  principle,  that  the  limitations  must  be 
consistent  with  the  rules  of  law.    The  estates  are  ex^ 
pressly  given  to  the  children  for  life.    The  next  object 
was  that  their  children  should  take  the  fee  of  the  free- 
holds, and  the  absolute  interest  of  the  personalty.  The 
personalty  is  given  to  them,  their  executors,  administra- 
tors, &c.  the  freeholds  to  them  and  their  heirs,  which 
leaves  no  doubt  of  this  intention.  But  then  it  is  argued 
that,  because  the  limitations  to  the  children  of  the  un- 
born children  cannot  otherwise  take  effect,  the  docti^iiie 
of  Cy  pra  is  to  be  applied.    Most  pf  the  cases  On  that 
doctrine  arose  ttp6n  povlre^.    In  all  of  them  estates  tail 
were  intended  for  the  issue ;  and  there  is  no  one  of 
thedl  in  which  a  fee  was  intended  for  the  issue.  Iii 
BrudeneU  v.  tllwes^  (6)  it  has  been  laid  down  that  this 
doctrine  is  not  to  be  carried  farther.    In  PiU  and 
Jackson^  (c)  the  limitation  io  tfie  Unborn  issue  Was  ot 
an  estate  tail.    For  this  reason,  the  counsel  for  the 
Plaintiffs  has  laboured  to  prove  that  the  gift  to  the 
issue  in  this  case  was  in  tail  only,  and  that  the  words 
<<  heirs  and  assigns**  were  to  be  cut  down  to  *<  heirs  of 
the  body.'*    And  for  this  purpose  he  insisted  on  the 
words  ^^  in  default  of  such  issue  ;**  but  those  words 
mean,  ^*  in  case  there  shall  be  no  such  issue  ;^  for 
which  I  shall  presently  cite  authorities. 

King  V.  Burchett  is  said  by  Fearne  to  be  a  strong 
case  I  and  the  proviso  was  a  main  ingredient.  In  that 
case,  the  issue  were  intended  to  take  in  succession. 


MOGO 
9. 

Mo0o. 


(a)  3  Bro.  P.  C.  373.  1  East  351. 

(6)  7  Ves.  Jan.  290,  aad         (c)  2  Bro.  C.  C.  61. 

Vol.  I.  2  Y 
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Mqcii        tietB  they  are  to  take  aliogetiwr  at  tennta  in  eommatt 
Mmo*        without  sunrivorship.  (a) 

The  Testator  declares  there  shall  be  no  sarvirorabip. 
Vet  the  Plaintifia  contend  for  cross  remainders. 

As  to  the  personalty)  the  children  of  the  children  can- 
not|  upon  their  own  construction,  take  any  thing. 

They  are  further  embarrassed  as  to  the  Z^wer 
Mark  estate,  by  the  gift  to  the  Trustees  during  the 
lives  of  the  children.  As  to  that  derise  there  is  no 
case  to  give  B.  an  estate  tail,  merely  because  there  is 
a  gift  over  in  default  of  his  issue,  withodt.any  preced- 
ing gift  to  B.  himself;  and  here  no  estate  is  given  to 
the  children^  of  which  this  Court  can  take  notice.  It 
is  sufficient  to  say  that,  in  all  cases^  where  the  words 
*^  in  default  of  issue^'  have  been  held  to  give  estates 
tail,  the  parent  of  such  issue  has  taken  some  preceding 
estate  expressed  or  implied,  (b) 

I  will  now  state  my  construction. 

1.  As  to  the  Littleton  house^  and  the  property  devised 
with  it ;  the  widow  takes  for  life ;  and  it  is  not  material 
whether  she  takes  a  legal  or  an  equitable  estate. 

S.  As  to  the  rest  of  the  Liltleton  estate,  the  Trosteea 

(a)  The  proviso  in  that  case  Perhaps  this  has  not  been  nif* 

does,  in  fact,  seem  greatly  to  ficiently  adverted  to  by  the 

diminish  its  authority ;  as  the  writers   who  have  discussed 

intended  restriction    on  the  that  case. 
de?isees  from  disposing  of  the         (6)  i   Bl.  603;    GardMgr 

estate  implied  an  intention  to  y.  Sheldon^  Vaugh.  359* 
give  them  at  least  estates  tail. 
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take  during  the  life  of  the  acm:  and  the  first  part  is  Mooo 
given  in  the  same  way  after  the  widow*B  death.  Next  Moec. 
there  is  a  elear  contingent  remainder  tathe  son's  child- 
ren, followed  by  the  limitations  in  question  to  the 
children  of  his  daughter,  Sarah  Mogg.  The  intention 
ivas,  that  the  children  of  the  son  and  of  the  daughter 
should  take  life  estates  with  remainder  in  fee  to  their 
children,  or  an  alternate  fee  to  others,  according  to 
LoddingUm  v.  KiiM^{a)  Doe  v.  Holmes f(b)  Goodright 
V,  Dunham,  (c)  Doe  ▼•  Perrynjid)  (all  cited  in  Butl. 
Feam  S73,) ' SesDor J  V.  fVillockj(e)  Hex  v.  Marquis 
of  Stafford^  (f)  Doe  v.  Lyne.  (g) 

These  cases  shew  that  the  children  woidd  take  for 
life,  with  remainder  to  t^ir  children  in  fee,  if  they 
should  hare  any ;  if  none,  then  to  other  persons  in  fee. 

The  words  are,  *'  in  default  of  such  issue;*'  and  as 
to  the  force  of  the  word  such  in  tliis  place,  I  refer  to 
the  cases  of  Hay  y.  Earl  of  Coveniryj  (A)  and  Doe  v. 
Perfyn.(i)  In  the  former  case,  the  Court  leant  to 
give  the  daughters  anestate  if  it  could  hayexlone  so; 
but,  as  it  could  not  be  done  without  rejecting  the  word 
^  such,''  the  construction  feiled.  The  word  ^  heirs  " 
may  certainly  be  restrained  in  some  cases  to  mean 
^*  lieirs  of  the  body,"  as  where  the  deviae  over  is  to 
one  who  would  be  collateral  heir,  to  the  firet  taker. 
There  is,  in  this  respect,  a  difference  between  <*  heirs^' 
and  '^  issue ;"  and  here  the  word  used  is  <'  issue." 

(a)  S  Lev.  431.    1  Lord  (rf)  3  Term  Rep.  484. 

Raym.  224,  S.C.     1  Salk.  (e)  5  East  108. 

203,S.C.  (/)7lb.  521. 

(6)  3  Wils.  237.  (g)  1  Term  Rep.  293. 

(c)  2  Black.  777.    Dougl.  (A)  3  lb.  86. 

264,  S.C.  (t)  3  lb.  484. 

2Y2 


670 


MOGO 

Mo«ff# 


CASES  IN  CHANG  ERT. 

<<  Issue  '*  is  a  word  eitber  of  purchase  or  of  limitatiOfr^ 
and  may  be  construed  either  way  according^  to  the  in- 
tention. In  the  present  Will,  the  Testator  naes  the 
words  '<  in  defiiult  ofsueh  mare"  as  to  the  peraonalty, 
as  well  as  the  real  estate.  And,  with  reference  to  the 
former,  it  is  clear  it  can  only  refer  to  children  of  the 
children.  Upon  these  grounds  I  contend,  that  the 
words  <^  in  de&ult  of  such  issue*'  cannot  be  held  to 
cut  down  the  estate  limited  to  the  grandchildren  of  the 
son  to  any  thing  less  than  a  fee*simple. 

Now,  if  the  gift  to  the  son's  bmily  was  a  gift  to  the 
children  for  life,  remainder  to  their  children  in  fee, 
this  last  limitation,  being  to  the  children  of  unborn 
children,  was  too  remote,  and  therefore  Toid.  And 
then  all  the  limitations  after  it  were  also  void,  Prodor 
y.  Bishop  of  £a<Aand  JVeUs^ia)  Bobimonr.  Hard^ 
coitle^ib)  Cambridge  v.  Itous.(c) 

But  admitting  that  the  subsequent  Itmitationa  may 
take  effect,  yet  how  can  all  the  nine  children  of  Sarali 
Jktogg  take  under  such  of  the  devises  to  them  as  may 
operate  as  remainders?  Some  of  them  were  not  m  esse 
when  the  particular  estates  determined.  (lO  Four  of 
the  children  were  born  after  the  son's  death;  and, 
therefore,  cannot  take  any  shares  in  the  residue  of  the 
Liiileion  property,  which  is  a  remaistder  expectant,  at 
least,  on  his  death.  All  were  bom  before  the  widow^s 
death,  and  might  take  under  the  remainder  m  her  part 
of  the  estate.  But  I  contend,  they  only  take  life  estates; 
and  the  limitation  to  their  children  is  too  remote,  at 


(a)  %  Hen.  BUck.  358.  (c)  8  Yes.  jon.  12. 

(b)  ^  Term  Rep.  ^53,  ac  (d)  Reeve  t.  Loii^,  iSalk. 
cording  to  the  opiolon  of  two  277. 

Jadges. 
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east,  OB  to  all  the  children  born  after  the  deaUi  of  the         Mogg 
Testator.  ^^*'- 

As  to  the  Upper  Mart  estate. — ^Notwithstanding  the 
words  ^^  to  be  begotten/'  this  devise  can  only  apply  to 
the  children  who  were  born  before  tlie  Testator's 
death.    Those  words  are  satisfied  by  letting  in  the 
children  born  after  the  date  of  the  Will,  before  the 
death  of  the  Testator.    Baiemany.  Roach.(a)   There 
is  no  question  of  remoteness  here ;  but  it  is  an  imme- 
diate devise,  to  take  effect  on  the  Testator's  death.    It 
must,  therefore,  vest  in  those  children  who  were  then 
in  esse.    **  Devise  per  verba  depntsenli;  persons  not 
capable  at  the  time  cannot  take.**    Fearn  5SS  t  ^^  De- 
vise to  children,  confined  to  those  bom  at  the  death 
of  Testator,  at  most.**    Shep.  Touchst.  436.    There 
are  many  eases  to  this  eflect  on  personalty,  in  Chancery ; 
viz.  Northey  v.  Strange j(b)  HeaUiy.  Heaikj(c)  Isaac 
▼.   IsaaCf  (d)   Roberts  v.  Higmore^  {e)  Singleton  v. 
Singleton^  (f)  Ay  ton  v.  Ayton^  (g)  Ellison  v.  Airej/ ;  (A) 
ID  all  of  which,  devises  or  bequests  to  the  children 
of  a  given  party  have  been  confined  to  children  liv- 
ing at  the  time  the  gift  became  Tested  in  possession. 
Baldwin  v.  Karver  (t)  is  another,  and  very  material 
aathority.     There,  all  the  twenty-one  grand-child- 
ren weiB  held. to  .take,  because  they  xoere  all  in  esse 
at  the  death  of  the  tenant  for  life,'  from  which  it  is 
to  be  inferred  that,  if  they  had  not  all  been  then  alive, 
all  conld  not  have  taken,  which  is  a  very  important 
authority  as  to  the  residue  of  the  Littleton  estate. 

(a)  9  Mod-  104.  (f)  4  Bro.  C.C.  5iU 

(6)  1  P,  Wm.  341.  is)  lb-  541. 

(C)  3  Atk.  131.  (A)  1  Vcs.  111. 

(d)  Aiob.  348t  (f)  Cowp,  309, 
(€)  4  Bro.  C.  C.  ia  uot* 
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Mode  There  is  no  case  that  an  estate  once  vested  io  pog- 

m|^*  session  can  be  afterwards  devested  and  opened  io  let 

in  an  after  bom  child,  where  the  vesting  is  by  par- 
chase;  though  it  is  otherwise  in  cases  of  descent;  as 
on  the  birth  of  a  posthumous  son  after  the  descent  to 
a  daughter,  or  the  birth  of  a  second  daughter  after  a 
descent  to  the  eldest.  Co.  Litt.  9.  a.  Bro.  Abr. 
Done  ei  Remainder^  pi.  21.  Year  Book,  Henr;  VII. 
fo.S7.pl.  II.  Reeve  r.Ixmgj  lSalk.S?7.  Soloqg, 
indeed,  as  the  estate  remains  an  estate  in  fiUuro^  it 
may  open,  even  where  it  vested  by  purchase.  Doe  v. 
Martifij  (a)  Doe  v.  Perron,  (b)  But  not  after  it  las 
taken  effect,  or  become  vested  in  possession.  Upon 
these  authorities,  I  contend  clearly  that  only  the  four 
children  bom  at  the  Testator's  death  could  take  under 
the  devise  of  the  Upper  Mark  estate ;  aod  tBat  onlj 
those  who  came  tit  esse  before  the  death  o{  John 
Hodges  could  take  under  the  devise  of  the  residue  of 
the  Z4«fc/oii  estate.  The  death  of  the  Testator  in  the 
one  case,  and  the  death  of  Johnllodges^  the  tenant  for 
life,  in  the  other,  were  the  times  at  which  those  devises 
respectively  vested  in  possession;  after  which  there 
could,  as  I  have  shewn,  be  no  opening  or  devesting  of 
the  estate*  But  if  the  after  born  children  could  he 
let  in,  still  they  could  only  take  estates  for  life;  and 
then,  the  remainder  to  their  issue  being  void  for  re- 
moteness, their  shares  must  go  on  their  deaths  to  the 
heirs  at  law,  or  (as  I  contend,)  to  the  issoe  of  tie 
other  children  per  capUa.  U  that  view,  the  gift  to  the 
issue  of  the  children  is  an  independent  gift  ^y^^\^ 
remainder  to  a  class  of  persons;  and  it  is  well  settl 
that  A  remainder  so  limited  will  vest  in  those  who  are 
capable  at  the  time  it  &lls  into  possession,  (c)  I  ^^ 
(a)  4  Terra  Rep.  39.  Touchst.  436.    SMtin  f. 

ib)  3  Term  Rep.  484.  Karver^  Cowp.  309. 

Cc)Co.  Litt.  9,a.Sheph. 
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tend,  Aereforey  that  this  remainder  to  tlie  issue  of  the  Mooo 
children  of  Mrs.  Mogg  must  fall  into  possession  on  y^' 
the  death,  at  fin^best,  of  the  last  surviving  child/  and 
that  it  mwt  then  vest  in  the  issue  of  the  four  children 
bom  in  the  lifetime  of  the  Testator,  or  such  of  then» 
as  may  have  issue,  as  a  remainder  in  fee,  and  that  they 
will  take  per  eapiia  ;  aocording  to  the  ease  of  Siephens  % 

▼•  Jfyde.  (a) 

3.  As  to  the  Lower  M»k  estate. — ^The  devise  is  to 
the  Trustees  only  during  the  lives  of  the  children,  and 
at  most  the  life  of  the  survivor.  SUvesier  v.  fFU* 
jon,  (b)  Shafkmi  v.  Smiiky  (c)  Doe  v.  Simpson^  (d} 
and  many  other  cases,  shew  that  the  Trustees,  under  a 
devise  like  the  present,  take  only  such  estate  as  is 
commensurate  with  the  trost. 

It  is  not  material  to  the  present  argument  whether 
they  take  during  the  lile  of  the  surviving  child  or  not  t 
because,  in  either  way,  the  children  take  only  equitable 
estates,  which  cannot  unite  with  the  legal  remainder 
to  their  issue,  the  construction  of  which  I  have  already 
argued  in  the  last  branch  of  the  case.  To  get  rid  of 
this  difficulty,  the  Plaintiff's  counsel  wishes^ the  Court 
to  interpose  a  remainder  to  the  children,  which  might 
be  enlarged  into  an  estate  tail  by  force  of  the  subse* 
quent  words.  There  is  no  authority  for  that ;  for  im- 
plication cannot  be  admitted,  except  where  there  is  a 
chasm  to  fill  up,  and  there  is  none  in  this  instance. 

As  to  the  copyholds  ia  fee  and  for  lives,  and  the 
leaseholds  for  lives,  and  the  mines  under  the  free* 

(a)  Cas.  Temp.  Talb.  27         (c)  1  Bro.  C*  C.  75. 

(b)  2  Term  Rep.  444.      *       i^i)  b  Eart  162. 

3 
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Mooo         holds,  the  construeliou  must  b6  the  flame  as  with  fe- 
Mo''«  *P^^  ^^  ^^^  freeholds. 

As  to  the  chattels :  there  is  no  doubt  the  iolent  was 
to  give  to  the  children  for  life  oaly,  and  then  to  their 
children  absolutely.  It  is  settled  that  the  doctrine  of 
Cy  pres  is  not  to  be  applied  to  personalty.  Rouikdge 
V.  DorreUj  (a)  SomeruUe  v.  LeMridge*  (b)  It  is  im- 
possible, therefore,  to  enlarge  the  gift  to  the  children 
on  account  of  the  gift  to  their  issue ;  and  the  principle 
is  a  very  sound  cme ;  because,  giving  the  absolute  in« 
terest  to  the  parent  in  a  chattel  is  not  doing  any  tUog 
for  the  issue,  although  giving  them  estates  tail  in  a 
freehold  property  is  giving  them  an  estate  under  which 
the  issue  may  take.  Then  how  can  the  children  take 
more  than  is  expressly  given  to  them  ?  The  whole  ia- 
terest  is  expressly  given  away ;  and,  therefore,  there  is 
BO  grqund  for  any  implication,  which,  as  I  have  already 
said,  is  only  admitted  to  fill  up  a  chasm.  Therefore, 
the  cases  of  fVaUan  v.  Boden  (c)  and  Piii  v.  Jadi'- 
BOHj  (d)  do  not  apply.  The  cases  in  equity  clearly  ap- 
ply to  this  part  of  the  case ;  and  upon  their  authority  it 
must  be  decided  that  only  the  four  children,  who  were 
living  at  the  Testator's  death,  could  take  the  lease* 
liolds  and  chattels,  (e) 

There  being  no  lapse,  it  is  unnecessary  to  consider 
the  residuary  clause.  The  general  view  of  the  case 
I  contend  for  is  this  :«-^The  intention  is  to  be  eflfected, 
but  must  be  collected  from  the  words  of  the  will,  ir 
they  are  plain,  the  rules  of  law  must  apply,  and  void 

(a)  ^  Ves.  Jan.  357,  (d)  2  Bro.  C.  C.  61. 

(6)  IS  Term  Rep.  213.  (e)  EUison  v.  Jir^y  Jlcath 

(c)  Amb.  9£>8.  478,  t.  Heathy  &c.  cited  h^fore. 
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limitations  must  fail.   The  Testator  has  med  technical 
iv^ords,  and  shewn  he  understood  them  ;  as,  using  keir9 
for  real  estate,  executors  for  personalty.    The  rule  for 
sacrificing  the  particular  to  the  general  intent,  it  not  to 
be  extended  further  than  the  cases  have  already  gone ; 
aod  no  case  comes  up  to  the  present.    The  Plaintiff's 
construction  cannot  prevail  without  raising  cross  re- 
mainders; and  that  is  not  only  going  beyond  die  cases, 
'but  directly  in  opposition  to  the  words  *^  without  8or« 
▼ivorship.'*    The  Cy  pres  cases  cannot  apply  without 
holding  that  the  Testator  intended  an  estate  tail  ibr 
the  issue  of  the  children ;  and  that  construction  can- 
not  be  adopted,  without  rejecting  the  word  <^soch**  ia 
the  clause  <<  for  debult  of  such  issue,"  niat  word  clearly 
proving  that  the  Testator  did  not  intend  a  general  and 
indefinite  failure  of  issue,  but  only  of  such  issue  as  be- 
fore mentioned,  viz.  the  immediate  issue  of  his  grand- 
children.   At  any  rate,  it  is  dear,  the  eonstructioa 
contended  for  by  the  Plaintiff^s  counsel  cannot  apply 
to  all  the  devises.    1.  Not  to  the  first,  because  thera 
the  devise  is  a  remainder  which  must  go  to  those  who 
were  in  esse  at  the  time  it  fell  into  possession.   S.  Not 
as  to  the  Lower  Mark  estate,  because  there  it  is  the 
gift  of  an  equitable  estate  for  life  with  a  legal  re* 
mainder.    3.  Not  to  the  leaseholds  and  chattels,  be« 
cause  it  would  defeat  the  intention. 


Mooe 

MOGO. 


^Reply. 

I  shall  divide  the  subject  into  four  heads  >^ 

).  The  general  rules  of  law  applicable  to  the  case ; 

S.  The  general  intention  and  plan  of  the  Will  | 


d*  The  decided  caiies ; 
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Mpoo  4.  The  cooseqnencoi  and  fwit^  as  apj^ied  to&ia 


Mmo* 


case. 

Aft  io.  the  rales  of  law  wUcb  are  applicaUe  we  da 
9ot  differ,  imt  as  to  tbe  appUeatioo  of  Ibeoi. 

WUh  respect  tp  tke  general  inteatioi%  it  is  in* 
posttble  not  to  see  that  the  Testator^s  plan  was  to  pro* 
vide  letr  bis  cbildren^  and  all  their  issue.  Hie  words 
with  reference  to  thechildjnen  of  his  son  and  bis  da^gh* 
tor  are  the.sao^ ;  and  the  words  ^^  children  to  be  be- 
gotten" mnst  be  siM^rificed)  (at  least  in  part,)  if  only 
the  four  children  bora  in  bis  lifetime  are  to  take. 

Oaks  V.  Jackwm  (a)  is  an  additional  authority  to 
shew  that  the  after  born  children  may  take  by  law* 
The  passages  quoted  by  the  Defendant's  coonad  fton 
Co^  Hit.  and  from  Brooke  apd  the  Year  .Booh,  rehte 
to  estates  ci^ated  by  ZMerj/i  and,  in  a  conveyance 
operating  in  that  way»  it  is  well  known  that  no  one 
could  take  who  was  not  in  este  at  the  time  of  the  livery. 
But  this  is  ojDO  of  the  ren^arkable  points  of  distioction 
between  conveyances  at  common  law,  and  conveyances 
operating  by  way  of  use,  and  Wills.  Those  authori- 
ties, therefore,  are  not  applicable  to  our  case ;  which 
is  like  the  common  case  of  a  devise  to  children  in  tail, 
and  a  recovery  by  one  before  another  comes  in  esse. 
There  he  acquires  the  whole  fee  by  the  recovery,  but 
the  estato  afterwards  opens  to  let  in  any  other  child 
who  may  be  born. 

The  general  intention  is  to  provide  for  all  Hi^  family. 
The  devises  are  clearly  expressed  to  that  effi^t.  There 
are  the  children  and  the  issue  of  the  children  men* 

(<i)  2Stran.  1172. 
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ti6ned ;  and  it  h  clear  (he  Testator  used  tfie  htter        Moeo 

word  as  descriptive  of  tbe  deseeadeots  of  the  former :        Mom 

and  the  word  ^^  heirs,''  which  he  has  added,  serves  only 

to  give  tbe  devise  the  character  of  an  inberitanoe. 

These  expressions  together  cannot  be  satisfied  other* 

wise  than  by  giving  tbe  children  estates  tail.    Then, 

as  to  implying  cross  remainders,  I  contend  that  the 

vrords  ^  without  survivorship,"  are  no  more  than 

synonymous  with  ^'  not  as  joint  tenants."  They  would  ' 

not  exclude  cross  remainders.     So  far  frodi  it,  sur- 

viTorship,  which  is  a  quality  of  joint  tenancy,  is  not 

compatible  wi)h  cross  remainders,  which  are  a  quality  . 

of  tenancy  in  co,mmon.      But  it  is  not  necessary  to 

enter  further  into  this  question ;  for  I  do  not  rely  on 

tbe  clause  of  gift  (or  creating  cross  remainders;  but 

on  the  gift  over  being  of  all  tho  estate,  and  on  the 

general  plan  of  tbe  Will.     On  this  sulg^t  I  can 

only  repeat  the  authorities  urged  in  my  fbrmer  argu^^ 

ment. 

It  has  been  endeavoured  to  dispose  of  this  case  by 
distinguishing  it  from  those  upon  the  Cj/pres  doctrine. 
Bat  it  does  not  turn  upon  that  doctrine  alone  ;  for,  in- 
dependent of  that,  the  case  may  be  decide  on  those 
authorities  which  profess  to  establish  the  general  in- 
tention of  the  Testator.  I  contend,  these  authorities 
are  clearly  sufficient  to  entitle  all  the  children  to  take^ 
The  Defendant^  argument  admits  this,  as  far  as  life 
estates  in  the  Upper  Mark  estate;  but  it  is  impossible 
to  make  any  distinction  between  the  general  intention, 
as  expressed  in  that  daqse,  and  as  it  is  shewn  in  the 
other  devises.  If  1  am  right  in  contending  that  such 
is  tbe  intention,  the  case  of  OaU8  v.  Jackson  is  a  suf<< 
ficient  authority  that  it  may  prevail  consistently  witii 
rules  of  law. 
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MoGo  Bflffey,  J.— That  was  the  ease  of  a  remaindtr  be- 

•MooG.         ^^*^  '^  vested  in  possession; — have  you  any  case  of 

openinc;  an  estate  in  possession  to  let  in  after  born 

^children  ? 

Xepfy. — ^In  Muiton'9  ease,  (a)  where  there  was  a 
limitation  of  an  use  to  an  unmarried  man,  and  soch 
wife  as  he  should  marry,  it  was  held  that  the  estate 
should  open  and  let  her  in.  (b)  He  then  r^wated 
the  cases  in  ia?our  of  an  estate  tail,  and  observed 
on  those  cited  on  the  other  side  against  that  con* 
struction. 

On  GoadiUk  r.  Du%ham  being  cited, 

Bajfley^  J.  observed,  there,  the  ultimate  limitatioa 
was  to  the  collateral  heir,  and  yet  the  preceding  liauUi- 
tion  waa  held  not  to  bean  estate  tail. 

Itepfy.-— That  circumstance  is  only  material,  as  it  is 
an  evidence  of  intention.  So  a  devise  to  a  deniseD, 
or  a  bastard,  and  his  heirs,  and  if  he  die  without  heirs, 
over,  is  clearly  an  estate  tail ;  because  it  can  only  meaa 
such  heirs  as  he  may  have,  vis*  heirs  of  his  body.  Here, 
all  the  persons  to  take  estates  in  remainder  are  per« 

(a)  Dyer  274,  b.  pi.  42.  the  Court  were  divided  id  opr- 

(6)  See  also  Brents  case,  nion,  whether  the  second  wife 

Dyer  340.   a*  which  was  a  could  take.    There  it  will  be 

limitatioa  in  use  to  D.,  the  obserred,  the  reroaiader  Ml 

wife  of  the  Feoffor  for  life;  into   possession    befote  the 

and  if  the  Feoffor  should  sur-  secoad  wife  was  ascerUtned. 

five  her,  then  to  the  use  of  Consequently,  it   was  Ter/ 

hf«,  and  of  such  person  as  he  shuilar  to  the  principal  case 

ihouldafterwardsraarry;  and  as  to  the  JUUleUm  €Hai€f 
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tfDns  fli  the  line  of  siieoeasioii,  which  nmst  cat  down  the 
gifts  to  estates  taiL 

Bajfleyj  J, — ^Upon  your  construction)  could  the 
son  of  a  son,  who  died  befiwe  the  Testator^  have  taken  ? 

Reply. — Certainly  not ;  but  that  is  the  consequence 
of  a  rule  of  law,  and  ai^gues  nothing  as  to  the  inten- 
tion. The  principle  of  my  construction  is  to  bring 
every  body  within  the  scope  and  operation  of  the  Will^ 
and  to  keep  the  estate  in  the  line  intended. 


MOGO 
HOQO* 


The  cases  in  Chancery  of  EltUon  t.  Airey^  (a) 
Heaih  v.  Seaih^  (b)  and  others  quoted  by  the  De^ 
fendant's  counsel,  procee4  on  an  equitable  ground  ap- 
plicable to  legacies  of  money  only,  and  which  applies 
equally  where  legacies  are  to  be  divided  between  child* 
ren  at  twenty-one,  and  the  eldest  attains  twenty*one, 
and  others  are  born  afterwards,  (c)  If  it  were  other- 
wise, the  legacies  could  never  be  paid.  But  here  it  is 
impossible  not  to  let  in  the  after  bom  children  without 
doing  violence  to  the  Will  by  striking  out  the  words 
^<  to  be  begotten/' 

Tf  the  word  ^'  issue*'  is  to  be  held  a  word  of  pur- 
chase, then  the  moment  a  child  of  the  son  was  born, 
there  was  to  be  an  end  of  the  gifts  to  Mrs.  Mogg^% 
iaroily;  and  Mrs.  Mogg  and  her  sister  might  have 
taken  as  heirs  to  such  child,  to  the  disappointment 
of  the  Testator's  arrangement.  So,  if  the  son  had 
two  sons  by  diferent  wives,  one  must  have  been 
excluded. 


(a)l  Ves.  111. 
ib)  1  Atk.  \%\. 
(c)  rVMbread  v.  Ld.  St. 


Johnj  10  Ves.  152;  and  nee 
11  Ves.  t38;  15  Ves.  lU. 
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MoGO  A0  to  the  rni^ment  that  the  ettste  tail  wdqM  defeat 

jJ^*  the  intention,  becaose  it  would  leave  it  in  the  power 

of  the  child  to  defeat  his  issue,  I  answer  that  the 
power  of  barring  estates  tail  is  a  consequence  of  law, 
and  has  always  beeo  disregarded  in  questions  of  in- 
tention. 

.  Unless  the  words  ^^  without  sdrriTorship*'  exclude 
cross  remainders,  there  is  clearly  enough  lo  raise  them. 
Stephens  v.  Stephens*  (a)  The  doctrine  of  implying 
cross  remainders  has  been  continttally  advaneiiig. 

As  to  the  Lower  Mark  estate,  the  Trustees  take 
during  the  lives  of  the  children,  and  the  survivor. 
There  is  no  instance  of  cutting  down  an  estate  to 
Trustees  by  portions.    The  intention  is  the  same  here 
as  in  all  the  other  devises.    Therefore,  if  any  differ- 
ence is  to  be  made,  it  must  arise  out  of  rules  of  law. 
The  objection,  in  this  part  of  the  case,  to  an  estate 
tail,  is  that  the  estates  of  the  children  and  their  issoe 
cannot  unite,  being  of  diffeient  qualities.    That  may 
be  very  right  upon  the  rule  in  Shelly  a  case ;  but  tbat 
rule  cannot  apply  to  a  case  of  construction  taming^ 
merely  upon  the  intention.   To  effectuate  the  inten- 
tion, an  implication  may  be  made ;  and  unless  some 
estate  is  implied  here,  a  large  portion  of  the  issue 
cannot  take  at  all,  which  would  defeat  the  intentioo. 
Cases  for  raising  estates  by  implication  are  numerous; 
for  instance,  Pt/bus  v.  Mitjbrd^  {b)  Southcote  v.  S(aa>- 
tUj  (c)  on  covenants  to  stand  seised  to  uses :  Willis  v. 
Palmer,  (d)    The  principle  is,  if  I  give  an  estate  to  a 
stranger  after  failure  of  issue  of  my  eldest  son,  that  is 

(a)  17  Ves.  jon.  (d)  5  Barr.  2615. 2  Black. 

O)  1  Ventr.  372.  687.  S.  G. 

<c)  2  Mod.  207. 
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91  ^fl  to  tbd  eldest  boA  in  taih  In  Roe  v.  S&mersetyCd)        Moaa 
lin  estate  for  life  was  implied  in  leaseholds,   Sd,  in  Doe        ^,^' 
V.  Ho9lcimjib)  it  was  held  that  an  estate  might  arise 
by  implication  from  mere  eircttmstances,  without  any 
«rift«     Newkm  v.  Banardine(c)  is  another  instance  of 
an  estate  tail  implied  without  any  gift. 

As  to  all  the  copyholds  and  leaseholds  for  \ir&^  the 
question  is  conceded  to  us. 

As  to  .the  leaseholds  for  years,  the  Cy  pres  doctrine 
certainly  cannot  strictly  apply;  but, 

].  The  leaseholds  fn  Littleton^  Heing  givien  by  re- 
ference only,  must  follow  the  devise  of  the  freeholds 
there. 

S.  As  to  the  others^  the  words  used  are  the  same, 
and  the  maxim  *'  Noscitur  a  sociis'*  applies. 

The  addition  of  the  word  <<  Executors"  in  the  be- 
quest of  the  leaseholds  to  the  issue,  means  no  more 
than  that  it  is  a  gift  out  and  out.  1 1  is  merely  synouy  mous 
with  '^  representatives." 


(a)  lb.  i608.     %  Black.         (ft)  9  East  300. 
690.  S.C.  (c)  Moor  l%7. 
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The  Court,  having  taken  time  to  conaider,  retarncd 
tbe  foUofiring  certificate : 

Answer  to  thejirsty  second,  and  third  Queries, 

We  have  heard  counsel  upon  this  case^  and  have  con-* 
sidcred  it,  and  are  of  opinion  that  all  the  nine  children 
of  Sarah  Mogg  took  estates  in  tail  general^  as  tenants  in 
common,  with  cross  remainders;  first.  In  that  part  of 
the'  High  Littleton  estate  which  was  devised  to  the 
Testator^s  widow  for  life;  secondly.  In  the  Upper 
Mark  Estate;  and,  thirdlj/.  In  those  copjholds  and 
coal-mines  of  which  the  Testator  was  seized  in  fee; 
and  that  those  same  persons  took  the  absolute  interest 
in  the  copyholds  and  leaseholds  the  Testator  hvAfor 
Kves(a)  or  years,  and  in  the  coal-mines  he  bad  for 
years,  with  tbe  exception  only  of  that  copjhold  or 
leasehold  which  was  to  be  annexed  tp  tbe  residue  of 
the  Jtligh  Littleton  estate.  And,  as  to  such  residue  of 
the  High  Littleton  estate,  and  the  copyhold  or  lease** 
hold  to  be  annexed  thereto,  we  are  of  opinion,  that 
the  four  children  of  Sarah  Mogg,  bom  in  the  Testa- 
tor^s  lifetime,  Jacob  Mogg,  who  was  born  before 
John  Hodgei  died,  and  Charles  Mogg  who  was  then 
en  ventre  sa  mere,  take  estates  in  tail  general,  with 
cross  remainders  in  such  residue  of  the  High  IaHU> 
ton  estate,  and  also  in  such  copyhold  (if  a  fee-sioiple, 
and  intailable),  and  that,  if  such  copyhold  or  leasehold 
were  j^r  lives  {a)  or  years,  those  six  persons  took  tbe 
absolute  interest  therein. 


(a)  It  will  be  afterwards 
seen  that  this  turned  oat  to 
have  been  a  mistake,  and  the 
Decree  treats  the  leaseholds 


for  lives  as  capable  of  estates 
in  the  nature  of  estates  tail 
and  remainders. 


CAS8S  IN  CHANCSRY.  689 

.  •  ^       -  Moco 

Answer  to  thefourUi  Querj/.  «, 

\^e  are  of  opinion^  that  t1i(d  idsqib  ot  each  bf  Mrd. 
^ff^gg"^  children  as  Wfere  bofn  prior  to  ihe  Testalor^a 
decease,  take  )in  interest  In  tbe  Lower  Mark  estate  as 
tenants  in  Common  in  fee-simple,  expectant  upon  tbe 
determination  of  ihe  estate  limited  therein  to  Skide 
Baker ^  aAd  John  33ooperj  as  Trustees;  but  that  non6 
of  the  issoe  of  such  of  Mrs.  Mogg^s  children  as  were 
borli  after  the  Testator's  death  take  atij  interest  in  the 
Lower  Mark  estate^  and  that  none  of  the  grandchild- 
ren take  any  interest,  except  as  issue  in  tail^  in  an;  of 
the  ether  property. 

Answtr  to  ihefflh  Querj). 

We  are  of  opinion  that  the  shares  of  Martha  Hodget 
Mogg  and  Thomai  Mogg  in  all  the  fee*simpl^  property, 
except  the  Xoiver  JforJE:  estate,  vested,  upon  their 
deatbi^-  in  tail  general,  with  cross  remainders,  in  such 
of  the  children  of  Sarah  Mogg  respectively  as,  accord* 
ing  to  oar  answer  to  the  first  three  qneries,  todc  estates 
tail  in  that  property,  and  in  the  two  daughters  of 
jRkhard  Mogg  who  died  before  Martha  Hodges  or 
Thomas;;  and  that  the  shares  of  the  said  MatOia  Hodget 
MoggwaA  Thomas  Mogg,  in  the  copyholds,  leaseholds, 
and  coaUittine^  the  Testator  htud  fir  Hves  (a)  or  years 
pasaed  to  the  personal  representatives  of  the  said 
Martha  tMlges  Mogg  and  T1ioma»  Mogg^ 

In  eonaeqnenee  of  this  eeitificate,  the  original  Bill 
was  aoMnided  by  striknig  out  Rolfiri  Mogg^  as  a  co* 
platntifl^  and  making  him  a  Defendant;  and  (seve« 
ni  births  and  deaths  having  intervened),  m  Bill  of 

(«)  See  aate. 
Vol.  I.  2Z 
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Moa4»         ttevivor  and  Supplement  W9A  filed,  wbicb  slated  Ae 
Mom,        certificate,  and  urged  that,  by  the  effect  of  tbe  cert-- 
ficate,  the  Coiyrt  <of  King^s  B?ncb  was  of  opinioo  that, 
as  to  such  parts  of  jtbe  Testator^s  estates  at  Jffii^  IM- 
ikton  as  were  devised  ,to  the  T^tator*s  wife  for  her 
life,  (ponsi^ting  of  the  mansion-hoase^  and  certain  lands, 
hereditaments,  and  premises^)  the  pine  children  of 
Sarah  Mogg  were  eqpalljr  entitlei^^o  the  same  in  taU^ 
and  that,  i^UJb  respect  to  the  r^idue  of  the  estate  in 
High  Littleton^  devised  doring  the  life  of  the  Testa- 
tor's son  to  Trustees  qpqn.  pertain  trusts,  the  aaipe  be- 
longed to  the  ^ve  children  only  of^  SaraA  Mogg^,  (iu'^ 
eluding  the  Plaintiff,  Jaco6  MoggJ  wbo  were  bora  in 
the  lifetime  of  the  Testator's  son,  John  Ifod(geSy  and 
the  Plaintiff,  Charles  Moggf  who  was  tlien  en  venire  sa 
mere^  (but  excluding  the  Defendant,  IRcberi  Jtiogg^) 
in  tail  general,  with  cross  f^mainder^i  «M  MiMf  with 
respect  to  the  fieehold  estate,  of  the  Testalor  aet  withia 
tbe  parish  of  JBigh  LUtld0n^{^y  all  tbe  nine  cUdrea 
of  Sarah  Mogg  took  equitable  estates  for  life^  to  each 
of  them  one  uodivftded  ninth  part,  with  lanmiader  to 
the  issue  colleetively  of  the  four  eldest  af  snpb  chiU« 
ren,  wbieb  fouc  eldest  only  were  borfi  in  the  lifetime 
of  tbe  Testator ;  that .  the  frediold  colKeriet  whevpso- 
ever  situate  beloi^ped  to  the  aiae  ohiMren  oiSarak 
Mogg  equally  in  tail ;  that  the  copyholda  ef  iahmtaace 
in  Thnsbwy  belonged  la  tbe  six  ehiUbeaoqly  af  SSsfoA 
Mogg  who  were  living^  or.  em  vtnire  m  atans  at  the  tine 
of  the  death  otJohn  Hedges^  tbe  Testator"^  sea,  in 
tail ;  and  that  the  copyboMs  for  life  ia  that  parish 
lind  tbe  leaartiekb  ia  (he  sane  parish,  whetbar.fichVes 
or  years^  bekuiged  to  tbe  same  six  cbildffea  abaolotelyf 

(a>  tt  will  ba  ebserr  e  c'answtrs  of  the  Coart  sf  K. 
that  this  construction  results  B.  at  to  the  Upper  and  Lover 
from  cottUalog  together  Ibe    AfarA  estates. 
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^clttfii^e  of  the  collietieft^  whlteter  teiior#  they  might        Uoaa 

je  of;  liM  all  copyholds  of  mhef itatiee  in  nny  other        ^^' 

places  beknigfihg  to  the  nine  <ihildren  of  Sarah  Mogg 

squatty  Ininit^  {a)  end  copyholds  not  of  hvh^ilanc^  Jn 

Ihe  tatno  ehtldn^n  abdoliitely ;  and  the  colfiertes  where^ 

soevet*  iiloafe,  titid  bf  %het  tenore  doev^iv  (Aot  being 

freehold,)  belMged  t6  the  nine  ebildreo  of '  SamA 

Mogg  e^iifilty  and  ebsoltatelyi    thot  the  iMreft  of 

Marika  Ifvdges  JBaWer^Wnd  TTunnas'Mogg  deceased^ 

became  the  property  of  such  partlei^  Wd  Ibr  stlch 

estates  as  follows,  (that  is  to  say,)  with  regard  to  the 

estates  in  Jffigh  Zi/lfelon  demised' to: the  Testator's 

widoir  for  lifb,  that  the  -sattte  belorig^  to  the  six  sttr« 

vivtng  children  of  Sarah  Mogg  deceased^  and  to  Sarah 

Mogg  and  Mariha  Mogg^  the  ebildren  of  Stichard ' 

Mogg,  in  seven  parts  or  shares,  (the  said  Sarah  Mogg 

and  Marfka  Mogg  taking  one  Of  such'  seven  shares)  ; 

dnd,  with  respect  to  the  e^tlitcfs  in  High  lAtileton,  de- 

tised  to  the  Trusteed  during  the  Hlb  of  the  said  John 

Hodges^  ib' George  Mogg,  Jacob  Mogg  and  Clutrki 

Moggj  respectively,  and  to  the  said  Sarah  and  Mariha^ 

the  children  of  IBchard  Mogg  deceased,  in  four  eqnal 

parts  or  shares,  (the  said  SartA  and  Martha  taking  one 

of  such  fbur  shares  between  them ;)  and,  as  to  the  ft*ee- 

hold  estate  not  in  the  parish  of  Aigh  Ltiiletony  that 

the  same  belonged  to  the  children  of  Richard vinA  Geo. 

Mogg,  fi^spectively,  according  to  their  numbers,  as^ 

pui^hatefs  in  ibe-simple.    And^  as  to  the  freehold  col-' 

Iteries  and  copyhold  estates  of  inheritance  not  in  Ttms* 

bury,  id  the  six  surviving  children  oT  Sarah  Mogg, 

and  to  Varah  and  Martha,  the  chfildren  of  Richard 

-^^gg)  (such  last  mentioned  children  taking  one-seventh 

(a)  Vide  postea  as  to  thi^,     belag  copfproabie  to  that  of 
the  devise  of  the  copj^holds,     the  Lozter  Mark  estate. 
tccording  to  the  real  Will, 

2Z2 
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Moc*        part  betw<sen  them) ;  as  to  the  copyhold  estatea  of  Uh 
iyi^^^        heritance  in  Timtbury  Co  George  Mogg^  asd  the  child- 
ren of  Richard  Mogg^  (fuch  chihlreD  tahingoae-feorth 
part) ;  and  as  to  the  oopybold  estates  for  livea^  to  the 
costoiaary  heirs  otMeHhaHeigei  BmiermaA  Tbomas 
Mogg;  and  the  chattel  leases  to  dieir  persooal  repr^* 
sentatirea  absolotely;  and  the  Bill  prayed  that  the 
certificate  of  the  Court  of  Kieffs  Bench  might  he 
confirmed^  and  the  rights  and  laterests  of  the  parties 
declared  accordingly^ 

Rebefi  Meggi  by  bis  anawer  slated,  Oat  he  was 
advised  that,  according  to  the  trne^onstraetioa  of  the 
eertificate^  and  of  thd  Willi  all  the  nine  childfea  o( 
SanA  M(^  took  eqaitable  estates  tail,  with  cross  re* 
mainders  in  the  Testator's  freehold  estates  not  in  the 
parish  of  High  lAUtOem  /  and  that  the  trae  constmctioR 
of  the  certificate  was  not  as   ia  the  Sapplemental 
Bill  stated,  inasmuch  as  the  Court  of  King^s  Bench 
gave  no  opinioa  that  the  aaid  nhie  childron  were  enti- 
tled to  equitable  estates  tkfc  tbear  lives  only.    He  sob* 
mitted  that  he,  together  with  the  other  children  ofSwrak 
■  J^^gi  ^^  <^ft^'  ^^  ^^^^  ^  ^^  Testaior^a  sdv*  Jokm 
Sodgei^  were^  by  the  effect  of  the  certificate,  excluded 
ftom  any  share  of  the  estates  in  Sigh  IJuUtem%  so  de* 
vised  io  Trustees  during  the  liA  of  the  Testator's  son, 
John  Hodges  i  and  that,  if  such  were  the  coastructioo 
of,  or  necessary  inference  fhwi,  the  oertificate,  the 
same  was  in  that  particular  erroneous ;  fi>r,  tiw  De- 
fendant was  advised,  that  he  would  in  that  case  be  ez«  ' 
eluded  firom  any  share  ofthe  last  mentioned  portion  of  i 
the  freehold  estatos  of  the  Testator  in  Hig^  IMdUm, 
whereas  he  submitted  that  he  was  entitled  to  an  estate 
in  fee*8imple,  or  fise-tail,  in  one-ninth  part  of  the  mme, 
And  also  to  a  share  of  and  in  the  parts  or  shares  of  the 
same,  late  belonging  to  Martha  Hodges  Barter  and 
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M^gg  dec— leJi  by  tke  eleet  of  the  eroM  re«        Moco 
looDtaiiMdl^ifnplkalioaintiie  WiUofthB        ^^ 
Testetor,  GeMge  i74idjgpv  f  aod  kadio  ralNBkted  rach 
eertifiate  was  erroMoofy  iwifiBqeh  n  the  Court  of 
King's  Beodi  were  therebjr  of  o|»iion  Uuit  the  sharce 
of  the  tereml  shiUreB  enlideA  lo  such  <ir  the  Teele* 
tor*8  cfltetee  as  wme  copyholds  and  leaseholds  fi>r  lives 
did  irest  ia  each  childreB  for  alnokite  inleiests;  and 
tbsit  the  shares  late  of  the  said  JtfarCAa  Hadga  RwrUr     . 
and  Thomm  Mogg  deceased,  of  aod  io  sash  copyholds 
and  leaeekolds  for  li?eS|  were  respectively  vested  in 
tlieir  persoaal  lepresentatives^  whereas  ha  sabmitled 
that  such  copyholds  and  leaseholds  for  lives,  being  by 
law  capable  of  limitatioas  in  the  nature  of  estates  tail, 
and  reBnainders  over,  the  estates  and  interests  of  the 
several  children  in  whom  the  same  became  vested  by 
the  Will  were  interests  in  the  natore  of  estates  tail, 
and  that  the  shares  of  MaHha  Hoiga  Barier  and 
Thamoi  Magg  respectively  did,  on  their  respective 
deadto  witheot  issue,  go,  in  the  manner  of  a  remeindev 
to  the  several  other  ebildren  entitled  to  the  original 
shares  thereof,  an  J  to  Sarah  and  Martha^  as  i^ne  of 
the  body  of  their  late  fother,  Rickard  Mogg,  deceased. 
And  he  insisted  on  a  right  to  a  share  in  the  last  men- 
tioned portion  of  the  freehold  estates  in  High  Uukian^ 
in  opposition  to  the  Pkintifls  and  the  other  parties, 
who  by  the  effect  of  the  certificate  were  alone  con- 
aidered  as  entitled  thereto,  and  also  a  part  of  the  last 
mentioned  shares  in  the  copyholds  and  leaseholds  for 
lives,  in  opposition  to  the  personal  representatives  of 
the  said  MariAa  Hodge$  BarUr  and  Thoma$  Mogg^ 
fespeetively.    And  he  submitted  that,  according  to  the 
true  construction  of  the  Will,  and  by  die  effect  of  the 
subsequent  assnrancea  ia  the  pleadings  mentione4»  he 
was  at  law,  (or  at  least  in  eqotty,),«entitled  to  an  estate 
in  fee-simpley  or  fee«tatl|  ia  onei'iiiiitb  part  of  all  tlia 


eo* 


MOGO 

9. 

Mooo. 


CASUS  IN  CHANCBRY. 

fineehold  eitetM  of  the  Testator,  as  wiiU  in  tka  parah 
^  High  Zk7lfclP%  as  In  tlM  pariiriifle  of  JMndb,  ^EmI 
JBrml^  SMti  £r««<,  and  other  pariibe«  io  UMimraty 
of  Srwerieli  wiAoat  eey  excepiioiiy  and  in  all  Ibe  five* 
hdd  coUieriei,  and  abo  to  an  equal  ftert  or  ahsre  with 
his  surviving  biothers  and  aislers,  and  with  Smrnk  and 
Mariha^  (the  heirs  of  the  body  of  hit  brother^  RMard 
Moggj  deceased,)  in  the  two^ninth  pafla  or  shares  of 
the  said  freehold  estates  amd  cottierles  whieh  originsUy 
vested  in  the  said  Martha  £Mgef  Sarin  and  Thomas 
Mogg^  respectively,  and  that  be  was  entitled  in  equity 
to  the  like  parts  or  shares  in  the  copyholds  and  leaas- 
holds  ibr  lives,  and  to  an  ahsoluto  ialeresl  ia  Qiia<«ialk 
part  of  the  leaseholds  for  yean^  or  estates  of  tiie  natare 
of  chattd  interests:  that  the  legal  estate  in  fee-sisio 
pie,  and  absolute  interest,  in  all  the  Testator^s  estates 
iirediold,  copyhold,  and  leasehold,  passed  to,  and  be* 
came  vested  in  the  Trastees  therein  named  x  and  that 
the  divers  beqoests  therein  contained  in  fiivoor  of  the 
children  of  Sarah  Mogg  were  wholly  of  the  natare  of 
trusts  or  equitable  interests^  and  not  of  the  natare  of 
legal  estates. 

The  Cause  came  on  upon  the  equity  reaerved,  at  the 
Sittings  after  Trinity  Term^  1815. 

Leach  and  Patmer^  fiir  the  Defendants,  Hfnty 
Hodges  Mogg^  and  Dorolhy  KingsmUl^  and  their 
ftmiiies. 


'  There  are  three  points  to  be  argued ;  ^/iml,  that 
Henry  Hodges  Mogg  and  Doroihjf  Kingsmill^  together 
with  Robert  Mogg,  were  entitled  to  shares  in  the  re- 
sidue of  the  Littteton  estate,  as  tenants  in  tail  in  com- 
mon with  the  other  children :  secamditfj  That  Aey  sre 
entitled  to  estates  tail  in  the  estates  in  Mark  and  other 
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i:  mi^UMfy^  That^  Mppoiiiig Ike intereots        Mma 
of  an  tlM  dddftn  in  the  iMter  epiate  to  hwebeeo 
<mlyeqaitaUeiiiieiwt9  for  life,  yet  they  aU  lake  «)r 
their  joinl  lives  «id  tke  Kfrof  the  eorrivor. 

2*  If  it  WM  the  intttaion  of  the  TesUitor  thftt  all  the 
childcea  ehonld  t^ke,  they  all  will  take,  whether  the 
limitaiioaa  are  couidered  as  remaiaders^  or  as  execu- 
tory clevises.    Now,  that  the  Testator  inteaded  all  to 
take,  appears  by  his  using  the  words^  ^^  begotten  and 
to  be  begotten,''  which  cannot  be  satisfied  otherwise : 
for,  if  it  be  supposed  that  he  meant  those  children  only 
who  were,  bom  before  hi^Will,  and  should  be  born 
afterwards  in  his  lifetime,  then  the  word  begotten  would 
have  been  sufficient,  the  Will  speaking  from  the  time 
of  his  death*    If  we  suppose  he  meant  those  born  and 
who  should  be  bom  be/bre  John  Modges's  death,  that 
conatruction  cannot  prevail,  because,  where  he  in- 
tended that,  he  has  expressly  said  so  ;  as  in  the  gift  of 
the  rents  accumulated  during  his  son's  life :  and  there 
is  no  thurd  constraotion,  except  that  which  takes  in  all 
the  nine  ehildren.    Again,  the  Testetor  declares  that 
both  parts  of  the  High  lAUkion  estate  are  to  go  to  the 
saase  uses  t  and  yet,  aeoording  to  the  certificate,  one 
part  went  to  all  the  oaae  chiMrea,  and  the  other  part 
to  only  six  of  then. 

Coosideriiig  these  limitations  as  executory  devises, 
the  effect  would  be  that  the  estate  would  vest  in  such 
of  the  children  as  were  livings  at  the  Testator^s  death, 
and  open,  from  time  to  time,  for  the  purpose  of  letting 
in  thpse  subsequently  bora.  This  construction  has 
been  adopted  in  many  cases.  Cook  v..  Cook^  {a)  Weld 
V.  Bradburjfj  (b)  Shepherd  v.  Xngram^  (c)  Mills  x, 

(a)  «  Vera.  546.  (c)  Ambl.  44B. 

(6)  lb.  706t  '  5 
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Moo«        Norrh  j  (a)  and  H  cannot  make  any  < 

the  estate  wbieb  in  te  be  opeaied  in  tkis  i 
naily  vented  by  way  of  exeenlory  devise,  a»  ia  any 
other  manner.  In  oor  case,  it  was  originidiy  a  veatod 
remainder ;  and,  admitting  the  rule  of  law  that  a  vested 
remainder  nnder  a  conveyance  at  common  law  cannot 
open,  yet  that  does  not  apply  to  a  devise,  or  to  a  eoa- 
veyance  by  way  of  use.  Feame'B  Contingent  Re- 
mainders (Buil.  Edit.)  SIS.  But,  taking  the  whole  of 
this  Will  together,  the  legal  estate  in  this  part  of  the 
property  remained  in  the  Trustees  of  the  Wilt,  at 
least  during  the  life  of  the  Testator*^'  widow,  which 
would  be  sufficient  (upon  every  construction)  to  let  in 
all  the  nine  children.  On  this  point  the  case  resembles 
Chapman  v.  BlisseiL  (b)  There  the  ulterior  trusts  le- 
quired  that  the  trust  estate  should  last  longer  than  the 
life  of  the  son;  and  the  purpose  in  this  case,  of  securing 
the  annuity  of  £100  during  the  widow^  li^  oaight  to 
have  the  same  effect. 

?.  The  olgection  to  the  diiUreR  taiung  eatatea  tail 
in  the  Mark  property  is,  that  the  limitations  to  the 
children  are  equiiabk^  and  those  to  their  issue  kg^L 
That  objection  is  founded  on  a  tecbaieal  rule  of  law, 
which,  in  a  case  lilse  this,  arising  ilpon  a  Will,  nut 
give  way  to  the  intention  of  the  Testator.  Many  cases 
at  law,  as  Doe  v.  ApjOinj  (c)  Doe  v.  SmtiA,  (d)  aod 
.  others,  proceed  upon  the  rule  of  eflbctuating  the  ia- 
tention,  to  which  all  other  rules  of  constriKtion  give 
Way.  But  this  is  more  particula^y  the  case  in  a  Coort 
of  Equity,  ^where,  in  all  cases,  an  estate  of  inherilsace 
is  given  to,  or  withheld  from,  the  first  taker,  aeeoidiDK 
as  the  intention  may  require.  This  is  proved  by  all 
the  cases  which  have  occurred  on  the  constructioB  of 

(a)  5  Ves.  jan.  335.  (c)  4  T*  R.  8S. 

(5)  Cases  Temp.  Talb.  145.        {d)7T.K.  »U 
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nrlkki,  m  wdl  m  ito  calM  of  Jfirigk  r.       Mom 
(«)  and  Ki$g  t.  BmrckeU,  {b)  which  aroM  ^ 

I  Wilk,  This  ^amc^  qMBtion  does  aot  aiipear  to 
IniTe  ariteD  itt  ujr  femer  caie ;  b«t  the  etremnstaBcei 
»  Alf  T.  Jmeham  (e)  were  cdculeted  to  rebe  the 
queelioii ;  and  there  the  firat  taker  was  held  to  been* 
tided  to  an  estate  taiL 

3.  Supposing  the  children  to  take  only  life  in- 
terests in  the  Mark  estate^  then  we  contend  that  they 
take  fiir  the  joint  lives  of  all,  and  the  life  of  the  sur- 
viTor.  Upooythis  point  the  certificate  is  silent.  No 
objection  to  this  construction  can  arise  firom  the  estetes 
vesting  at  dtiierent  times.  Lord  Coke^  (Co.  Litt.  188. 
a.)  says,  ^  In  some  cases  there  may  be  joint  tenants, 
and  yet  the  estete  may  vest  in  them  at  several  times ;" 
of  which  some  instences  are  put.  Again,  whether  an 
estete  is  joint  or  not,  is  to  be  gathered  from  the  con* 
text,  and  does  not  depend  upon  any  particular  words, 
BUsseU  V.  CranweUj  (d)  Rigden  v.  FaUier^  (e)  Barker 
v.  Oiks,  (/)  Cock  v.  BurrUh^  (g)  Armstrong  v.  Eld^ 
ridge.  (A)  Here  the  intention  evidently  was  to  create 
a  joint  tenancy ;  ^rstj  from  the  direction  to  pay  the 
rents  for  the  support  and  maintenaAce  of  the  children, 
shewing  that  their  benefit,  alone  was  intended ;  second'^ 
fyf  from  the  direction  to  pay  during  his,  her,  and  their 
Ufe  and  Uves,  which  is  the  same  thing  as  sayipg,  during 
the  lives  of  them  and  the  Qurvivor ;  ikirdljf,  from  the 
bequest  tp  the  issue  being  to  take  efiisct  qfler<  the  de* 
cease  of  such  cMid  and  children,  shewing  (as  Lord  Thur^ 
law  said  in  Annstrong  v.  JEldridge,)  that  nothing  was  to 
go  to  the  children  while  any  of  the  parents  were  living. 

(a)  Amh.  SS8.  (e)  2  Vss.  S5S. 

(6)  lb.  378.  (/)  3  P.  Wm.  MO. 

(c)  3  Bra.  CCbU  (g)  I  Vera.  425. 

(d)  Silk.  387.  (*>JJ3ro.C.C.»5.  ' 
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MtftfG  B^dgion  for  Oe  Bdhadhit,  lIMeit  JAg^* 


9. 


Tkende  ii daiurly MtaUuMy  that  wlwie  tlleg^ 
nenlinlMiliQn  of  Uie  Tettntor  4SM  l>9  plai^^f  ^oUeOed 
fiNHD  hiitWill,  Uilit  iiiteDti<m  ahsll  bcrcfivri^i  wtoef- 
tmty  niegB  it  49  8««k.Bfi  to  cMtravem  aDjinde  or 
principle  of  law.  Tliere  are,  th9i«fiiff»  .Upp  objeeU 
to  be  poraued  in  this  case : — 

L  To  shew  that  the  Testator  intended  aU  Ik  cUU^ 
ren  of  his  daughter,  Sarah  Moggy  to  take. 

8.  To  shew  that  such  intention  maj  by  law  be  car- 
ried into  effect. 

I.  It  is  the  general  plan  of  the  disposition  designed 
by  the  Will  to  gi?e  all  bis  estates  to  his  son's  bmi\j 
first :  to  pass,  when  be  had  exhausted  them,  to  the 
family  of  his  daughter  Mogg  ;  and,  wBen  he  bad  ex« 
hausted  them,  but  not  before,  to  take  the  femily  of  his 
daughter  Hording.  This  is  the  general  purport  to  be 
collected  from  reading  the  Will.  The  particular 
wording  of  the  devises  is  to  the  same  effect;  for^  when 
be  speaks  of  the  children  of  his  son  (who  was  a  bache* 
lor,)  he  uses  the  words  <<  to  be  begotten,**  but  when  be 
speaks  of  Mrs.  ilfo£^g>  children  (some  of  wbom  were 
liring,)  he  says,  <«  begotten  and  to  be  begotten."  B"* 
this  is  still  moire  strongly  marked  with  reference  to  tbe 
period  of  his  son's  death,  which  is  the  period  to  which 
the  present  question  applies  ;  for  when  he  is  speakiag 
of  an  accumulation  of  rents,  which  he  directs  to  be 
divided  on  his  son's  death,  he  uses  the  expression 
«  children  of  my  daughter,  S.  M.  who  shall  be  ir/ffg 
iU  the  decease  of  my  said  satij^*  from  which  it »  ^^^^ 
to  be.inlenred  that  when  he  did  not  use  those  restric- 
tive words,  he  did  not  mean  them  to  be  implied.  When, 
therefore,  be  goes  on  to  devute  his  estates  bom  ^ 
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m»m  tke  Jtwmg  •TiJifo  vooi  tl^  ^^  idl  ted  €wty'  Urn  Mm« 
eUld  «ii€l  cbiMreiH  te.  bsRotteft  and  to^  be  begolten,"  ^f^ 
wilhoat  rettrietioQi  be  did  Mfl  nmrnto  cnKkde  ny 
child  wbitever,  bom^b^fiMrv  thUifefiMt  or  Ml.-  Again^ 
he  gives  th*  reudiie  of  hn  p^fumd  estete  to  the. 
^  ehUdratt  of  &  JIf/'  generaUjr  (aiidei<  whidi  thow 
livuig  at  his  deeth  would  teke,  as  he  no  donbt  la4 
tended)  s  but.  the  Mark  estate  he  gives  to  <«  all  and 
every  the  child  and  children,  fro;  begotten  and  to  bo 
begotten,^  under  which  words  the  Court  of  B,  R.  has 
certified  that  all  the  nine  children  took  equally.  From 
nil  these  eircumstaaces  we  are  bound  to  conclude  that 
by  these  words  the  Testator^  intended,  and  that  the 
Court  has  held  that  he  so  intended,  all  the  children  of 
his  daughter,  however  anmeronib  ^  ^^^  There  v^ 
doubtless  many  particular  intentit  apparent  on,  Ihis 
Will  which  are  inconsistent  with  the  general  iailsnt^ 
and  with  eadi  other;  bnt  the  law  will  reject  them^and 
eftctuate  the  general  intenlL  Now,  the  only  eoostvoo* 
tion  which  will  effecteale  the  general  intention  is  that 
which  gives  to  all  Mrs.  M0gg'$  children  an  estate  tath 
They  must  take  an  estate  tail  in  order  that  the  re- 
mainders over  may  not  be  disappointed,  thoogh  that 
construction  is  very  strongly  opposed  by  tbe  particular 
language  of  4he  Will;  and  on  the  other  hand  all  the 
children  must  take,  or  else  the  remainderB  over  may 
take  effeet  befinre  tbe  Testator  intended;  as,  fi>r  in* 
stance,  if  the  three  youngest  children  of  Sarah  Mogg 
are  to  be  excluded,  supposing  the  six  dde r  had  died 
without  issue,  the  Harding$  muft  have  taken,  or  if  they 
had  not  taken  the  estate  must  have  gone  over  to  the  ro» 
moinder  men  in  iee,  (iriio  were  mere  strangers,)  to  tlie 
exclusion  of  those  three  youngef  children  or  their  issuet 

S.  It  is  to  be  inquired  whether  tMp  intention  of  the 
Testator  is  opposed  by  any  rule  of  law*  And  here  it 
may  be  proper  to  remark  that  the  rule,  if  there  be  any, 
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]lo««         HMBt  be  a  twie  oi  poUqr^  ttod  not  a  mero 
^*  rote)  for  uera  taetekal  ndes  aiial  giw  way 

Ihey  am  appoied  to  it»  ialentioB.  The 
whether  there  ie  aay  rule  to  oppoee  as,  will  be 
answered  hf  nquaring  how  all  theebildreii,  (eupposiQ^ 
thsai  all  to  tahoy)  could  tahe$  or  io  other  words  ¥y 
reffasiog  the  devise  to.its  techaical  opermlioD.  Iftfaevo 
had  been  no  child  ofMia.  Mogg  livii^  at  the  TeaUi* 
tor's  death,  this  remainder  wotdd  have  beea  a  eoa* 
tingent  remainder.  I  do  not  contend  that  it  co«ld 
haye  taken  eflfect  originally  and  entirely  as  an  exc 
lai^  devise;  it  must  have  been  a  cootii^^ent 
der,  according  to  the  rule  Imd  down  in  Pmrtfi^  ▼ 
Ragers^ia)  Therefore^  if  before  the  contingency  hsid 
Jieeome  vested  the  particnlar  estate  had  been  de» 
strayed,  or  if  it  had  determined  by  Jokm  Hodga^w 
death^-  and  there  had  been  no  child  of  Mrs.  Mogg 
than  born,  or  en  nsnfre  «a  aferc,  the  remainder  moat 
have  foiled  altc^tber.  We  do  not,  therefore,  con** 
traveoe  that  rule*  But^  in  point  of  foct^  this  remain* 
der  never  was  contSa^ent ;  for  there  being  children  of 
SatA  Mogg  living  at  the  death  of  the  Testator^  it 
became  vested  in  them  immediately:  that  rule,  there* 
fore^  is  not  in  ^tueetion«  The  Mark  estate  became 
vested  in  po$$emon^  and  this  estate  (the  LiUlelum)  be* 
came  vested  in  rrniotiMier  immediately  on  the  Testa* 
tor*s  decease.  But,  to  let  the  after  bom  ehUdren  in 
at  all,  they  mtui  tdke  by  way  of  executory  devise,  that 
is,  by  that  particular  species  of  execalery  devise  which 
has  been  called  an  opening  of  estate^  by  which  the 
estate  first  vested  becomes  devested,  as  to  a  portion 
of  the  land,  by  opening  to  let  in  the  after  bom  person. 
It;  therefore,  they  are  to  take  by  executory  deviae,  the 
next  inquiry  is,  whether  they  are  within  the  limitation 
which  have  been  prescribed  to  such  devisesj  and  tho 

(n)  3Saa&d.398. 
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« 

UMwerjDUstbe^  that  tbey  are.    NoWfif  U  it  tberni   .     Moq« 

that  the  Teataior  mtanded  the  after  born  thlldr^n.  to        ^^^ 

tafce,  and  there  is  a  mode  by  wbkh  th?;  c«f  Ulks^ 

(■ataely,  executory  deyifle,),  and  they  are  wi^hi  thai 

boundaries  prascHbed  to  audi  derifles^  ijt  k  diflieqUlo 

understand  why  they  rfiould  not  tahe.    Thp  «arii4eMf( 

of  the  Court  ^C  B^  R-  In  thif  fery  eafle,  m  (h(0[<|iiean 

lion  ai  to  the  Mark  eatate,  s  a  fuU  autbortty  Oi«^  00 

fiir  as  respects  this  rule  and  the  uitenMon,  i|lUhe{qhild« 

ren  ought  to  take.    The  difleraiice,  thf^n,  between  the        • 

two€ases>  must  consist  in  the  one  being  a  deitis^  inpoa* 

session^  the  other  a  devise  in  remaindav:*    But  how  am 

this  make  any  diflerence?  because  estates^  which  o^iso 

by  way  of  executory  devise,  are  altogether  indq>end« 

ent  of  the  .estates  which  they  are  to  abridge  or  defeat 

and  cannot  be?  affected  by  the  nature  or  qna^ies  o( 

those  estates. .  There  is  no  reaaon,  therefore,,  iifh>'.a4 

executory  devise  should  not  be  limited  upop  a  re<^ 

mainder  as  well  as  upon  an  estate  in  possession/  and 

even  so  limited  as  not  to  be  capable  of  taking  effect 

until  after  the  remainder  baa  vested  in  possession :  a% 

&r  instance,  a  limitation  to  A*  tor  life  remainder  to  jBt 

in  fee:  but  if  B.  survives  J.y  and,  afterwards  di^s 

without  issue  living  at  his  decease,  then  to  C.  would 

be  a  good  executory  devise  t  and  yet  there  the  execu* 

tory  devise  must  take  effect  in  abridgment  only  of  thq 

estate  in  reinainder.^*But  it  is  said,  that  it  is  a  rule  of 

law,  that  no  person  can  take  the  benefit  of  a  remainder 

who  is  not  in  existence  at  the  time  when  the  particular 

estate  determines,  and  that  a  remainder  limited  to  a 

class  of  persons,  as  in  this  case,  will  vest  in  those  only 

who  are  living  at  the  time  when  it  vests  in  poysession; 

and  to  this  alleged  rule  the  case  seems  to  be  irfdooed* 

Now,  I  ask  what  are  the  authorities  for  this  rule? 

The  case  of  Baldwin  v.  Karvtria)  did  not  go  to  this 

(e)Cowp.30ft.    . 


Mo^         «xtetit,  fJuf  i9  khetisfiyermibtlil    Mtet  <>r  the  cased  Ui 
Mooa;        ***"'  ^^*  ^^  **^  W-ifiiftH  ^n  penofMi  otete^  is  W 
#Meh  fKd  G<mrt<'i^tile^hrfl!fr ilif'aeliifti  SfmoU  of  ify 
taiA  #littfr  cMHsi.  flei^tbrc*,  sli^fld  61i  tll<»  safne  foiiiKl* 
ftffofi  WttH  afiofliel' clilB^'dl^ '(tad^  ^M  to  tfacf  tfiTwiim  of 
«fofi^;<a)  liiit  dolio«flpt)lj^^(b  deVis^i  ot*  iMtft  other 
caiM' Kaf^e*  been  inftllftly  ctak^' of  ^itiltetloif,  virliere 
the  ^fda hate  b^^'iai  tfa^bhU^renr  and,  eonse- 
qnentiy^  if  liere  flie  TteMotr  havid^  e^resded  Kmself 
Anibi^ttrtifdhfyih^  Gbnrf  has  felt  its^  at  lib^tf  to 
adb^t  itfdircorfslraiitJdn  as  it  ifiight  iebllsid^r  iMSt  eon- 
teifietifJ  'T^\it  #i^e  Is*  tf)M)frteiy  *><  tM^  Whicfr  hw 
^rte  t^lefagth  of  sa^il^tKat  k  Tdst^ttoriAaff  not  in 
ffiitli  a  tMe  M^  this  prd«Me  Ar  all  Iti^  grfthdchOdreii. 
9lte  alleged  rule  seeiAsio  be  ^wA  ^ftbm  one  of  ili0 
eonmion  law;  * iriiiiA  requirt^  'that  all  j^eriolia  itfho 
^i«  ti6  take  iliider  «  feoffmeht'Or  grant,- 'ttinst  be  in 
esse  Mthe  time  of  ihe  livei^  6r  bftheexecttioit  of  the 
grant  i'W  thai  rtole  will  iititgb  ht  ehoiT^,  for  in  ita 
brigibaa ibtiiidfrtidn  if  Irks  sfrictlj,  fas  I  baVe  stated  it; 
and,  fhongh  ilfterwards  Extended  wifh'i^iibrenee  id  a 
remalndet^,  'yet  that  eiitehsioir  Was  tft/tj  to  let  in  iSktf^ 
persons trho should beitresse when  t^  rbnminder be-t 
^aihe  vested  id  Ititerest,  not  when  it  felHlitd  possesrioa. 
Besides,  it  was  a  riile  applicable  stfllmdfe  strongly  to 
estates  in  possession  than- to  estates  hi  remainder; 
and, 'therefore,  the  certificate  as  to  Iftte  Upper  Mark 
Estate  has' decided  that  it  is  not  applicable  in  this  case. 
It  is  a  rule,  in  ikct,  thai  has  entirely  gtvetl  tiray  before 
the  doctrine  of  executory  devise  which  admits  of  the 
littiitationofany  species  of  edtatei,  and  of  their  being 
taken  by  any  perfibns 'whomsoever,  and  at  whatever 
tim^'they  may  come  in  esse,  provided  only  that  the 

*    (ti)  'Bilison  i.  Atfe^j  Sh^     &c.  stg^.  df; 

gleton  f .  Singktan,   Ajfton         (6)  Ld.  St.  John  v.  fTAi/- 

r»  Jtfton^  Heath  ?•  Beathy     bready  uM  svp. 
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tMMiiidflrieB  lie  not  exceeded,  mt.  tfiat  ibeeatAtet  Ih»  Mcmm^ 
tiot  fendered  tdnlienable  larger  than  fiw  alifo^^  IIym  Mmo. 
in  beings  and  inreBtj^ooa  ^iaia  aftemraldsl    i  < . 

To  8^  tke^state  is  not  to,  gq  over  till.l^s.  Mpgg^!^ 
famMjf  is  e^h^usted,  is  begging^ |jie  very  gii<Mi09.  .TbQ 
MTgnnent  prooe^ds  in  a.  circle— as^. for  instanf:^  it  is 
said  tb^i^to  be  begotten!Vma8t.  inean  to  include  tbe 
ivhole  pf  tbe,  children,  becaose  the  Teatal^fX  Jntended 
them  ^le  take,an^  that  be  int^ded  tbi^nf  all  to  take 
because iie  uses  the, words  ^^te  be  b^goften.''  Thescf 
wordsure  satisfied  by  the  certific^tetas  j^^^n49*'  IVitti 
reference,  tp  tbe  gift  in  possesion  *^  bcgotteqi''  of ean^ 
thooe  living  ait  the  Testator^s  death,  and  ^^  to  be  begot* 
ten**  must  mean  all  bom  afterwards.  Bat  with  reference 
to  tbe  gift  Jn  remainder,  <*  begotten**  applies,  to  those 
livmg  at  testator's  death,  and  ^^  to  be  begotten "  ie 
satisfied  by  letting  in  those  who  were  born  afterwards^ 
and  before  •«7oAn  Hodges^n  death. — The  judges  having 
come  to  this  conclusion  upon  the  point,  and  their  epn- 
clusion  being  conformable  with  Ellison  v.  Airejf^  and 
other  cases  in  this  Court,  there  is  not  enough  to  induce 
the  Court  to  dijsseni  from  their  opinion. 

As  to  the  High  Li^l^on ff^ft^ty  nhkh  is  devised 
by  way  of  remainder  after  John  Hodges*%  death,  the 
Defendant*s  argument  is,  that  the  estate  vested  by  way 
of  remainder^  l>ut  afterwards  opened  By  way  of  exe- 
cutory devise.  It  is  to  be  admitted,  that  where  the 
devise  is  of  an  estate  in  possession,  the  after  born 
children  may  take  by  tbe  leamiiig  of  ezeciltory  devise^ 
so  if  it  were  the  case  of  a  deed,  they  might  take  by  way 
of  springing  use.    But  where  is  the  authority  that  an 
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estate*  by  way  of  ilBmaind^  can  opeti  after  oaee  It  in 
Tested-  in  poBatKion?  <Hi'  tlM  oontrarjr,  the  readl 
of  the  rul^  laid  down  in  Pure/by  t.  Ri^en^  k  tbt 
every  case  which  can  take  eflect  by  way  of  remiiider, 
absolutely  excludes  the  learning  of  executor;  dmw. 
Consequently,  no  limitation  can  be  so  coottmed,a8 
that  a  person  who  may  take  under  it  by  wsy  of  re* 
toiainder,  either  vested  or  contingent,  can,  by  a  tsbae- 
quent  event  inconsistent  with  bia  taking  by  wiy  of  re* 
mainder,  take  by  way  of  ex&ntory  devise.  Altkaqgh 
the  conveirse  is  not  true  $  for  a  linritatioii,  which  at  first 
is  an  executory  devise,  may  by  a  subsequent  event  be- 
come 4  remainder.  Here  all  the  children,  if  (kjbd 
been  born  in  John  Hodges^B  life,  might  have  tskes  bf 
way  of  remainder ;  consequently,  those  who  were  in 
fiict  born  after  his  death  cannot  take  by  way  of  exe- 
cutory devise. 

After  the  above  arguments  on  the  mam  points  of 
the  case.  His  Honor  Mopped  the  other  coonsel  who 
were  to  have  maintained  the  certificate^  and  declared 
his  opinion  to  be  in  conformity  with  that  of  the  Coart 
of  B.  It,  except  as  to  the  leaseholds  for  lives :  (a)  but 
intimated  that  he  would  hear  the  reply. 

On  a  subsequent  day,  Leach^  afier  what  bad  61kft 
from  the  Court,  and  on  a  consideration  of  tbe  state  of 
the  arguments,  dedined  replying. 


Nothing  aOerwaids  ftU  from  the  Court;  but  Ae 
following  is  an  abstract  of  the  Decree. 


(a)8eeaate. 
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Deebrei  That  the  nine  children  ot  Sarah  Mogg  took         Moea 
»tata»iB  tail  general,  as  tenants  in  common  with         Mom. 
emainders  in  such  parts  of  the  estates  nl^High      March  10, 
JUUlOom  as  were  devised  to  the  Testator's'^idoii.for       1816  (a). 
life,  and  in  the  collieries,  &c  of  which  the  Testator 
^ras  seised  in  fee.     That  they  also  became  entitled,  in 
equal  shares,  as  tenants  in  common,  to  estates  in  the 
onlnre  of  estates  tail,  with  limitations  thereupon  in  the 
nature  of  cross  remainders,  in  all  such  parts  of  the 
copjrliold  and  leasehold  estates,  (except  collieries,  &c.) 
«s  were  helden  tar  one  or  more  life  or  lives,  and  not 
niluated  in  Tbmburjf.    That  they  also  became  enti- 
tled to  the  like  estates  and  with  the  like  limitations 
in  such  of  the  leasehold  collieries,  &c.  wherever  si- 
tuate^ as  were  holden  for  one  or  more  life  or  lives. 
That  they  also  became  entitled  absolutely,  as  tenants 
in  common^  in  equal  shares,  to  such  of  the  copyhold 
estates  as  were  held  for  years,  determinable  upon 
livesy  and  to  the  leasehold  collieries,  &c  and  other 
leasehold  estates  held  for  years,  or  for  years  determin- 
able  upbn  lives,  (except  such  cc^yholds  and  lease- 
holda  for  years  not  being  collieries,  &c  as  were  si- 
tiiale  in  Tbmburjf^  which  were  by  the  Will  directed 
to  be  annexed  to  the  residue  of  the  estates  at  High 
UUkUm.) 

That  Martha  Hodga  Barter  deceased,  Rkhard 
Mogg  deceased,  the  Defendant  Oearge  Mogg^  and 
Thamoi  Mogg  deceased,  (the  four  children  of  Sarah 
Mogg  bom  in  the  lifetime  of  the  Testator,)  together 
with  the  Plaintiff,  Jacob  Mogg^  (who  was  bom  before 
the  death  of  John  Bodges  the  Testator's  son,)  and  the 
Plaintiff,  Charles  Mogg^  (who  was  en  ventre  sa  mere 


'  («)  Reg.  Lib.  B.  1816.  pigs  IWi. 
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MoiM        at  the  time  of  the  death  of  the  said  J(An  Bcdga,) 
Mmo         ^^^  estetes  in  tail  general,  with  cross  reasioden,  b 
auch  parts  as  were  frertdd  of  inheritaneS)  in  the  re- 
flidoe  of  the  estates  in  High  Uttielon  apt  defiled  to 
the  Testator's  wife  for  life,  and  in  such  of  tk  copy- 
hold estates  of  inheritance  as  were  situate  in  TlMwy. 
And  that  the  saine  parties  took,  as  tenants  id  cdomoo, 
estates  in  the  nature  of  estates  tail,  and  subject  to 
limitations  in  the  natnre  of  cross  remaindere,  in  sueli 
of  the  copyhold  estates  and  leasehold  estates  kolta 
for  one  or  more  life  or  lives,  ae  formed  aoy  j^rt  of 
sock  residne  of  the  High  LditleUm  property,  or  were 
situate  in  Timsbury^  (except  collieries,  Ac)  asd  veie 
abo  entitled  to^  and  took  absolutely  and  eqmU; » 
tenants  in  eommon,  such  parts  of  the  reridoe  of  the 
High  lAUldon  property  as  were  held  for  yesn^  orfer 
years  determinable  on  lires,  and  all  tiie  copyhold  asd 
leasehold  estates  in  Timbury  held  for  years,  or  ifc 
years  determinable  on  lives,  other  than  and  exe^tke 
collieries,  fte.    That  the  nine  diildren  of  Soia*  M^ 
4ook,  as  joint  tenants,  an  equitable  estate  for  A^ 
lives,  and  the  life  of  the  survivor,  of  and  in  all  the  fi«^ 
hoU  estates  bot  situate  within  High  IMUelofh(exefi 
collieries,  &c.)  with  remainder  in  fee-siaple  to  tke 
issue  collectively  of  the  four  eldest  of  such  oUIdreo; 
war.  Martha  Hodges  Barter^  Richard  Mogg^  George 
Mogg,  and  Thomas  Moggy  (being  the  cbfldren  bora 
in  the  lifetime  of  the  Testator,)  such  issue  to  take  is 
tenants  in  common,  and  not  as  joint  tenants;  sod  (b^ 
the  same  parties  took  the  same,  or  the  lil^e  inteieit>y 
and  with  the  same  or  the  like  remainders,  in  the  copy- 
hold estates  (a)  of  or  to  which  the  Testator  was  seised 

(a)  See  the  difference  be-     In    R   R.  before  noticrf 
tween  the  WUl  and  the  (^te     whicb  aecoonlsfortkenri*- 
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w  entided  bt  mm  estate  of  ialwritaDce,  net  ntoBte  in        Uaaa 

That  tbe  shares  late  of  Richard  Mo^^  TTionm 
JUof^y  and  Martha  Hodges  Baiter ^  (the  three  deceased 
ebiidren  of  Sarah  Maggy)  in  all  the  Testator's  estates 
aind  properties  respectively,  (ezdnsive  of  their  shares 
of  the  freeholds  and  copyholds  of  which  they  were 
only  tenants  for  life,)  did,  on  their  deaths  respectively, 
descend,  go  to,  or  become  die  property  of,  socb  parjties 
atf  ftUow8,.(that  is  to  Aiy,  j  I.  As  to  the  share  dRkhard; 
amd,  frstj  with  respeet  to  his  share  of  flie  estates  held 
as  freehold  of  inheritance,  to  Sarah  and  Martha^  the 
daughters  and  heirs  of  the  body  of  the  said  Richard 
Moggj  equally  as  coparceners  in  tail;  secondly^  with 
respect  to  the  estates  holden  by  copy  ^f  Court  Roll, 
or  leas^  for  life  or  lives  wherever  situate,  ii  was  • 
declaied  that  a  certain  settlement  executed  by  Richard 
Mogg  barred  the  estate  tail  or  interest  tn  natore  of 
an  estaM  tail  then  vested  in  him,  and  all  estates  and 
interests,  or  Kmitafions  in  the  nature  of  cross  remain- 
ders expectant  or  dependent  thereon,  •  and  that  the 
said  share  passed  by  certain  other  conveyances  in  the 
ideadings  mentioned ;  iMrdhf^  with  respect  to  the  estates 
holden  by  copy  of  Court  Roll,  or  by  leases  for  years 
absolute,  or  for  years  determinable  upon  life  orlives,  it 
was  declared  ttiat  his  said  share,  having  vested  in  him 
for  an  absolute  estate,  also  passed  by  the  settlement 

tion  between  the  certificate  holds,)    proceeded    on   the 

and  decree,  r8  to  these  copy-  ground  that  ^e  whole  iega 

holds.    It  is  understood  ^t  interest  in  them  was  vested 

Che  decree  as  fo^the  kaseholdi  In  the  Trasteos,  both  fay-tfae 

(whidi  weffe.detised  In  the  words  of  the  WiU,  apd  by. 

same  cUuse  with  the  copy-  reDeifals4>f  ike  Jeaies* 
3A8 
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Mom         und  BubaeqMnt  instriimentB.     II.  As  to  the  share 
Mom.        ^^  Thomas  i  and  Jirst^  with  respect  to  the  estates  in 
High  LiUleton  devised  to  the  Testator's  wife  for  life, 
the  saoie  went  or  remained  to  the  seven  childcen  of 
Sarah  Hogg  surviving  at  the  death  of  Thomas^  and  to 
Sarah  and  Marthoj  the  children  of  Richard  Maggj  de- 
ceasedy  (they  the  surviving  cbUdren  takiag^each  an 
equal  eighth  share,  and  the  said  Sarah  and  Mariha 
taking  the  remaining  eighth,  as  representing  their  said 
latefiither.)    Seeondfyf  with  respect  to  fireebolds  of 
inheritance  being  parts  of  the  residue  of  the  estate  is 
High  IMUdon^  the  same  went  er  remained  to  Martha 
^Hodges  Barter  deceased,  and  George  Moggj  and  the 
Plaintifi  Jaceh  and  Charles  Mogg^  and  to  Sarqk  and 
Martha^  the  children  of  Richard  Mogg^  deceased,  io 
)eqaal  parts  or  shares,  (that  is  to  say,)  Martha  Hodges 
Barter^  George^  Jacoby  and  Charles^  took  one-fifth 
each,  and  Sarah  and  Martha^  the  remaining  fifth  be- 
tween them;  thirdy  with  respect  to  the  freehold  col- 
lieries,  &c  :wheresoe¥^   situate,  to.  the  survivinf 
seven  ehildren    of  Sarah   Moggy  and    Sarah  aod 
Mdrihay  the  children  -of  Richard  Mogg  deceased,  in 
equal  parts  or  shares,  (that  is  to  say,  to  each  of  tbe 
said  surviving  children  an  equal  eighth,  and  the  said 
Sarah  and  Mariha^  the  reniaining  eighth  part  be- 
tween .them,  equally.)     Fourth^  with  respect  to  tbe 
copyhold  -estate    of  inheritance    in    Timsbwry;  ^^ 
Mariha  Hodges  Barter^  George  Moggy  the  Plaintifi, 
Jacoby  and  Charles  Moggy  and  the  said  Sarah  aod 
Mariiay  the  ohildren  of  Richard  Moggy  in  equal  fiftk 
parts,  the  faid,  Sarah  and  Martha  taking  an  equal  fiftb 
betsveen  them  equally*     Ftfthy  with  respect  to  the 
estataa  held  by  copies  of  Court  Roll  or  leases  for 
lives,  the  share  of  the  said  Thonuu  Moggy  (eseept 
audi  part  of  the  original  share  of  Richard  Mogg^  u 
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T^homas  aeqntred  viider  the  deeds  or  iiutmaieiiUin  tlie        Mom 
pleeifiogs  mentioned,)  did  on  tbe  death  of  him  the  wd  ^ 

Thomas  Mogg^  (he  having  done  bo*  act  to  bar  his  estate 
or  interest  id  the  nature  of  an  estate  tail,  and  the  limi* 
tations  thereon  esqpectant  or  depending  as  aforesaid^) 
go  over,  in  the  nature  of  a  remainder,  to  soohjof  his  sur* 
viviog  brothers  and  sisters,  as  at  the  time  of  his  death 
were  (According  to  the  several  declarations  of  the 
original  rights  of  the  parties  before  made^)  tenants  im 
COBUDOO  with  him  tbe  said  Thonuu  Mogg^  of  the  said 
premises  respectively,    and  to  the    said  Sarah  and 
Marihay    (the  daughters  and  heirs  of  the  body  of 
Jiiehard  JMogg  deceased,)  each  surviving  brother  or 
sister,  (so  entitled  by  way  of  cross  remainder,)  and  the 
said   Sarah  aod  Martha^ ,  (as  representing  the  said 
Richard  Mogg^  their  father,)  taking  one  equal  part  or 
share,  and  the  said  Sarah  and  Mariha^  taking  their 
share  equally  between  them;   and    the   part  which. 
Thomas  Mogg  so  acquired  as  aforesaid  of  the  share- 
originally  of  Richard  Mogg  did,    on   the  death  of 
Thomas^  pass  by  his  Will  in  the  pleadings  stated. 
Sixthly^  with  respect  to  the  estates  held  by  copy  of 
Court  Roll  or  leases  for  years  absolute,  or  years  de- 
terminable with  lives,  the  share  of  the  said  Thomas 
Moggy  having  vested  in  him  for  an  absolute  estate 
and  interest  did,  on  his  death,  pass  by  his  Will. 

The  Court  made  a  similar  distributive  declaration 
as  to  the  share  of  Martha  Hodges  Barter ^  deceased, 
(muiaiis  mutandis)^  and  referred  it  to  the  Master  to 
inquire  and  certify  what  estates  fireehold,  copyhold, 
and  leasehold,  and  what  collieries,  mines,  and  veins  of 
eoal,  the  Testator  died  seised  and  possessed  of,  and  to 
state  the  tenures  respectively,  and  to  distinguish  all 
tbe  dijferent  parts  of  the  estates  with  reference  to  the 
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MoaO'  pteeediiig  dedttratiom.  And  aba  in  like  launier  to 
Mom*  inquire  and  eertify  in  wliom  th6  aereral  estates  and 
Amea.  of  tiie  said  estates  were  then  vested^  with  re« 
ierenee  to  the  aforesaid  dedarations,  and  bow,  and  bj 
what  means,  and  for  whose  use,  the  same  were  then  ee 
Tested.    And  all  usual  directions,  &e.  (a) 

<a)  This  note  of  the  ctie  has  been  conmeoted  oa  bj 

UMoggw.  Mau  was  ctoi-  Mr.  Prut&m^  In  Os 3d  ToK 

amidosled  by  }h.Hodg99n^  of hisworkoa Ce8ifi;raaaB|, 

'  ef  LUhooUm  bm.    The  case  p.  bbb. 
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1810. 


Rolls, 
Mg  16, 1816. 

One  of  two 
EiecQtora  tnd 
Tnifteet,Bot 
litTiDg  acted 
otherwise  thn 
bj  joining  with 
hisco-Ezecntor 
and  Tnittee  in. 
the  lale  of 
*  stocky  vnder  a 
reproMntatroB 
that  the  sale 
was  necessary 
for  payment  of 
debts,  which  it 
was  not;  the 


WOODHAM   sod 

-       Pl^AIHTIfFf. 


UNDERWOOD    and   Wife, 
Wife,  and  Others, 

AND 

JOSEPH  STEVENS,  a  bankrupt,  LENT  SMITH, 
BELXi  and  PEARKES,  (asai^eea  of  Stevens,) 
and  KETMER  and  Wife,  (out  of  the  joriediG- 
tion,)        •       '.       ..       •       Defbkdavts. 

JOBN  FARRANT,  by  WiU,  gave  tbemtdoe 
of  hia  estate  and  eflfects  to  Wilton  (deceased,) 
and  to  the  Defendants,  Stevens  and  Smiihj  in  tmst  to 
sell,  and  invest  the  produce,  for  the  benefit  of  bis  three 
daughters  (the  female  Plaintifis,  Underwood  and 
JFoodham^  and  Defendant  Keymer^)  to  be  piiid  to 
them  respectively,  as  therein  mentioned;  and  ap> 
prodnce  hating  pointed  his  said  Trustees,  together  witfi  his  wife,  Eie- 
been  received  cutors.  In  the  WiU  was  contained  a  proviao  that  the 
Trustees  and  Executors  respectively  should  be  an- 
swerable  only  for  such  monies  as  they  should  respec* 
tively  receive,  and  should  not  be  answerable  or  ac* 
eountabfe  for  the  acts,  receipts,  or  de&ults  of  each 
other,  or  for  any  banker  or  broker,  &c.  with  whom 
any  part  of  the  estate  should  be  deposited,  or  for  any 
other  loss,  misfortune,  or  damage  which  might  happen 
in  the  execution  of  the  Will,  except  the  aame  should 
happen  through  their  .wilfiil  de&ult  respectively. 


by  the  latter, 
and  the  greater 
part  api^ied  by 
him  to  his  own 
private  par* 
poses;  held 
chargeable  for 
the  amount^  ex* 
cept  sofaras 
any  part  was 
applied  to  the 
tmst  purposes ; 
together  with 


All  the  Exectttora  proved  the  Will.    IFiliofidied 


interest  9t4per  shortly  after ;  and  the  Testator's  widow  was  also  since 
deceased.  Stevem  got  in  and  received  the  estate  to 
the  amount  of  d^ll,090,  out  of  which  he  made  sefera) 


tent.;  notwlth< 

standing  the 

parties  beiiel< 

dally  interested  consented  to  aad  approved  of  the  sale,  under  a  simOar 

mimpifseatation.    See  tkit  case  referred  tOy  anie,  p.  583. 
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paymentiy .  kaviiig  a  bdanee  doe  from  hiiii  to  Ae         l^^^*, 

estate  of  £3000  and  upwards.    Smiih  no  otberwiie 

acted  than  by  joining  with  Skvem  in  the  transfer  of 

two  snias  ot£lOOO  and  £9^600  stock,  whicli  were  sold       Snrfii s. 

at  two  several  times,  and  the  prodnee  reeeiired  by 

SUvem  alone  ;  the  Master  (to  whom  it  was  referred 

liy  the  decree  to  take  Ae  aeconnts  and  make  certain 

inqniries  thereby  directed,)  reporting  that  Aere  was  a 

balance  in  Sievem^s  hands,  at  Ae  time  of  the  first  sale, 

€i£4lBiy  and  at  the  time  of  Ae  second  sale,  of  J?1055; 

Aat  the  sales  were  not  necessary  for  Ae  purposes  of 

the  Testator's  Will,  and  that  no  part  of  Ae  produce 

had  been  applied  in  payment  of  the  debts,  except 

£YIOtk  which  had  been  so  applied ;  but  for  which  there 

was  sufficient  in  Sievens's  hands,  as  Executor,  without 

resorting  to  the  sales  in  question.  In  Jtdy  1806,  Sievensy 

(wkh  one  CariiaTy  his  partner  in  trade,)  became  bank* 

rupt,  and  Smith  (at  the  request  of  Undeirttood)  proved, 

boA  against  the  joint  estate,  and  against  Sieoen9*a  se^ 

parate  estate,  in  respect  of  the  balance,  wiA  liberty  to 

make  his  election  under  which  of  the  estates  he  would 

receive  his  dividends. 

The  Master  fhrAer  found,  upon  the  affidavit  of 
Sndth^  alid  other  evidence  before  him,  that,  shorfly 
after  the  Testator's  deaA,  (on  the  9 A  of  January ^ 
1799,)  a  meeting  took  place  between  Smth  and  Stevens^ 
the  Testator's  widow,  and  one  of  his  daughters,  (since 
married  to  Undervoood^)  when  Smtk^  upon  being  ap- 
plied to  to  prove  the  Will,  at  first  declined,  but  being 
strongly  uiged,  at  last  consented  to  do  so  upon  the 
positive  assurance  of  the  widow  and  children  of  the 
Testator,  that  he  should  have  no  responsibility  or 
trouble  Iq  the  TestatorVaftirs,  except  >so  for  as  re- 
garded the  liquidatiou  of  certain  partnership  aecouats. 


TW 


C19BS  IK  iCHiffirCfERT. 


i8ia. 


UmNKKWOOD 


witii  whiob  be  was  luppooed  io  be  partiMlaily  €»•»- 
vemat     Tbat^  po  July,  18Q8»  StnciA  wiui  applied  to 
bjF  S(aMi4f  end  the  Pteiattf  C^iNfeiwiotfjoitttly,  to  jom 
with  SUevm$  ^nd  the  Teitator^s  widow,  (  VFibom  hmimg 
thea  deady)  in  tfie  wle  ef  the  first  stock  sold,  whidk- Jbe 
a|;reed  to,  end  did  Bocordio(^y»  on  e  irepreseBtatien 
that  the  aale  was  Deoeamy  in  order  to  enable  Sfeeent 
to  make  to  Underwood  aaadtFanoe  in  re9paet  of  the 
fortune  of  bis  wifib^  (ona  of  the  Testatop'a  daiig^ilisca>) 
to  whom  he  was  then  lately  married.    That  in  W04t, 
(after  the  death  of  the  widoWf)  SfnUh  was  again  ap- 
plied to  by  Stevens  and  the  set  oral  petsoos  interei^ed^ 
(particularly  by  Underwood^  who- had  befine  acted  as 
agsot  finr  the  other  daughters  and  tbeir  hosbandB^  to 
join  with  Siefven$  in  selMng  out  more  stosl^.  to  enable 
him  to  pay- the  SQferal  legatees  the  legacies  to  which 
they  had  become  entitled  en  the  widow's  de^ease>  and 
to  ioYest  tfie  balance  in  order  that  the  whole  of  the 
Testator's  property  might  be  in  one  fond ;  and  that  he 
agreed  to,  :ftnd  did  joie  in  this  second  sala  xipon  aocii 
applicatfon,  and  also  andsri  the  like  vepseaealation  of 
the  sale  being  necessary  for  the  intepidfKi  purpoea. 
That,  after  he  had  so  concurred  in  the  said  respectire 
sales^  he  i^ften  inq/tiire^  of.  Sle^xns  whether  he  had  paid 
the  legacies  and.  invested  the  balance  accordingly,  and 
was  informed  by  him,  that  ha  had  done  so ;  and  that  it 
waanot  till  after  th^  banbRuptoy  of  Sieiifen$  and  Cirfier, 
that  he  discovered  these  representations  to  be  fiJse, 
and  that  Stevens  had  in  ft^  applied  a  great  part  of  the 
produce  of  the  sales  to  the  vm  of  the  partnership. 
That»  at  a  meeting  which  took  place  subsequent  to  the 
bankruptcy,  the  Fleiatilb  Undmn^od  and  Woodkom 
befth.admitted  the  money  to.bave  been  ao  applied  bj 
their  consent,  and.  with  ths  consent  ot  the  S^fimdanl 
£^»ifr>  th0pvtaerp  beiog  t«  aU^w  th^ni  inlnvifc  iar 
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tlie  •MW,*ii1iid»  WB8  paid  to  thm  acMrdtosiy.  Ik 
ftrther  appeured  tbat  mnw  of  the  perties  knew^  at  tte 
time  of  the  flale,  mor  nntil  after  the  bankroptey,  what 
were  the  balance*  actoaUy  in  the  hands  of  SieveH9  at 
tlie  re^eetive  times  of  fliese  nle%  except  from  an  ae- 
coubA  rendeied  bjr  Sievent^  pievioos  to  the  first  sale^ 
by  wfaieh  it  appeared  that  no  nore  than  ^IT^^or  there* 
aboats,  was  then  in  Us  kiuidsy  and  from  the  general 
representations  made  by  Stcocm  of  the  nle  being  ne* 
ceasary,  ftc 


lgl<L 


UimawoeD 

a. 

SKBfZIISk 


Under  these  drcamstances,  the  cause  coming  on  for 
farther  directions)  it  was  endeaironred,  on  the  part  of 
the  Plaintiff)  to  make  the  Defendant,  StnUh^  answer* 
atde  tor  the  entire  produce  of  the  stocks  transferred. 

JSrarf^  ffethereOj  and  VPUbrehmn^  fcnr  the  PhintiSsy 


Relied  on  the  case  of  Lord  Skipbrooh  v.  LcNrd 
HinthMhtooky  (a)  as  a  direct  authority  for  charging 
the  Defendant  In  respect  of  his  negligence,  allowing 
him,  upon  the  some  aotbority,  not  to  be  liaUe  to  the 
extent  of  the  j?1764  reported  to  have  been  applied  to 
the  purposes  of  the  Will. 

Sir  Sionud  JhmUjf  and  (Joohe^  for  the  Defendant 

Contended  that  the  Defendant  was  discharged  by  the 
CeskiQfi  que  irmi  having  authorized  the  sales,  and  re- 
ferred to  JBrice  v.  Siokeiy  (£J  wlierethe  Lord  Chancellor 
sayi^  ^  It  is  dear^  upon  settled  cases,  that  if  there  are 
two  Trustees,  and  a  tranaaotion  takes  place,  in  which 


(a)  11  Vo.  352,  16  Ves. 
47S. 


(b)  11  Ves.  319.  325«' 
1 


7I« 


CASES  IN  CHANCEBT. 


isiff. 


UmsftwooD 


die  fand  is  takai  cat  of  a.  state  id  wlndi  it  cm^t  ftr 
hsLfe  remained^  aad  is  notplaeed  ia  tbe  state  in  whicb 
it  ooght  to  be,  but  is  kept  ia  hands  dial  ooglit  not  to 
retain  it,  if  any  partienlar  Caiuy  que  tnut  lias  acted 
in  autboriaing  that  as  mnch  as  the  Trustee  who  has 
not  the  money  iii  his  hands,  and  continues  to  ^persttt  it 
to  be  so  treated,  in  a  question  between  that  CeHa^^qju 
irusi^  and  that  Trustee,  the  laitec  cannot*  be  oJM 
upon  by  the  fomer.^^ 

The  Master  of  the  Rolls^ 


It  appears  by  the  Master^s  Report,  thai  a  coasider- 
able  sum  of  money  has  been  lost,  owing  to  the  De- 
fendant Smith*9  guffering  the  stoclK  to  get  into  tbe  pes* 
session  of  bis  Co-Executor.  The  Master  further  re- 
ports, that  the  sales  were  unnecessary  ;  and  it  is,  tbers- 
fore,  incumbent  on  Mr.  Smith  to  make  out  a  case  to 
protect  hittiself  from  the  coissequeoces  of  his  eoaear- 
rence.  Fbr  this  purpose,  he  first  aeUes  on*  the  meetiag 
which  took  place  between  himself  and  aoae  membsTB 
of  the  fiimilj  after  Ihe  Testator's  death)  and  upon 
what  passed  at  that  meeting.  Biit,  suppoaiDg  sll  the 
parties  interested  to  have  been  present,,  all  that  can  be 
inferred  from  what  passed  on  that  occasion  is,  that  he 
should  not  be  required  to  act  beyond  Ae  settling  soue 
particular  accounts.  Now,  what  is  imputed  to  bisi  is, 
not  that  he  did  so  act  beyond  the  settling  those  ac* 
counts,  but  that,  when  he  acted,  he  acted  improperij. 
As'to  the  first  sale,  however,  even  this  ground  of  de* 
fence  cannot  avail;  for,  according^  to  Snriih^B  own 
statement,  neither  of  the  married  women  iaterftrsd 
upon  that  occasion ;  and  what  became  of  the  prodaes 
of  that  sale  does  not  appear. 


The  second  salt  stands  upon  quite  a  diflbre nt  M^ 
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That  appears  to  have  takea  place^  with  the  coir* 
ee«t  of  the  parties,  for  the  purpose  of'canying  ioto  ef- 
fect the  trusts  of  the  Will.  But,  with  regard  to  that 
*a]so,  it  is  sworu,  both  by  Undemood  and  Woodham^ 
and  their  reBpeciiwe  wives^  that  they  knew  nothiag  of 
the  balance  which  was  in  Si^ven^^s  hands  at  the  time 
of  the  sale.  If  they  had,  did  their  consent  to  the  sale 
in  aoj  degree  imply  that  the  Executors  were  to  apply 
tbis  money  to  their  own  individual  purposes?  What 
was  intended  was,  that  they  should  apply  it  to  the  par- 
ticular purposes  of  the  Will ;  and  this  was  both  rea- 
sonable and  proper.  Therefore,  how  can  it  be  said 
that  these  parties  consented  to  a  breach  of  trust? 
Then  it  is  alleged  that  some  of  the  parties  knew  of  the 
money  being  suffered  to  remain  in  the  hands  otSievent 
smd  Caritar^  and  consented  to  its  being  suffered  so  to 
remain.  But  the  knowledge  or  consent  of  the  hus* 
bands  could  not  bind  the  married  women. 


1816, 


UMasRWOoa 
Stevsnb. 


1^  tberefiire,  it  rested  here,  I  should  have  been  of 
opinion  that  Smih  was  responsible  for  the  whole. 
But  the  Master  finds  that  £1764,  part  of  this  stock, 
was  afterwards  applied  to  pay  the  shares  of  the  legatees ; 
and  thus  there  is  room  for  the  operation  of  the  lenient 
doctrine  of  the  Lord  Chancellor  in  Lord  Shipbrook  v. 
L4>r4  Bimchinbrook. 

To  that  extent,  therefi>re,  SmUk  is  exempted.  * 


Declare,  The  Defendant  SmUh  chargeable  with  the 
amount  of  the  monies  produced  by  sale  of  the  stocks, 
wiih  inierai  ai  4  per  ceni»  from  the  respective  times  of 
sale,  after  deducting  from  the  produce  of  the  last  sale 
the  sum  of  dSl764  mentioned  in  the  report.  ,The 
Master  to  calculate  interest  at  4  jprr  cent,  on  the 


Ukdvbwood 

9» 
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1810-  ambling  and  to  charge  Smiih  wifb  tlia  mm»  ftontte 
respectiTO  timM  •f  aala  lo  the  tines  when  die  £176^ 
WBM  paid  as  in  the  Report  meDtioned,  and  tnm  ffccte 
liraes  OD  the  respective  baknees.  Upon  payiaeat  iote 
tiie  bank  of  what  shall  be  foaod  due  oh  takang  mAk  ac- 
eouDt,  Smith  to  retain  such  proportion  of  dividends  on 
the  separate  estate  of  Stevens^  or  on  the  joint  estate  of 
Stevens  and  Cartlary  as  such  balance  shall  bear  to  the 
whole  debt  proved  under  the  commission,  (a) 

(a)  Rag.  Lib.  B.  1815,  fo.  1665. 


APPENDIX 


Liebenroodw.  Vines^  ante,  p.  15. 

Afterwards,  January^  Se,  ISie,  the  Plaintiff  moved  to  die- 
miss  hi«  Bill,  which  was  ordered  aecordingly.  See  I|Lig.  Lik  ISlJk 
B.  10.816. 

N.  J3.  An  obviom  inaccuracy  of  expression  occurs  in  the  Re* 
port  of  this  case,  p.  17,  wliere  it  is  said,  <<  the  Inj  auction  had  been 
obtained  forwatU  qftokswer.^^  Instead  of  which,  Yead,  ^^  He  now 
moved  to  dissolve  the  Injunction,  which  had  been  granted  on  aflUhi- 
vit  before  the  coming  in  of  the  answer.'' 

JSenwood  v.  Overend^  p.  93.    See  Reg.  Lib.  A.  1815. 4o.  688. 

Declare,  ^  That  neither  the  Defendants  who  are  to  take  legacies  at 
the  death  of  the  Testator's  widow  out  of  the  ig6000  laid  ioiit  at  in- 
terest to  raise  her  annuity,  nor  those  Who  take  legacies  ixnder  the 
codicil,  were  intended  by  the  Testator  to  take  any  share  of  the  re- 
sidue of  his  personal  estate,  and  of  the.  prodube  of  .his  renl  estate, 
and  that  the  Defendant,  the  widow  of  the  said  Testator,  qmnot  Aake 
any  share  of  such  residue  in  respect  of  her  annuity,"  &c. 

Referred  back  to  the  Miaster  to  tax  all  parties  their  costs^  &c. 
and  after  payment,  &c.  ordered,  That  the  PhuntiflEs,  (the  Trustees 
named  in  the  Will,)  do  pay  and  divide  the  remaining  Jbalaaoe  in 
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tbdr  hands  amoni;  the  Defendants,  (the  general  pecnntary  Icgsieesy) 
in  proportion  to  their  several  legacies* 


Wood  V.  GrijffUhy  p.  S5.    R^.  Lib.  1815.  B.  fo.  871. 

On  reference  to  the  Register's  Book,  the  case  appears  there  as 
follows:— <<  That  by  decree,  28d  otMarch^  1814,  it  was  declared, 
that  the  Defendant  was  bound  to  perform  his  part  of  the  award  in 
the  pleadings  mentioned  by  joining  with  the  Plaintiff  in  sale  of  all 
the  estate,  right,  title,  and  interest,  of  the  Plaintiff  and  Defendant 
in  and  to  an  estate  called  the  Kast  Mark  estate;  and  it  was  there- 
fore ordered,  that  the  Defendant  should  join  the  plain^ff  in  signing 
an  anthority  to  certain  auctioneers  to  sell  the  estate  pitmia&t  to 
the  award;  and,  in  case  parties  should  diSBr  aboat  tfie  ibrm  of 
authority,  then  that  it  be  referred  to  the  Master  to  settle  the  samei 
and  Plaintiff  and  Defendant  to  sign  the  same  when  so  settled;  and, 
after  the  sale^  to  execute  respectivdy  all  proper  conyeyances  of 
their  respective  rights,  &c  in  and  to  the  estate  to  the  purchaser 
or  purchasers  thereof  and  to  do  all  acts  necessary  to  carry  the 
aaflM  into  eflbct 

^  That  by  order,  23d  of  May ^  1815,  made  by  Defendant's  con- 
sent, it  was  referred  to  the  Master  to  settle  and  approve  of  a  parti- 
cular and  conditions  of  sale  pursuant  to  the  decree. 

^<  Tliat  several  warrants  were  attended  before  the  Master  on  set- 
tling the  conditions  of  sale  by  the  solicitors  on  each  side. 

^  That  the  Defendant,  after  such  proceedings,  presented  his  peti- 
tion of  appeal  from  the  said  decree,  praying  that  the  cause  might  be 
*|re-heard. 

^  That  by  order,  18th  of  AuguHy  1815,  on  Defendant's  pay- 
ing the  usual  deposit,  the  cause  was  ordered  to  be  set  down  for 
re-hearing. 
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^  That  the  Piaintiff  was  adviBed  that  sueh  petition  of  appeal  was 
irregular)  iaaimuch  as  the  same  was  contrary  to  a  standing  ord^r 
of  the  Court  and  moreover  omitted  to  take  aotioe  of  the  order 
by  consent  of  the  ?Sd  of  May^  1815,  and  contained  allegations 
»nd  matters  not  warranted  by  the  pleadings;  and  it  was,  therefore, 
prmyed  that  the  said  petition  might  be  taken  off  the  file  for  irre- 
gularity, and  that  the  order  made  the  18th  of  Augtutj  for  setting, 
down  the  cause  to  be  re*beard,  might  be  discharged  with  costs. 

^  Whereupon,  &c.  It  is  ordered,  that  the  petition  of  appeal  be 
taken  off  the  file,  and  the  said  order  of  the  18th  of  August  is  dis- 
charged; but  without  prejudice  to  the  Defendants  being  at  liberty 
to  file  such  other  petition  of  appeal  as  he  may  be  advised,  after  pay« 
ment  to  the  Plaintiff  of  the  costs  of  the  present  petition,  deducting 
the  deposit,  which  is  also  ordered  to  be  paid  to  the  Plaintiff/' 
IJecemfter  21^  1815. 

Sluysken  ▼.  Hunter^  p.  40.  Reg.  Lib.  1815.  JB.  fo.  180,  by  the  name 
of  Ducos  V.  HmUer. 

£[oUen  V.  Hayn^  p.  47.    Reg.  Lib.  1815.  A.  fo.  284. 

Plaintiff  *s  Bill  dismissed  as  against  the  Defendant,  Robert  Bacon^ 
without  costs.  Decreed,  that  the  Defendant  John  Hayn  do  speci- 
fically perform  the  agreement  in  the  pleadings  mentioned.  Referred 
back  to  the  Master  to  compute  interest  on  the  purchase-money  re-^ 
maining  unpaid  from  the  10th  of  October^  181 1,  to  tlie  time  of  the 
conveyance  after  mentioned.  Ordered,  that  the  Defendant  Hayn  do 
pay  to  the  Plaintiff  the  sum  of  £2100,  and  execute  a  mortgage  to  the 
Plaintiff  for  (be  sum  of  J^5000,  payable  at  the  fime  and  in  the  manner 
mentioned  in  the  agreement,  and  that  the  Plaintiff  do  execute  a  con- 
veyance, and  procure  C  D.  to  join  therein,  &c. 

Musgrave  v.  MedeXy  p.  49.    Reg.  Lib.  1815.  B.  fo.  115. 

Ordered,  That  the  Defendant  Mose$  Medex  do  on  or  before  the 
day  after  the  first  seal  before  the  nejLt  term,  pay  the  sum  of  j&*-«« 
Vol.  I.  SB 
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iota  Court ;  bat  in  defiiult  thereof,  that  proceediog^s  be  bed  vpcm  the 
bond  giTen  by  Ae  Defendant  Isaae  Medex  and  bis  bail,  upon  the 
writ  of  A^tf  HxeiU  Regno. 

Utien  Y.  UUen,  p.  51.    Reg.  Lib.  1815.  B.  fd.  117,  dated  the  «l9t 

of  March  1»16. 

Ordered^  That  T.  T.  and  W.  F.  the  bail  for  the  defendant  W. 
B.  Uiten  upon  the  writ  of  Ne  Exeat  Regno^  issued  in  this  caase, 
do  within  six  months  from  the  date  of  this  order,  pay  the  sun  of 
jg  -  '  into  Court,  To  be  at  liberty  to  apply  concerning  tka  same, 
and  to  pay  the  costs  of  this  application  to  the  Plaintiff*  The  sam 
when  JO  paid  in  not  to  be  paid  out  without  notice. 

Murraughs  v.  Oakleyy  p.  53.    Reg.  Lib.  1815.  iu  fo.  143. 

^^  Ordered,  That  Defendant  do  on  or  before  the  I5th  of  January 

next,  pay  into  Court  the  sum  of£ ,  the  residue  of  his  purchase- 

money  for  the  premises  jn  question  in  the  cause,  and  for  fbe  timber 

growing  thereon,  and  the  sum  of  i^ for  interest  thereon,  at  the 

rate  of  5  per  cenL  from  the  3 1st  of  August y  1813,  the  time  when  De- 
fendant entered  into  possession  of  the- said  purchased  premises.^' 

Pritchard  v.  Fleetwoodj  p.  64.    Reg.  Lib.  1815.  B.  fo.  361. 

MiUs  V.  F4mner^  p.  55.    Reg.  Lib.  1815.  B.  fo.  871. 

On  a  subsequent  application  to  the  Court  on  behalf  of  the  next  of 
kin  of  the  Testator,  that  the  Master,  in  considering  of  a  proper 
scheme,  might  be  at  liberty  to  inquire  and  state  to  the  Court 
whether  the  next  of  kin  were  fit  objects  under  the  bequest  to 
charitable  purposes,  a  direction  to  that  effect  was  introduced  into 
the  decree,  which  stands  as  follows : — 

«  Ordered,  That  the  decree  of  January/  29,  1811,  ao  far  as  relates 
to  the  bequest  of  the  residue  to  chariteble  purposes,  be  reversed. 
The  Master  to  approTo  of  a  proper  scheme  for  the  dtstribation  of 
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tlie  resSAie  of  ftd  tetfstor^s  parmMttl  estate,  hoftTng  regard  parti- 
ealarly  to  the  two  inatitotions  named  in  the  will.  His  Majesly'a 
Attorney  General  and  the  defendants  (the  executors)  to  Isiy  pro- 
posals before  the  master  for  that  purpose.  The  master  to  enquire 
and  Btate  to  the  court,  whether  any  and  which  of  the  next  of  kfn 
of  the  said  testator  within  the  statutes  for  the  distribution  of  intes« 
tates*  estates  are  objects  of  charity  within  the  scope  of  the  testator's 
will ;  and,  if  so,  such  next  of  kin  to  be  at  liberty  to  lay  a  scheme 
before  the  master  to  propose  themselves  objects  of  such  charity.'* 
The  master  to  tax  the  costs  of  all  parties,  such  costs  to  lie  paid  out 
of  the  fund  in  court,  &c. 

Waltmger  r.  JBilBeri,  p.  10#.    Reg.  Lib.  B.  1815.  fo.  199. 

It  should  have  been  stated  Aat  His  Lordiship,  iti  refusing  to  ihake 
the  order  without  the  consent  of  the  party  opposing  the  motion',  in- 
timated that,  with  such  consent,  the  order  might  be  drawn  up  not- 
withstanding, which  was  done  accordingly.— ;^<  Referred  to  the 
Master  to  enquire  and  state  to  the  Court  whether  the  Plaintiff  can 
make  a  good  title  to  the  premises  in  question,  and  whetbet  thd 
estate  is  discharged  or  exempted  from  payment  of  tithes.'* 

The  motion,  which  was  on  the  part  of  the  Plaintiff,  was  granted 
as  to  other  objects  which,  having  no  reference  to  the  point  in  ques- 
tion, it  is  not  thought  necessary  to  particularize  ;  and  the  ordei^ 
accordingly  extends  to  those  other  objects. 

Femoick  v.  Reedy  p.  114.    Reg.  lib.  A.  1S15.  fo.  II9S. 

There  is  a  slight  difference  in  the  order,  as  subsequently  drawn 
up,  from  that  which  appears  in  the  report  of  the  case. 

^^  January  17, 1816.— Ordered,  that  the  Defendant  Sir  Thomas 
Qavering  do  produce  and  leave  with  his  clerk  in  court  all  drafts 
and  copies  of  drafts^  and  copies  of  deeds,  letters  and  papers,  re- 
lating to  the  original  transactions  between  Charlton  artd  Reed^  or 

SB2 
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wbich  tend  to  shew  that  the  parties  contiDued  m  posaession  onded 
any  agreement  to  receive  the  rents  and  profits  in  discharge  of  the 
debts  admitted  by  his  answer  to  be  in  his  custody  or  power,  with 
liberty  for  Plaintiffs,  their  clerk  in  Court,  solicitors  or  agents,  to! 
inspect  the  same  and  take  copies,  8icJ* 

Ex  parte  Whiiehead,  Re  Jlsionj  p.  127.  j 

'  The  following  are  the  minutes  of  the  order  made  in  the  oiatter  of 
this  petition.  i 

<<  Declared,  That  the  sum  of  d^2506,  (being  the  considentioB 
paid  by  the  petitioner  for  the  purdntse  of  the  annuity  of  £S5S 
granted  for  three  lives,  which  were  still  in  existence  at  the  date  of 
the  commission,)  is  to  be  considered  as  the  value  thereof  at  the  tirae 
the  same  was  granted,  and  that  the  same  ought  to  be  considered  as 
diminished  in  value  at  the  time  of  the  date  of  the  commission  by 
reason  that  part  of  the  time  for  which  it  was  granted  was  elapsed 
since  the  grant.    And,  there  being  in  this  case  no  special  circum- 
stances, it  is  ordered,  that  the  petitioner  be  at  liberty  to  go  before 
the  commissioners,  and  prove,  and  be  admitted  a  creditor  for,  the 
value  of  the  annuity  at  the  date  of  the  commission,  such  value  to  be 
estimated  by  them,  having  regard  to  the  declaration  aforesaid,  and 
also  to  the  time  which  elapsed  between  the  last  day  on  which  the 
same  was  payable  and  the  date  of  the  commission;  and  the  petitioner 
is  also  to  prove  the  arrears  of  the  annuity  which  became  due  up  to 
the  last  day  before  the  date  of  the  commission  on  which  the  same 
was  payable,  and  remaining  unpaid  at  the  date  thereof." 

Tyrrell  v.  Eedifer,  p.  132.    Reg.  Lib.  B.  1815.  fo.  347. 

Dixon  V.  Astlei/y  p.  133,  and  378,  note.    Reg.  Lib.  A.  1815.  fo. 

455. 

^<  Ordered^  That  it  be  referred  to  the  master  to  see  if  a  good  titk 
can  be  made,  according  to  the  agreement  to  the  estate  in  the  plead- 
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ings  mentioned  (except  as  to  that  part  commonlj  known  by  the 
name  of  S ,)  for  the  discovery  whereof  the  parties  are  to  pro- 
duce, &c.  and  to  be  examined  on  interi'ogatories,  &c.  And  in 
case  the  master  do  not  make  his  report  in  three  months,  that  the 

Defendant  do  within  three  months  pay  the  several  sums  of 

(being  the  instalments  now  due  and  payable  to  the  plaintiff  vnder 
tbe  said  agreement)  into  the  bank,  to  the  credit  of  this  cause.** 

Norway  v.  Eowe,  p.  135.    Reg.  Lib.  1815.  B.  fo.  S04. 
Oordon  v.  Gordofiy  p.  141.    Reg.  Lib.  1815.  A.  fo.  043. 

^Adrietme  GordoUj  spinster  (an  infant)  by  W.  G.  her  next 
friend.  Plaintiff,  and  James  Murray  Gordon^  Alexander  Gordon^ 
and  another,  Defendants. 

«  Declare^  That  the  Plaintiff  is  entitled  during  her  minority  only 
to  the  annuity  of  £VXi  given  by  the  second  codicil  to  the  child  of 
which  Adrieme  Maillet  was  pregnant,  for  her  education.  That 
the  Plaintiff  is  absolutely  entitled  to  the  legacy  of  £1,600  given 
her  bj  the  third  codicil,  and  that  the  said  annuity  of  £100  pay- 
able for  her  education  during  her  minority  is  not  taken  away  by  the 
said  legacy  given  by  the  third  codicil.  The  master  to  tax  all  par- 
ties their  costs  as  between  solicitor  and  client'^ 

Gordon  v.  Bertram^  p.  154.    Reg.  Lib.  1815.  A.  fo.  407. 

On  a  subsequent  day  (March  5.)  "  Upon  aflRdavit  by  the  Defend- 
ant of  service  of  the  former  order,  and  that  upon  search  at  the 
Registrar's  office  it  was  found  that  the  plaintiff  had  not  obtained 
an  order  to  revive,  it  was  ordered  that  the  suit  should  be  revived.** 

AcUm  V.  Actony  p.  178.    Reg.  Lib.  1815.  A.  fo.  542, 

"  Declare,  that  the  legacj  of  £4000  given  to  Isabelta  Acton  ov^ht 
to  be  paid  in  full.    Ordered,  the  master  to  whom  the  cause  stands 
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noferrad,  to  eompuie  Mhsequetit  ni'tecest  on  the  legacy  Bnm  Ife 
dbte  of  bis  ceport.  So  mufib  of  the  il^^IS  B^nk  anovkieB  in 
troft  in  tbe  cause  aS|  at  the  market  price  of  the  saidl  annoitieB  at 
tlw  day  of  the  date  of  the  report,  should  be  saffieient  to  aaswer  ihe 
legacy  of  J^4000,  ip  be  carried  over'*  to  tbe  aceonnt  tfaereiD  smi- 
tioned.  ^<  Tb^  master  to  coovpute  subseqneiit  interest  am  the  legacy 
of  £12,000,  bequeathed  to  EHzabclh  AcUm  from  Oe  dale  of  his  le- 
port ;  and,  in  case  he  shall  find  that  the  residue  of  the  bank  ao- 
nuittes  and  cash  in  the  hank  and  balance  doe  from  the  executors 
after  payment  of  the  interest  of  the  £4000  and  costs  directed  by** 
a  former  order  ^  shall  be  insufficient  to  answer  the  said  i^facy  of 
£12,000  and  interest,  then  that  the  residue  of  the  said  bank  annoi* 
ti^,  after  tbe  carrying  over  before  directed,  be  carried  over  in 
trust  to  an  aceonnt  entitled  the  defendant  Elizabeth  Adofft  ac* 
count,  &c." 

Lems  y.  Loxham^  p.  179.    Reg.  Lib.  1815.  A.  fo.  ISOL 

On  a  subsequent  day  a  petkion  was  presented,  praying  that  tbe 
petitioners  might  be  at  liberty  to  file  exceptions  to  the  Ibster'a 
Report,  so  far  as  the  same  had  certified  the  necessity  of  the  cob« 
currence  of  Susanna  Gordon  to  the  completion  of  the  tille. 

<<  Ordered,  That  it  be  referred  back  to  the  Master  to  review  hit 

Report  so  far  as  the  same  has  certified,"  &c.  '^  and  do  state  aoy 
grounds  upon  which  he  thinks  the  said  Susanna  Qordow^%  joining  i§ 
necessary  thereto."    March  25, 1816. 

Mooiham  v.  WaskeH,  p.  £43.    Reg.  Lib.  1815.  fi».  979, 363. 

AUmv.jinibonyyf.aS2.    Reg.  Lib.  1815.  A«  fo.  1806. 

March  7,  1816.— <<  Whereas  the  Plauitiff  bath  obtained  ao  in- 
junction to  restrain  the  Defendant,  his  agents  workmen  and  servants, 
from  cutting  or  felling,  or  causing  or  procuring  to  be  cut  or  feUed, 
and  from  taking  canrying  away  or  disposing  oi^  all  .or  any  limhsr  er 
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other  trees  whatsoever  growing  standing  or  being  in  or  upon  the 
l&nds  and  pretnises  belonging  to  the  Plaintiff,  and  in  the  possession 
tenure  or  occupation  of  the  Defendant  or  his  undertenants  or  under- 
tenant or  any  other  person  for  his  use,  ond  from  doing  or  committing 
or  causing  to  be  done  or  committed  any  other  waste  spoil  or  de- 
struction in  or  upon  the  said  lands  and  premises  or  the  buildings 
thereof  or  any  part  thereof  in  any  manner  howsoever,  until  the  De« 
lendant  should  fully  answer  the  Bill,  or  the  Court  make  further 
order  to  the  contrary, — Now,  upon  motion  this  day  made,  &;c.  fbr 
the  Defendant,  it  was  alleged  that  the  Defendant  has  since  put  in  a 
full  and  perfect  answer  to  the  said  Bill,  and  thereby  devised  the 
whole  equity  thereof,  and  it  was  therefore  prayed,  &c.  whereupon, 
&c.    Ordered,  That  the  said  injunction  as  to  such  part  of  the 
timber  as  is  comprised  in  the  agreement  in  the  pleadings  mentioned 
be  dissolved."     Entered  hy  Ordet-y  Feb.  */,  1817. 

Elliot  V.  Halmaracky  p.  303.     Reg.  Lib.  A.  1815.  fo.  507. 

March  5^  1816.— <<  Ordered,  That  the  Defendant,  James  Halma- 
racky  and  Sarahy  and  Browne  Halmaracky^  (the  wife  and  son  of  the 
Defendant  who  assisted  in  the  assault,)  ^^  do  -stand  committed  to  the 
Fleet  for  their  aaid  contempt,  unless  they,  having  personal  notice 
hereof  a  week  before,  shall  on  Thurtdajfy  the  28th  ofMareh^  shew 
good  cause  to  the  contrary." 

Clarke  v.  Butler,  p.  304.    Reg.  Lib.  A.  1815.  fo.  954, 956. 

Mason  v.  Mason,  p.  908.    Reg.  Lib.  B.  1815.  fo.  575. 

Bull  V.  Kingston,  p.  314.    Reg.  Lib.  A.  1815.  fo.  1733. 
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'^  Israel  Bull  and  Rebecca^  bk  wife,  (Administratrix  of  Sir  WilUam 

WiUiamsy  deceased,)  Plaintiffs.    And 

John  Kingston^  William  Ashhyj  George  Talbot^  and  tlie  Bank  of 

England^  Defendants. 

<<  Declare,  That  tbe  Plaintiffs  (in  right  of  the  Plaintiff  i{ei«i»i,M 
such  Administratrix  as  aforesaid|)  are  entitled  to  the  dear  residue 
of  the  personal  estate  of  the  Testatrix,  Charlotte  Williams^  incloding 
the  residuary  estate  of  Ann  Ashby^  sister  of  the  said  Testatrix. 

<'  Bill  dismissed  as  against  the  Defendants,  WilUam  Ashbysoki  the 
Bank  ofEnglandy  with  costs  out  of  the  fund  admitted  by  the  De- 
fendant Kingston  to  be  due  for  interest  and  dividends  on  slock 
standing  in  his  name  as  Executor  to  the  said  Testatrix..*' 

Careless  v.  Careless,  p.  384.    Reg.  Lib.  A.  I8I5.  for  963.    By  the 
name  of  Careless  v.  Blount. 

Woodhouse  ▼.  Meredith,  p.  450.     Reg.  Lib.  B.  1815.  fo.  1789. 

<<  Declare,  That  the  Plaintiflb  Edward  Woodhouse  and  Ann 
Thomas  became  upon  the  death  of  Ann  Woodhouse,  widow  of  the 
Testator,  and  are  according  to  the  true  meaning  and  constroctioii 
of  his  Will,  entitled,  for  their  joint  lives,  and  the  life  of  the  survivor, 
to  such  beneficial  interest  as  tbe  Testator  had  in  the  leasehold  mes- 
suages, lands,  and  hereditaments  in  the  town  o[  Kensingtan,  in  the 
pleadings  mentioned.  And  that  upon  the  respective  deaths  of  tbe 
said  Plaintiffs,  the  same  will  belong  to  such  persons  as  in  the  Will 
mentioned,"  &c. 

Taggart  v.  Hewlett,  p.  499.    Reg.  Lib.  B.  1815.  fo.  1709. 

An  error  of  punctuation  has  occurred  in  the  Report  of  this  ease. 
It  should  be  thus : — ^^  upon  his  paying  into  Cogrt  the  amount  of  tlie 
note,  and  the  costs  of  the  action,  which"  (i.e.  the  payment  of  cos^> 
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*^  was  ordered  under  the  particukr  circamstaDces/'  In  the  Regis- 
ter's Book,  it  stands  thus:— <<  Ordered,  That  the  Plaintiff  do  pay 
into  Court  the  sum  of  J^— -— ,"  (the  amount  of  the  promissory  note,) 
**  and  the  injunction  to  be  continued  till  hearing  or  further  order. 
The  Plaintiff  to  pay  the  costs  of  the  action,*"  &c. 

Olher  Y.  Daniely  note^  p.  500.    Reg.  Lib.  B.  ISIS.  fOb  1885. 

The  Bill  was  dismissed,  **  without  prejudice  to  the  Plaintiff's 
right  to  the  £6.  lOi.  South  Sea  annuities  in  the  pleadings  men- 
tioned/' 

Correct  the  short  note  of  the  judgment  in  this  case,  (p.  60S,)  by 
reading,  ^^  The  Court  held  that  the  recital  must  be  taken  to  eX" 
pkufiy^  (not  ^'  to  cotUrouly*)  ^^  the  operative  part  of  the  instrument*'* 

Orr  v.  Chase^  (cited,  p.  559.)    Reg.  Lib.  1812.  B.  fo.  128S. 

This  case  appears,  from  the  Register's  Book,  to  have  been  as 
follows:— General  JoAii  Orvy  resident  at  Madras^  kept  a  cash  ac- 
count with  the  house  of  CAose,  Sewell  and  Chase^  of  the  same  place^ 
merchants;  and,  being  about  to  leave  Madras  for  England^  took 
from  them  a  bond  for  20,8SS  starpagodas,  (the  amount  of  the 
balance  then  doe  to  him  upon  the  said  account,)  in  the  form  follow*- 
ing:-— *^  We,  Thomas  Ckase,  Henry  Sewell^  and  Jtiehard  Chascy  are 
bound  to  the  said  John  Orr  in  the  penal  sum  of,"  &c.  <^  to  be  paid 
to  his  attorney,  executors,  administrators,  or  assigns,  to  which  we 
bind  ourselves,  our  heirs,  executors,  &c.  and  every  of  them  jointly 
by  these  presents,  January  I,  1799.'*  The  condition  of  the  bond 
was  that  the  obligors,  their  heirs,  executors,  or  administrators, 
should  pay  or  cause  to  be  paid  to  the  Plaintiff  the  sum  aforesaid, 
with  interest  at  the  rate  aforesaid.  This  bond  was  delivered  to  the 
Plaintiff  by  Sewell  alone,  and  signed  by  him  in  the  name  of  the 
partnership..  Shortly  afterwards  the  Plaintiff  came  to  England^  and 
was  paid  interest  on  the  bond  up  to  the  iBt  of  January y  1805,  to« 
gather  with  part  t>f  the  principal.    On  the  1st  oS  January ^  1800, 
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JKcAtffd  Chase  withdrew  from  the  partnenhip,  of  which  public  notice 
was  given  in  the  Gazette  the  month  preceding,  as  also  of  the  adinis* 
Bioa  of  a  new  partner  into  the  firm.  Shortly  afterwards  SewelT 
died,  and  another  new  partner  was  reoeived  in  his  room.  Of  all 
these  events  the  Plaintiff  had  express  notice  sent  him,  besides  the 
general  notice  in  the  Gazette ;  and  with  such  notice  he  continoed  to 
correspond  with  the  new  firms  in  respect  of  the  cash  balance  in 
their  hands. 

The  Bill  was  filed  against  Richard  Chase  aqd  the  personal  repre- 
sentative otSeweUj  who  were  both  resident  in  Englandy  (Thoma$ 
Chascy  the  other  obligor  in  the  bond,  being  still  in  India,)  cburgiag 
that  the  bond,  though  in  its  form  a  joint  bond,  was  intended,  and 
must  be  taken  to  be,  joint  and  several;  that  he  never  gave  op  the 
security  of  the  bond,  nor  accepted  the  new  partnership  as  his  debtors 
in  discharge  of  the  obligors  therein,  it  being  understood  that  those 
new  partnerships  only  acted  in  respect  thereto  as  agents  of  the  old 
firm;  that  no  notice  was  ever  given  to  him  by  the  obligors  or  either 
of  them  that  they  would  no  longer  be  answerable  for  the  same; 
praying  a  declaration  accordingly,  and  an  account  and  payment  of 
what  remained  due  for  principal  and  interest  on  the  bond. 

The  Defendant,  Richard  Chase,  insisted  that  he  was  a  sleeping 
partner  in  the  firm,  and  was  not  privy  to  the  exeeuticm  of  the  bood, 
which  was  joint  only,  and  not  joint  and  several;  and  that,  under  the 
circumstances  of  his  having  withdrawn  firom  the  partnership,  and 
the  Plaintiff  recognizing  and  accepting  the  new  firms  as  his  debton, 
he  (the  Defendant)  was  discharged  firom  all  liability,  in  case  be  wss 
ever  liable,  on  the  said  bond. 

The  cause  came  on  before  His  Honor  the  Vice*Chancellor  whoy 
by  decree,  Slstof  Jtify,  181S,  declared  that  the  bond  (which  was 
signed,  sealed,  and  delivered  by  SeweU  alone  in  the  name  and  as  the 
act  and  deed  of  himself  and  his  then  partners,)  must  in  equity  be 
taken  as  the  joint  and  several  bond  of  the  partners^  and  referred  it 
to  the  Blaster  to  take  an  account  of  what  was  due  for  priodpil 
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^«kiid    ittterast  on  Ae  bond,  to  be  {mid  by  the  Defendants  to  the 
Plaintiff: 

To  tbre  Report  made  in  partnanoe  of  this  decree,  the  Plaintiff* 
filed  an  exception,  which  was  set  down  to  be  argued ;  but,  before 
tbo  aaaie  came  on  for  nif^timent,  ihe  matters  in  diepute  were  eom< 
promised,  and  the  BiU  diaraiased  bj  order,  dated  the'  Htfa  ofjnlj^^ 
JBIS.    (neg.lifb.l81&B.fo.  177j>.) 

Vaubenijf  v.  Cockhum^  p.  626.    Reg.  Lib.  A.  1815.  fo.  1666. 

Further  Corrections^ 

Jn  the  note  to  page  d8|  citing  the  case  of  Waljcer  v.  Bj/mondSf  nead 
thas : — ^^  Rottpell  mowed  for  leaye  to  prove  vivd  vqce,  on  a  re-bearing 
before  the  Chancellor,  exhibits' which  were  not  proved  on  the  bear- 
ing at  the  Rolk." 

Page  163.    For  "  Mils  v.  Brooks^'  read  "  fFaUs  v.  Broeht^ 

Page  176.  Marginal  note.  Read  ^^  a  bankrupt  JmprkoKied  id 
the  time  of  the  date  of  his  protection  is  not  privileged  against  aiibse- 
queet  detainers." 

Page  179.  <'  Tbf^  Mmler  of  the  RoUs.  This  is  a  question  of 
priority,  not  o(  apportionment.^^ 

Page  S40.  Marginal  note.  <<  On  a  Bill  filed  by  B.  (at  payment 
of  the  legacy,  decree  against  the  purohaaers,"  to. 

Page  964!«  ^^  Comerford  was  the  equitable  mortgagee  of  the  leas^ 
and  he  was  in  possession ;  and,  if  he  had  had  the  legal  estate^'*  Sec. 

lb.    At  the  bottom. — ^^  The  landlord  sued  in  equity  because  Comer" 

ford  was  only  an  equitable  assignee;  and  Lord  Thurlpw  refused  a 

decree  for  specific  performance,  on  the  ground  that  a  Court  of  Equity 

does  not  specifically  exeeute  a  building  covenant^  but  decreed  that 

Comerford  should  turn  his  equitable  into  a  legal  estate,"  &c. 

Page  268,  line  19.    Dele^'aU.'' 

'"  line  24.    Read,  '^  their  liability  to  be  so  sued  has  been 

strongly  pressed/'  1 
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Page  269.    <<  The  Plaintiff  i>  not  to  pay  ilie  costs  of  tbe  other 
Defendants." 

Page  280,  line  18.    Dele  "  however." 

Page  281.  '^  It  was  considered  by  Lord  SonurrBS^anemmry 
consequence,"  &c. 

Page  282,  line  4.    ^^  Giving  the  like  interest  in  the  persona!  estate.*^ 

— —  line  9»    Dele  **  but  without  costs." 

Page  296.  Marginal  note*  Dde  '^  This  ir  a  eonoerswn  out  amd 
ouif*  and  read  ^'  The  real  estate  remaining  unsold  at  her  death  goes 
to  her  personal  representative." 

Page  325,  line  26.    Dele ''been." 

Page  342,  line  3,  from  the  bottom.    Dele ''  such.** 

Page  343,  line  16.  "  Perhaps  at  the  moment  when  he  had  exe* 
cuted  the  instrument." 

Page*404,  line  19.  ^  And,  if  it  were  not  meant  that  she  should 
take  it,"  &c. 

Page  459.  Marginal  note.  '<  Specific  performance  of  an  agree- 
ment to  purchase  the  business  of  an  attorney  refused,"  &c. 

Page  497,  line  21.  ''  From  this  decree  the  relators  now  pre- 
aented  a  petition  of  re-hearing." 

Page  570,  line  18.    «  £r  Ay/>olA«iV* 

Page  579,  at  the  bottom.  ''  For  the  same  reason,  none  of  tiie 
payments  that  were  subsequently  made  could  operate  in  extinction 
of  this  debt." 

Page  623,  line  17.  ^  It  might  be  as  well  contended  that,  if  thej 
had  thrown  the  bills  into  the  fire,  or  lost  them  by  negligence,  Mr^ 
Devaynes  would  be  responsible  for  such  act  or  negligence.** 
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PRINCIPAL    MATTERS- 


A. 

ABATEMENT, 
See  P&AcncE,  10. 

ACCX)UNT, 

See  Charitable  UseIi  6. 

ADVOW80N, 

See  Plea{>xnG|  %. 

AGREEMENT, 

t.  See  Landlord  and  Tenant,  1. 

%.        Vendoa  and  Purchaser,  S. 

3. 3. 

4. 7. 

iL  Specific  performance  of  rd  tgree- 
ment  to  pajrcbaie  the  boabess  of  an 
altornej,  refused,  ufion  the  bill  of 
the  Teodor,  there  being  no  express 
stipnlatioxis  by  which  the  Court 
snight  be  enabled  to  carry  it  into 


effect  on  his  part,  in  return  for 
the  defendant's  purchase  money ; 
and  there  iMing  no  conditions  ge- 
nerally applicable  to  transactions 
of  (his  nature,  so  as  to  come  within 
the  description  of  *'  usual  clauses'* 
to  be  inserted  in  an  instrument  to 
be  drawn  up  in  pursuance  of  the 
agreement. 

Qu.  Whether  such  an  agreement  is 
Tofd  at  law,  upon  the  ground 
either  of  morality,  or  of  public 
policy  ? 

Qu.  If  legally  a  Talid  agreement, 
whether  it  ^  of  such  a  nature  as  is 
capable  of  being  enforced  in  equity? 
Bozon  T.  Farhm.  Page  469 

6.  See  Fraud,  %, 

7.  • 3. 

8*        Power,  4. 

ANNUITY, 
See  Banrbupt,  3. 
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APPEAL, 

U  Petition  for  a  re-hearing  ordered 
to  be  taken  o£f  the  file,  on  the 
ground  of  its  making  a  dilfdieiit 
case  from  that  on  which  the  de- 
cree was  pronoanced. 

Qu,  Whether,  by  consenting  to 
an  order  consequential  on  a  de- 
cree, the  party  so  coMenting  pre- 
cludes himself  from  the  right  of 
appeal  ?     Ifood  i.  Griffiihs. 

Page  35 

APPOINTMENT, 

1.  fe^  Fraud,  2. 
9.         Power,  3. 


3. 


.4. 


ASSIGNMENT, 

See  COTENAKT,  !• 

B. 

BANK  OF  ENGLAND. 

1.  Part  of  the  bankrupt's  estate 
haTing  been  paid  into  the  Bank  in 
the  names  of  three  assignees,  one 
of  whom  had  subsequently  ab- 
sconded; order  on  the  Bank  to 
pay  the  money  to  the  names  of 
the  two  remaining  assignees.  Ex 
parte  Hunter.  408 

3.  Upon  a  reference  to  (be  Master, 
it  being  necessary  (to  enable  hrm 
to  make  his  report,)  to  hare  the 
eTidence  of  entries  in  the  books  of 
the  Baa^  of  England,  the  Master 
is  bouu^  to  grant  ther  oertiflcaM^ 


in  order  to  justify  (he  Btok  in 
permitting  an  inspection,  rather 
than  compel  the  parties,  by  his 
refusal,  to  file  their  bill  for  6hco» 
▼eijr.     Brace  t.  Ormond. 

PagtAXJO 

BANKER. 

See  Partner,  4. 

BANKRUPT, 

1.  See  Practice,  3. 

2.  Mortgage,  1* 

3.  The  price  stipulated  for  (be  re- 
demption of  an  auDoity  afibrdi  no 
criterion  of  the  Talue  to  be  proTed 
under  a  commission  of  bankrnptcj. 

Qu.  As  to  any  general  rale,  ac- 
cording to  which  that  Talue  is  to 
be  estimated,  ^t  parte  WMt- 
head.  Page  10. 127. 744 

4.  Rule,  not  to  be  departed  from, 
that  joint  creditors  sbatl  aot  he 
permitted  to  Tote  in  the  choice  of 
assignees  under  a  separate  com- 
mission. Application  by  suekcre- 
ditors,  on  the  ground  of  haTiog  a 
predominant  interest,  Ibr  an  ia- 
spector,  refused,  till  after  the 
choice  of  assiguees«  Ex  parte 
Sitnpson*  3B 

5«  A  sworn  broker  efibedty  of  £ofi« 
don  entitled  to  proTe  in  respect  of 
debt9  arising  out  of  truusactions  la 
wWeh  he  has  been  engaged  as  pri»- 
dpal,  BotwiChstanding'  suefr  trans- 
actions  wei«  in  eootrafcntiM  of 
btf  bond  an4  cf  the  oathr  taken  to 
hitf  emplc^iv,'  under  an  auCfcoritj 
I      gi^df  thMn  1^  Mtute  fot  rn^og 
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the  Bftme.  Not,  hdwerer,  if  the 
^/ebi  has  ariaea  ovt  of  any  trans- 
actions  in  which  he  was  so  coo- 
cemod,  both  as  broiler  and  prin- 
^ripal,  sttch  acdag  being  in  itself  a 
^o88  fraud,  and  the  debt  arising 
o«t  of  it  Toid,  upon  principles  of 
common  law.  £jr  parte  Duster. 
Page  155 

6*  A  baakmpt  imprisoned  at  the 
date  of  his  protection  is  not  pri- 
vileged against  subsequent  detain- 
ers.   Ex  parte  GoUie  170 

7.  A  person  attending  commission- 
era  for  the  purpose  of  being  ex- 
aaained  at  to  the  property  of  the 
fannkrupt  is  not  entitled  to  hare 
hiaezpeaies  paid  orascertained  till 
Ilis  examination  is  conclnded.  Ex 
parte  Roscoe  188 

S.  S€e  Pleading  1. 

9.         .,% 

10.  Co  YEN  ANT,  1. 

11.  Bank  of  England,  1. 
13.      Deviok  and  Creditos,  2. 
13.  Creditor  signing  certificate  of  sor- 

TiTing  partners  does  not  thereby 
rrtease  the  estate  of  a  deceased 
partner. 
The  atatate  gives  the  release^  in 
consequence  of  the  certified  con- 
formity of  the  bankrvpt.  De» 
Wigfnee  t.  Nobk  570 

BASTARD. 

Bequest  to  the  child  of  which  an  un- 
married woman  was  then  etuientj 
without  reference  to  any  person  aa 
tbe  father,  held  good ;  the  object 
of  the  bequest  being  snftclentty 


pointed  ont  by  the  description* 
Gordon  t.  Gordon.        Page  141 

BILL  TO  PERPETUATE  TES- 
TIMONY. 

See  Practice,  ^. 

BOND. 

See  Partnxb,  2. 


e. 

CHARITABLE  USES. 

1.  Testator^  directs*'  the  residue  of 
his  personal  estate  ^'  to  be  di- 
Tided  for"  certain  charitable  pur- 
poses  mentioned  by  him,  '<  and 
other  charitable  purposes  as  I  do 
intend  to  name  hereafter.'' 

He  afterwards  makes  a  codicil,  and 
names  no  charitable  purposes. 

Held  a  disposftton  of  the  residue 
in  faTOur  of  charity,  to  be  carried 
into  execution  by  the  Court,  har- 
itig  regard  to  the  objects  parti- 
cularly pointed  out  by  the  tes- 
tator.   Mills  V.  Parmer.  55*  722 

2.  Rule  of  construction  as  to  wilh  hi 
case  of  a  charity  different  from 
that  which  applies  to  the  case  of 
indiTidnals.    Rid.  04.  lOf 

S.  In  aR  cases  where  a  testator  has 
expressed  an  intention  to  grre  to 
charitable  purposes,  if  that  inten- 
tion is  declared  absolutely,  and 
nothingleft  uncertain  bulthemode 
I  of  efiiscthig  it,  the  Court  wllf  stip- 
ply  the  mode.    Ibid.  95 
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4«  So  long  as  the  fintentioa  ta  gire 
to  charitable  uses  is  clearly  €<• 
pressed,  it  makes  no  difference  as 
to  the  Talidity  of  the  bequest, 
whether  the  testator  has  or  has  not 
named  an  executor  to  carry  those 
purposes  into  effect.  Ibid.  Page  96 
5.  Grant,    by    indenture    execute 
more  than  tweWe  months  before 
the  grantor's  death,  and  duly  en- 
rolled, of  a  house  and  premises 
beld  under  a  church  lease,  to  T. 
ColiegCy  Cofnbridgej  in  trust  for  the 
rector  of  6.,  Talid,  under  the  statute 
of  mortmain,  and  not  affected  by 
the  circumstance  of  the  grantor 
being  himself  rector  of  G.  at  the 
time  of  the  grant,  and  retaining 
the  deed  in  his  own  possession. 
JUom^'General  t.  Mun^.  327 
6«  Assignment  of   mortgaged  pre- 
mises, and  of  the  principal  sum 
due  thereon,  to  the  same  college 
upon  the  like  trust,  Toid,  as  l>eiog 
executed    within  a   twelvemonth 
before  the  death  of  the  donor, 
not  to  be  set  up  by  reference  to  a 
will  made  afterwards,  gWing  the 
adrowson  of  the  liying  beneficially 
to  the  college.  Ibid. 

7.  Bequest  of  money  to  l>e  laid  out 
in  building  upon  land  already  in 
mortmain,  good.  Ibid* 

8*  Recital  in  a  will,  of  property 
given  by  deed  to  charitable  uses, 
which  fails,  not  by  any  defect  in 
the  instrument  itself,  but  by  the 
grantor  not  haTing  liyed  to  the 
period  prescribed  by  the  statute  for 
rendering  the  deed  effectual,  does 
not  operate  as  a  confirmation,  or  by 


way  of  relatiott^soMto  past  the  pro- 
perty thereby  assigned.  Page  S97 

9.  Grant  of  land  to  a  coUcge^  not 
l>enefidally,  but  in  trust  for  other 
objects ;  not  witjiin  the  eioepUon 
of  the  statute  in  faronr  of  the 
unirersities,  frc  Ibid, 

10.  Derise  to  a  corporation,  upon 
trust,  <<  from  time  to  tiqie  yeariy 
for  erer,"  to  lay  out  the  yearly 
rents  and  profits  in  the  repair  of 
a  road,  <^at  their  discretion.*' — 

Upon  an  information  against  the 
corporation,  at  the  relation  of  the 
trustees  of  the  road  nnder  a  tnni* 
pike  act,  an  account  was  directed 
from  the  time  of  passing  the  act. 
JUomejf'Gen.  ▼.  Brawen^  Com^ 
par^»  495 

COMMISSION. 

See  Practice,  30. 

CONDITION. 

Bequest  of  personal  estate  to  ^., 
provided  she  marry  with  the  con- 
sent  of  B.,  (a  trustee  in  the  will») 
but,  if  she  marry  without  *such 
consent,  then  to  C*  A  general 
permission  giTen  by  B.  after  A, 
attained  21,  to  contract  marriage 
as  she  might  think  fit,  and  sob- 
sequent  approlMition  of  a  marriage 
contracted  under  such  general  per- 
mission  without  his  knowledge, 
held  a  sufficient  compliance  with 
the  reqaisition.    PoUock  r.  CrofU 

181 

CONSIDERATION. 
I.  See  Fraud,  1. 
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^  See  Faaud,  % 

3.  3. 

4.  PowEft,  3« 

CONTEMPT. 

See  Practice,  14. 

CORPORATION. 

Jorisdicfion  Id  equity  agtinut  t  cor- 
pontiov  ia  nature  of  a  partner- 
akip,  io  Ikfottr  of  a  member, 
by  an  aeeonnt  of  profits.  The 
difltoiltjT  of  eiecnting  the  decree 
from  the  pecnliar  drcnmitances 
and  nature  of  the  property  'will 
not  pre? ent  It's  being  executed. 
Jdb^  T.  TheWMMabb  Company. 
Page  1(37 

?.  See  CuARiTABLE  Uses,  6. 

COVENANT. 

1.  ji^  lessee  of  iron« works,  &c.  sub- 
ject to  payment  of  rent,  and  per- 
fonnance  of  coTenants,  assigns  to 
Jff.  AS  a  security  for  sums  ad? anced 
and  to  be  advanced,  reserTing  to 
himself  a  mere  equity  of  redemp- 
tion. A*  becomes  bankrupt,  and 
his  assignees  agree  to  conTey  to  B. 
the  equity  of  redemption  in  the 
demised  premises.  The  assignees 
hare  no  right  to  enforce  agaipst 
B*  a  specific  performance  of  this 
agreement  by  accepting  an  assign* 
roent  with  a  corenant  for  in- 
demnity against  payment  of  the 
rent  and  performance  of  the  co- 
venants reserred  by  the  original 
lease.     fViikms  ▼.  Ftsf.  244 

%  See  AGasEicuiT,  ^» 

Vouh 


D. 
DEBTOR  AND  CREDITOR. 

1.  On  the  death  of  a  partner  fin  a 
banking-house,  the  surviving  part- 
ners carry  on  the  business  without 
changing  the  firm,  and  afterwards 
become  bankrupt.  The  equities 
of  the  several  classes  of  creditors 
of  the  partnership  against  the 
estate  of  the  deceased  partner, 
with  reference  io  the  alleged  sol- 
Tency  of  the  house  at  his  death, 
to  the  efieet  of  subsequent  deal- 
ings and  transactions  with  the  sur- 
Tivors,  and  of  notice  expressed  or 
implied,  and  to  the  custom  of 
bankers,  declared,  upon  exceptions 
to  the  report  of  the  Master,  dis- 
tinguishing the  classes  of  creditors 
according  to  the  difierent  nature 
of  the  circumstances.  Devaynes 
V.  Noble.  Page  630 

%  Creditors,  at  the  death  of  D., 
who  continued  to  deal  with  the 
'  surviving  partners,  and  were  paid 
by  them  in  part.  (Including,  also, 
creditors  whose  debts  remained 
unaltered,  either  by  receipt  or 
payment,  and  those  whose  debts 
had  been  subsequently  increased 
by  payments  to  the  surviving  part- 
ners.)  Held  no  discharge  of  the 
deceased  partner*s  estate.       /  d. 

540 

3.  See  Partner,  9. 


4. 

5. 

1'  6. 
[7. 


-3. 
-4. 


-6. 


?C 
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8.  Deposit  ivith  tiM  partnersbip  of 
exchequer  bills,  which  were  sold 
in  D.'s  lifetime,  and  the  prodace 
applied  to  the  use  of  the  hovtOt 
D.*8  estate  is  responsible  io  re- 
spect of  the  breach  of  tmst ;  and 
not  discharged  by  sabseqaeot  acts 
from  which  an  inference  might  be* 
drawn  of  the  creditor's  adopting 
the  sanriTing  partners  as  his 
debtors.  The  amount  of  monej 
receired  by  the  sale  of  the  eiche- 
qaer  bills  becomes  a  partnership 
debt,  which  aocmed  from  the 
moment  when  they  were  sold 
withont  the  consent  of  the  credi- 
tor; and  this,  whether  the  in- 
diTidnal  partners  were  or  were  not 
prify  to  the  sale.  The  sale  of  the 
exchequer  bills  amounts  only  to  a 
breach  of  trust.  Deva^ncs  t. 
NohU.  Page  575.  679 

9*  ^Notice  to  the  surfiving  partners 
giTen  by  a  creditor  of  the  partner- 
ship, as  solicitor  for  the  represen- 
tatiTesof  the  deceased  partner,  that 
the  estate  of  the  deceased  will  not 
be  Ihible  for  their  future  dealings, 
does  not  operate  as  discharging  the 
estate  from  a  debt  previously  in* 
curred  to  that  creditor,  of  which 
he  was  at  the  time  ignorant.  Pay- 
ments subsequently  made  in  re- 
spect of  cash  balances,  not  to  be 
taken  as  operating  in  extinction 
of  such  a  debt.    Ibid.  679 

10.  Interest  upon  the  exchequer 
bills  deposited  and  sold  as  above, 
allowed  at  6  /ler  cent,  from  the 
time  of  the  sale,  upon  the  ground 
that  the  claimant  had  a  right  to 


consider  it  as  a  debt  item  that 
time,  and  had  elected  ea  to  con- 
sider it.    Devayne$  t«  AM&. 

Pageb9> 

11.  Creditors  who,  after  D.'s 
death,  continued  to  deal  with  the 
surviTing  partners  by  drawing  out 
and  paying  in;  but  having  drawn 
sums  out  before  thqr.  paid  any  in  ; 
the  balance  rarylag  f rona  time  to 
time,  but  being  upon  the  whole  io- 
creaied  by  subsequeal  dealings. 
The  subsequent  payments  by  the 
sanivlng  partnera  mast  be  taken 
Id  reduction  of  the  balanoa  doe  at 
D:%  death ;  and  hia  ealati  held 
dischatiged  jpro  iankk.  IbitL      583 

13.  Api^ication  of  Indefinite  pay- 
ments, by  the  rules  of  the  dril 
law,  giting  the  first  option  to  the 
debtor,  the  second  to  the  creditor^ 
to  be  expressed  at  the  time  of  pay- 
ment ;  but  if  no  express  declara- 
tion by  either,  presuming  an  in- 
tention in  faronr  of  the  debtor, 
or,  if  the  debts  are  equal  in  tbar 
nature,  then  applying  the  payment 
according  to  priority.  COS 

13.  Cases  in  which  our  Courts  ap- 
pear  to  hare  extended  the  mle  of 
cItII  law,  so  as  to  giye  to  the  ere* 
ditor  in  the  absence  of  express  ap- 
propriation by  the  debtor,  an  in- 
definite right  of  electing.     IM. 

606 

14*  Other  causes  which  seem  to  i«- 
cognize  the  strict  rule  of  the  dril 
law,  limiting  the  creditor's  option 
to  the  time  of  payment.  IMi.  607 

16.  In  cases,  as  of  a  bankiog  ao 
count,  where  there  has  been  a 
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ecMitiiMatioii  of  datlings,  IIm  ap-  ; 
proprUtiQp  (in  lb«  absence  of  ex- 
pfetti    decUnitlon)  can   only  be 
made  en  tbe  ground  of  ptctonp- 
tton  mriiiag  from  the  priority  of 
ree0i|its  and  paynenta*     If  any 
other  appropriation  Is  to  be  tnade^ 
it  is  MieMbent  on  tbe  creditor  to 
declsre  his  intention  at  the  time 
of  psyment     Dmx^ne$  t.  Noble* 
Page  008 
la*  The  cieditor'i  baling  drawn  at 
&  tine  when  there  was  no  fund  to 
answer  Ms  drafts  other  than  tbe 
hehuice  In  hand  at  D.'s  death, 
niQst    be   taken   ai.  an   ezpreM 
declsmtion  of  his  Intention  that 
the    fnnd  should  be  applied  in 
payment,  not  only  of  the  drafts 
so  drawn,  bnt  of  the  succeeding 
drafis,  in  the  order  in  which  they 
were  presented.    Ibid*  610 

17.  Creditors  in  respect  of  stock 
standing  in  the  names  of  the  part- 
ners, which  was  sold  in  breach  of 
triut,  and  the  proceeds^applied  to 
the  nae  of  the  partnership,  en- 
titled as  against  the  estate  of  the 
deceased  partner,  either  to  consi* 
der  it  as  a  debt,  or  to  hare  the 
stock  replaced,  at  their  option. 
It  makes  no  difference  that  the 
stock  stood  in  the  name  of,  and 
was  sold  by,  one  of  the  partners 
only,  the  proceeds  baring  been 
applied  to  tbe  partnership  nse.  Ibid. 
}  011 

1&  Creditors  at  the  death  of  D. 
who  continued  to  deal  with  the 
surthing  partners,  both  by'draw- 
log  out  and  paying  in  money, 


whereby  their  debts  have  been  in- 
creased, but  never  at  any  time  re- 
duced. Heid^  no  discharge  of 
the  deceased  partner's  estate.  De- 
ooyner  ▼•  Noble  Page  02S 

19.  Transfer  of  stock  to  the  partner- 
ship, as  a  security  for  advances, 
vnder  an  agreement  not  to  sell 
without  notice.  UeU  D.*b  estate 
answerable  to  the  fnll  eitent  of 
stock  sold  contrary  to  snch  agree* 
ment,  and  not  only  to  the  extent 

'  of  stoA  sold  beyond  the  amount 
of  the  debt  due  to  the  partnership 
In  respect  of  ttwh  adranoes.  Ibid^ 

DEED. 

1.  See  PsEsciiPTTOv,  1. 

^  FSAUD,  1. 

3.        «. 

DEPOSIT. 

1.  See  MoRToAOE,  1. 

%        Vekdou  ahd  Purchaser,  t, 

3.  Debtor  and  Creditor,  8* 

4.  Partner,  13, 

5.  Debtor  aro  Creditor,  19. 

DEVISE. 
See  Will. 

DISCOVERY. 
See  Plsaoxho,  3. 

DONATIVE. 
See  Plradino,  5. 
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E. 

ECCLESIASTICAL  PERSONS 
AND  THINGS. 

1.  See  CflxaxTABLs  Usxb^6. 

2.  Pleasino,  % 


3. 


9. 


ELECTION. 

1.  See  Wux^  14. 

%r       Destob'akd  Cebdimb,  10. 

4.  —  la. 

5.        14. 

6.        17. 

ESTATE   REAL  AND  PBRSO. 
NAL. 

1.  <<  In  order  to  exonerate  the  per- 
sonal estate  from  payment  of  tdebts, 
the  will  mast  contain  express  words 
for  that  purpose^  or  a  clear  rnani* 
fested  intention;  a  ^dclaration 
plain  or  necessary  inferenoe  tan* 
tamonnt  to  express  words,*' 

^*  Bat  it  is  impossible  to  define 
what  circamstances  are  sofficlent 
to  shew  this  intention,  whidi  most, 
in  efery  case,  arise  from  the  con- 
text."   Booth  T.  Blundeli. 

Page  193 

2.  The  intention  so  expressed  or  im- 
plied mast  be  an  Intention,  not 
only  to  charge  the  real  estate,  bat 
to  discharge  the.per8onal.      Ilrid. 

3.  The  intention  is  notreqnifed  la 
be  so  manifested  as  that  all  per- 
sons cannot  fail  to  agree  with  re- 
spect, to  it)  bat  so  as  to  con?ince 


the  mind  of  the  judge  «lio  has  to 
decide  opon  each  pattieolar  eise. 
BoaOe  T.  BtundOL        Page  193 

4.  Circnmstanoesfrom  lAikk  an  in- 
ference has  been  ordinarily  raised, 
as  that  of  the  same  person  being 
coastitated   trostee  of  the  real 
estate  and  execator;  the  personal 
estate  being  gi?en  as  a  re^oe,  or 
as  personal  estate  generally,  or 
after  an  enameration  of  paitica- 
lars ;  the  residaary  legatee  being 
als6  deriffoe  of  the  real  estate,  er 
of  part,  for  life  or  otherwise,  Ac. ; 
are  cif'cnmstances  entitled  to  coa- 
sideration  only  in  referenceto  the 
'tontext  of  etery  particvlar  will  in 
which  they  occnr. 

5.  The  amount  of  the  personal  estate 
is  not  a  circnmstance  tobeinqaiTed 
Into  so  as  to  furnish  a  groand  Ut 
constraction.    Ibid,  194 

6.  See  Will,  1. 

7.        1«.      X 

8. 14. 

9.        «8. 

10.  ^ 38. 

ESTATE  FOR  UFE  AND  IN 
TAIL.^ 

1.  See  Will,  26. 
%        34. 

EVIDENCE. 

1.  SeeVfijj^W^ 
%        Fraud,  1. 

3.  WiLLy  28. 

4,  '       ■     g9. 
6. 35, 
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£a:ECUTOR  AND  ADMINI- 
STRATO&. 

1.  Soe  PLBADiiro,  i. 

2.  Trust  and  TftusTEV,  4. 


FOB.FEITURE. 

See  P£.EADING|  9. 

FRAUD. 

!•  CoDTflyance  of  a  re? efsionarjr  in- 
terest from  an  uncle  to  a  nephew, 
under  circnmstances  of  gross  in- 
ad^qmcy  of  price  and  alleged 
fimod,  attempted  to  be  set  aside 
after  (oHy  years ;  bat  held  to  be 
supported  by  the  consideration  of 
natural  lore  and  affection,  inserted 
in  the  Witnesaing  part  of  the  deed, 
althovgh  not  eapreased  in  the  re- 
citAl. 

Qu.  As  to  the  effect  of  length  of 
time  in  such  a  case,  operating  by 
way  of  eridence? 

<2a#.  A^  to  the  effect  of  gross  in. 
adequacy  of  price,  as  evidence  of 
frand  ?    WhalUjf  r.  WhalUy. 

Page  435 

2.  Yoluntary  settlement  of  personal 
property,  in  trust  for  such  one  or 
more  of  his  children  as  the  settlor 
shall  appoint.  Appointment  to  one 
child  exclusively,  upon  a  secret 
understanding  that  that  child  shall 
ra-assign  a  part  of  the  fund  ti>,  or 
ia  favour  of,  a  stranger.     This 


appointment  Is  t  frand  upon  the 
settlement ;  and  Toid  not  only 
to  the  extent  of  the  sum  assigned 
back,  but  in  toio.  Bill,  by  par«» 
chaser  for  Taluable  consideration, 
without  notice,  under  this  appoint- 
'  ment,  dismissed  as  against  the  per« 
son  entitled  under  the  settlement 
in  default  of  appointment,  such 
person  having  also  the  legal  estate 
in  the  fund  which  was  the  subject 
of  the  appointment*  Daubeny  t« 
Cockbum.        K  Page  628 

3*  Fkyment  of  a  valuable  consldera- 
tion  by  a  person,  not  haying  the 
legal  estate,  and  not  being  an  ob« 
ject  of  the  power,  cannot  set  up 
an  Invalid  appointment  in  favour 
of  such  purchaser*    /ML        638 

Seeue.  Where  the  power  is  nnli- 
mited  as  to  its  objects,  and  the  ap. 
pointment  Is  only  impeachable  on 
the  ground  of  its  being  voluntary. 

Ibid. 

4.  No  part  of  a  fraudulent  agree- 
ment can  be  supported,  except 
where  a  consideration  has  been 
given,  In  consequence  of  which  the 
parties  cannot  be  replaced  In  the 
same  situstion  In  which  they  stood 
before.    Ibid.  643 

6.  In  ordinary  cases  of  frand,  equity 
undoes  the  whole  transaction,  and 
replaces  the  parties  in  their  former 
situation.    Ibid.  i^i 

6.  See  Power,  3. 

7.        4. 
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I. 

IMPLICATION. 

1.  Ske  Will,  25. 

2.        29. 

INJUNCTION. 

1.  Dellrery  of  declaration  b  abreach 
of  the  common  injanction  to  8ta/ 
proceedings  at  law.  Effect  of 
pltintiff*!  acquiescence.  MiUt  ▼• 
Cobby.  Page  3 

2.  See  PfUCTiCE|  21. 

INTEREST. 

1.  See  Debtor  and  CkeditoR|  10. 

2.  Trust  Ann  Truster,  4. 

INTERPLEADER. 

Plaintiff  haring  parted  with  the  pro* 
pertj,  cannot  snstaln  an  inter- 
pleading  bill  against  different 
claimants,  npon  an  undertaking  to 
paj  ofer  the  ralne  to  the  party  in* 
tilled.    Burna  t.  Andenmu  405 


J. 
JURISDICTION. 

See  Corforatiom. 

L. 

LACHES. 

See  Ybnoor  and  Purchaser,  & 

IJ^NDLORD  AND  TENANT. 

Tenant,  under  an  agreement  to  ma- 
nage and  quit  the  premises  agree* 


ably  to  the  manner  in  irhicb  the 

'  tame  had  been  managefanii  quitted 

by  the  former  tenanta,  not  bound 

hj  the  terms   upon  which  they 

held,  without  notice. 

No  enquiry  as  to  the  custom  of  the 

country,  where  there  is  a  writtea 

agreement.    Lkbenrood  t.  Fines, 

Page  15 

LEGACY. 

1.  Legacy  to  A.  of  ^12,000,  and  to 
B.  of  ^4000.,  the  latter  sum  dt. 
rected  to  be  paid  out  of  the  money 
in  the  hands  of  the  testator's 
agent.  At  the  time  of  testator's 
death  there  was  a  snflkieat  fond 
In  the  agent's  hands  to  answer  this 
legacy ;  but  the  general  assets  did 
not  eztf  nd  to  the  payment  of  both. 
Legatee  of  the  i^4000.  held  en- 
titled  to  be  paid  by  priority.  M' 
timy.Aetam  178 

2.  Legacy  to  an  e«ecntor,  who  is 
also  a  trustee,  eRclndes  him  from 
the  bene6cial  interest  In  the  re- 
sidue, unlett  expressly  gireu.  fiu/i 
Ti  Kimgiton  314 

3.  See  Will,  21. 

LEX  MERCATORIA. 
See  Partner,  2. 

UMITATIONS  (STATUTE  OF) 
See  Trusv  and  Truster,  2. 

LUNATICS  ANo  IDEOTS. 

No  costs  to  R  party  suing  out  a  coin* 
mission  of  lunacy,  which  vsf 
nefer  acted  upon,  and  afterwaris 
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n«T«r  haTiag  eo«»  Into  tfce  pos- 
aeni«m  of  tlMcrvwn,  tbM  te  no 
loud  oBtof  which  c«rtica»beglf«». 
Ex  parte  Glner  PagtWi 


M. 


N. 


NE  EXEAT  REGNO. 

Order  on  wwtte*  to  psy  money  into 
Court  on  forfeiture  of  recogni- 
zance entered  into  on  a  writ  of 
ife  Exeat.    Mtugraoe  ».  MedtK. 
Page  49 

Vtten  T.  Utten.  61 


MARRIAGE. 

See  CoHomoN. 

MISTAKE. 

1.  See  Pabther,  2. 

MONET. 

1.  See  V«D««  AW»  POMHASEB,    5 
a.  . B 

3.  . •    » 

4.  . 12 

5.  Will,  21. 

6.  Pabtneo,  4. 

MORTGAGE. 

1.  Mortgage  held  no  Becarity  for 
subseqaent  advances  made  on  the 
strength  of  a  parol  engagement. 
Ex  parte  Hooper*  ^      7 

5.  Time  no  bar  to  redemption  In  the 
case  of  a  Welch  mortgage,  unless 
twenty  years  after  principal  and 
interest  paid  by  perception  of 
rents  and  profits.  Fenwick  ▼. 
Read.  IH 

See  Will,  «7. 

MORTMAIN. 

See  Cha&itabu  Usbs,  5. 


NOTICE. 

1.  See  Vendor  an©  PimcftASER,  10 

2.  *  — — — 


11 


5.  pAttTNER,  6. 

4,  Debtor  amd  Creditor,  9. 

a.  Partner,  12. 

6.  Fraud,  3. 


PARENT  AND  CHILD. 
See  Fraud,  2. 

PARTNER. 

1.  See  Debtor  and  Creditor,  2. 

2.  The  common  la«r  only  partially 
adopts  the  Lojb  Mercaioria  in  re« 
spect  of  partnerships  in  trade, 
holding  that  there  Is  no  snaWor- 
ship,  iniespect  of  interest  in  snch 
partnership ;  but  that  in  respect  of 
partnerAip  contracts,  the  obliga- 
tion  is  joint,  and  attaches  ezclo- 

I  sif ely  on  the  sufvlTors.  Relief  in 
equity  opon  joint  bonds,  given  on 
the  gronnd  of  mistake.  Devannes 
1.  Nobk.  W» 

3.  Equity  of  a  creditor  agaiiist  the 
estate  of  a  deceased  partner,  not 
barred  by  eight  months'  non-claim 
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and  payment  in  part  by  the  sur* 
Tif  ing  partner*  Devaynes  t.  JVo- 
ble.  Page  566 

4*  No  difference  in  principle,  be- 
tween the  case  of  a  banktng«hoose 
and  any  other  partnershipi  as  to 
the  equity  of  the  creditor  against 
the  deceased  partner's  estate*  Mo- 
ney paid  into  a  banker's  consti- 
tutes a  debt,  not  a  deposit*  A 
creditor's  leaving  money  in  the 
hands  4)f  the  sorviving  partners  in 
a  l>ank,  does  not  constitute  a  nev 
contract,  nor  operate  as  a  re- 
linquishment of  the  old  security. 
Ibid.  568 

5.  No  rule  of  conrentesce  fixing 
any  period  within  which  a  creditor 
of  a  banking-house  not  making 
his  demand  on  the  sunriring  part- 
ners is  held  to  have  waived  his 
equity  against  the  estate  of  the 
deceased  partner.    IlntL  569 

6.  Notice  of  the  death  of  the  de- 
ceased partner,  whether  before  or 
after  the  creditor  has  received 
payment  in  part  froni  the  sur- 
Tiving  partners,  not  material.  The 
creditor  by  drawing  on  the  sur- 
viving partners,  recognizes  them  as 
his  debtors,  but  not  exclusiTely* 
IM.  570 

7*  See  DsBTOR  aud  Crk>itor,      8 

8.  ^ 9 

9* » 11 

10.        — '- ■    '     '  ■  ifi 

11. 1 17 

13,  Deposit  of  bills  with  a  banking, 
house  in  the  lifetime  of  D*  (a  part- 
ner since  deceased,)  which  were 
sold  by  the  heuifl^  pert  In  D.*s 


lifietimc,  and  part  after  hU  dcaib^ 
HMf  theeiliatoof  A.  is  mI  an- 
swemble  in  respect  of  the  lAttcr^ 
theogh  the  party  deporiliag  liad  do 
Butice  of  the  death  of  D.  Z>e. 
vmynei  v.  Noble.  Pmge  616 
13.  See  Dbstob  and  Creditor,  IS 
14. 19 

PERPETUITY. 

1*  SeeWjLhy    1* 

«.  12. 

3.  S4- 

PLEADING* 

1*  One  of  two  or  more  assignees  of 
a  bankrupt  may  sue  in  eqoityt 
Without  the  others  joining. 

To  a  suit  instltoted  by  ass^oeet  oo 
behalf  of  a  bankrupt,  la  the  ot>- 
ject  of  which  the  creditors  have 
no  Interest,  the  assent  of  the  cre- 
ditors is  not  ueoesaary  under  the 
statute  5G.%c.  SO.  a.  38*  fFO- 
kins  V.  Fry.  «*i 

%  B.f  a  purchaser,  nnder  a  decree, 
of  the  first  presentation  to  a  living 
^  of  which  J.  is  seised  for  life  of  tlie 
advowson,  afterwards  takes  aeon- 
Teyance  from  jl.  of  the  second 
presentatioa  to  the  same  living, 
and  sells  the  first  presentatioB 
to  the  present  incumbent*  To 
a  bill  by  ^.  to  set  aside  tbii 
transaction,  on  the  grouad  of 
fraud,  praybg  r  discovery,  A 
puts  In  an  answer,  refnsiag  to 
make  the  discoiery  reqahred,  ti 
teinding  to  snlgea  him  to  ibr* 
feiture,  on  account  of  simony.  £• 
having  afterwarda  dled^  the  sett 
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fa  i«fiftd  agMtt  Us 
wko  h  iMld  MikM  to  tlM 
pratoelion  tint  was  daived  bj  0. 
J>«rM«v«<  V.  Iiowini.  PoytSOl 
3.  Plea  of  Plniart3r.~<2Mnr«,  If  ft 
will  bold  to  a  bill  seddng  powai 
flk>Bofadooatlv8lifiag?  MuiUr 
▼.  CkmneL  475 

PLENARTY. 
SSee  Flkadiko,  3« 

PORTIONS. 

POSSESION. 

!•  Sfe  Vendob  and  PurchascR|    5. 
2. 9. 

3.  1«. 

POWER. 

1.  5««  Will,  16. 

2.  Fraud,  3. 

3.  Appolotnent  to  one  ehild  undar 
a  power  of  appointmeDt  to  one  or 
more,  it  good  if  fairly  made;  bot, 
if  fraudalent,  bas  no  cooslderatioo 
to  rapport  It.  Daubenjf  t.  Cock* 
bum.  644 

4.  Agreeoient  by  one  of  tbe  objects 
of  a  power  of  appointment  to  re* 
tarn  a  part  io  consideralion  of  an 
appointment  in  its  fatoor,  is  a 
fraud,  In  tiie  appointee  ii  well  as 
In  tiM  appointor,  botb'  on  tbe 
otber  objects  of  Ibo  power,  and 
on  the  party  who  wonid  take  in 
defettlt  of  appointment. 

SeeAt^  where  the  appointee  is  not 
prity  to  the  corrupt  agreement. 
IML  645 


PRACTICE. 

1.  Motion  of  conrse,  to  ile  ezcep* 
tions  nunc  pro  fmtc^  within  two 
terms  and  tbe  following  racation 
from  the  date  of  the  Master's  re- 
port of  Impertiaenoe.  Dyer  t. 
Dyer,  Page  1. 

%  See  iKJUHcnoir,  1. 

3.  Order,  that  defendant  might  be  at 
liberty  to  rejoin  de  novoj  giting 
notice  of  his  intention  to  dispute 
tbe  bankruptcy;  allowed  to  be 
retained  only  on  his  consenting  to 
admit  as  evidence  the  depositions 
of  a  deceased  witness,  as  being^  ne* 
cessary  to  prove  the  act  of  bank- 
ruptcy.  Briekwood  t.  Milier.      4 

4.  See  VnrnoH  and  ^crcmascr,  1. 

5.  Apfbal. 

6.  VcNDOtt  and  Purchaser,   4. 

7.  Solicitor  and  Client,  % 

8.  Eiceptlons  to  a  report  of  im- 
pertinence may  be  taken  after  an 
order  to  eipnnge,  until  that  order 
has  been  acted  upon*  Not  ne« 
cessary  to  take  objections  before 
the  Master  prerious  to  eicepting 
toareportofirtipertlnence.  Under 
the  circumstances  of  the  case,  the 
defendant  was  at  liberty  to  take 
a  general  eiception,  without  set- 
ting out  the  particulars  In  which 
he  alleged  the  report  to  be  er- 
roneous.    Noneay  r.  Roae.  135 

9.  Re-examlnation  of  a  witness,  be- 
fore publication,  refused,  the  ap- 
plication being  for  llbeHy  to  ex- 
plain and  correct  bis  former  evi- 
deiice,  anil  the  afllida?it  being  that 
he  bad  omitted  to  state  a  matetial 
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clrcQmt(aac0.  hoti  Jbergmemgf 
r.  Powell.  Page  130 

10«  Answer  being  refeired  for  im- 
pertinence, and  reported  notlm- 
pertinent,  order,  upon  motion  of 
conrse,  to  refer  it  to  the  Master  to 
tu  the  defendant's  costf.  T^ftrel 
T.  Redififr.  ISi 

11.  Afterdecree,theplain(iff  filed  Us 
bill  of  rerifor,  but  neglected  to 
refWe  the  snit.  The  defendant, 
haring  answered,  was  allowed  to 
proceed  on  the  plaiotiir's  bill. 
Gordon  t.  Bertram*  *  154 

13.  Attachment  retnmable  within 
eight  days  after  the  Purification. 
The  eight  days  mean  eight  entire 
days.    Moolkam^.WaikeU.   243 

13.  Commitment  for  a  contempt  in 
assaolting  a  deputy  messenger  of 
the  Court  in  dischaiige  of  bis  duty. 
ElM  ?.  Halmarack.  302 

14.  Upon  a  reference  to  see  whether 
A.  can  make  a  good  title,  the 
Master's  report  that  a  good  title 
may  be  made  by  A.  with  the  con- 
currence of  A  is  an  excess  of  his 
authority.  LewiiY.Loxham*   179 

16.  The  bill  required  the  defendant 
to  set  forth  an  account  of  all  and 

.  every  the  quantities  of  metals  and 
minerals  dag,  &c.  distiogulshing 
from  which  of  the  mines  the  same 

.  were  respectiToly  raised,  &c.  and 
when,  fcc.  and  the  full  raiue  there- 
of, and  of  tierj  particular,  ^and 
how  he  computes  the  same ;  and 

.  when,  end  to  whom,  and  for 
what,  he  has  sold  and  disposed  of 
the  same,  or  so  much  thereof,  as, 

.   &c.;  and  where,  and  in  whose 


outtedy  4Mr    power,  the  wiim 

thereof  reawinlng  nnsald  new  is, 

and  the  costs,  and  eipeaiss  of 

working  die  nines,  and  the  detr 

profits  made  theidiy,  aadkow  lie 

eompntes  the  profits.    A  icMole 

to  the  answer,   settfag  fortk  t 

transcript    of   all   the  iteai  io 

tradesman's  bills,  &c«  wis  hridiB- 

pertinent;  and  the  Master  haTioj^ 

reported  the  whole  of  the  sckedsle 

impertinent,  without  diitbictios  of 

the  particular  items,  an  eic^on 

to  that  report  was  o? fi^mled. 

An  answer  to   a  bill  for  sa  to 

count,  setting  ont  partlcslm  io 

detail,  although  In  some  lenM  to 

be  called  pertinent,  yet^ifsno;- 

festly  not  called  for  by  the  mtsie 

of  the  case,  may  be  held  inper- 

tinent,  as  being  veiatiow  and  op- 

pressire.  Normqy  t.  Rose. 

PegeW 

Ifi.  Older  to  dismiss  for  want  of 
prosecution,  after  an  sbstenenf, 
althooi^  Irregular,  not  to  beie- 
gardedasa  nullity.  Coatfqsestly, 
that  Older  most  be  diicliarird  be- 
fore thoplaintiffcanobtaiosaorfer 

to  rcrhe  the  suit.  Apd*»*  ^' 

361 

On  bill  by  some  cieditors,  ia  ^' 
spect  of  their  several  de»s«bf 
but  pot  on  behalf  of  «i**k«^ 
diion^fomre^  whether  tfcs  d«tfc 
of  one  of  the  pltiati*  «»«^  *" 
ahntftmenf. 

17.  Decree  for  a  refer«icf«*?*'J*' 
The  cause  coming  on  f*  ^^^ 
directions,  after  a  report  rf  «PP»*'' 
ing  the  title ;  thedefendaattfttt- 
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tilled  to  hftTe  tn  inqalrj  at  wbst 
time  A  title  coald  lM?e  been  made. 
Dtd^  ▼.  0$b9me.  Page  389 

18.  See  Bank  or  Enolano,  %• 

19.  Ptablicatioo  of  tlie  depoiitiom  of 
a  deceased  witneis  eiamloed  oo 
behalf  of  a  defeodant  noder  the 
plaintilT's  conminlon,  upon  a  bill 
to  pefpetoale  tettimony*  Eari  ef 
Jbergaoem^  t.  PmaeiL  434 

IK).  Letter!  iet  out  io  the  bill,  and  not 
admitted  bj  the  answer,  allowed  to 
be  veriied  by  affidaflt,  in  support 
of  injnnetlon*  Taggari  t.  Hew* 
hn.  499 

PRESENTATION. 

See  Plcadivo,  9. 

PRESUMPTION. 

• 

1.  Deedof  giftfoand  cancelled  among 
the  papers  of  the  grantor  after  his 
death  decrerd,  in  the  absence  of 
evidence  of  its  having  been  satis- 
lied,  to  be  enforced  against  his  re- 
pre^tatives,  npon  the  presnmp- 
tioQ  that  it  was  cancelled  impro* 
perly.    Sk^fkem  v.  UwUer*     40 

9.  Length  of  possession,  as  a  ground 
for  presvmiog  a  n^lease,  depends 
on  the  nature  of  the  possession, 
whether  adverse  or  not.  Feiuriek 
y.Reed.  114 

8.  See  Will,  14. 

4.  Issue  directed  to  try  whether 
F.M.  was  living  at  the  death  of 
hbfkther,  the  tesUtor;  the  father 
and  son  having  been  shipwrecked 
together  on  their  voyage  from  In- 
dia, and  all  on  board  having  pe- 
rished.   Jfoioiiv.JIfafofk        308 


5.  iSse  DzirroR  and  Caeoitor,   13. 

5.         ^  ■■  >  .     ■         t6. 

PRINCIPAL  AND  AGENT*. 
See  Bankrupt,  6. 

PRIVILEGE  VROM  ARREST. 
See  Bankrupt,  0, 

PUBLICATION. 
See  Practice,  19. 


RECEIVER. 

If  a  purchaser  of  the  legal  estate  in 
landa^  which  aro  subject  to  an 
eqaitable  rent  charge,  refuse  to 
pay  the  rent  charge,  a  receiver 
will  be  appointed*  Ptiickardj. 
Fleetwood*  Page  54 

REMAINDER  (CONTINGENT) 
See  Will,  34% 

REMAINDER  (CROSS) 
See  WzL^  34. 

REPUBLICATION  OP  WILL. 

See  Will,  13. 

REVOCATION  OF  WILL. 
See  Will,  15. 


s. 

SECURITf. 

See  Deitok  ano  CiteoiTOB,  19. 
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SIMONIACAL  CONTRACT. 
See  Pleading,  % 

SOLICITOR  AHo  CLIBPIT. 

U  Attorney)  sobmtCting  to  produce 
title-deeds  of  his  client  in  Jiis  pos« 
iesiion  as  the  Court  shell  diiect^ 
may  be  called  upon  to  produce 
tham,  if  the  principal  eoold  hioi* 
self  hate  been  called  upon  to  do 
so.    Fenwkki.  Reed.    Page  114 

%  Generally,  it  Is  qet  necessary  to 
make  an  attorney  a  party  because 
he  has  title-deeds  in  his  possession, 
although  it  may  become  so  under 
particular  circumstances,        iSMUL 

3.  QiMere— Whether  the  executor  of 
an  attorney  can  arail  himself  of 
ihe  attorney's  prl? ilege  not  to  ih» 
close  the  concerns  of  his  client. 

IbuL 

4.  ^SeB  AfsacsMEKT,  6. 

SUBSCRIBING  WITNESS, 
See  WiL£|  98. 


T. 

TIMBER. 
See  Will,  99. 

TIME. 

See  Fraud,  U 

TITHES. 

See  ysN90ii  ako  Purchascs,  7. 


TITLE. 

1.  See  Vendor  aicd  PurchaseR|  7. 

3.  '    Practicb,  18. 

TRUST  and  TRUSTEE. 

1.  JSm  CoRSSNTy  11. 

2.  No  analoigy^  Id  caaasof  bmdisf 
trust,  to  the  S|atRle  of  Liniti. 
tions.  JUorneg^etui.Bremrf 
Qm^HU^.  Pogem 

9.  See  DsRToii  and  CRioiroa,  8. 

4.  One  of  two  executors  aad  tfis* 
tees,  not  buTlng  acted  othsrwife 
than  by  joining  with  hisco-eita- 
tor  and  trustee  In  the  sale  of  stock, 
vnder  a  repreaeotatlon  that  ths  fflt 
was  Docessary  for  pajmeot  of 
debts,  which  it  was  not,  tke  pro* 
dnce  having  beea  reoeifsd  bgrll^ 
Utter,  and  the  greater  ptrt  ap- 
plied  by  him  to  bb  own  priftta 
purposes!  Held  chargeable ferlka 
amount,  except  so  far  as  anjr  part 
was  applied  to  Ibe  tnist  parpoKi; 
together  with  intereil  a(  4  pr 
omi./  iiotwithstMidiogthepsrtifi 

.beneficially  iuteiested  eeasnted 
to  and  approved  of  the  salSi  sader 
a  similar  misrepresentatieat  U*' 
derwood  t*  Si^)em.  ^^^ 


VENDOR  and  purchaser. 

1.  Refennee'  of  title  before  d«w#e 
reTuaed,  where  the  pardMser,  ^ 
sides  objecting  to  the  titli>)  cUAfMS^ 
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covpenntion  far  defect  of  qotn* 
titj;  emi  tiiMgh  ka  iidmiillcd  to 
oompleto  Uf  agreiiMiit*  jLmm 
T.  Mmmer$.  Pag$  19 

9.  Injonetioii  tp  stay  procfdB^gs  b 
an  actioo  btMf^t  by  m  prnduMr 
to  reooTor  the  anovnt  of  his  de- 
posit reTusd;  tlio  deieriptloii  in 
tiM  priotod  poitiealsr  of  sale, 
being  calcnlated  grossly  to  deceWe 
as  to  tlie  real  oatore  aad  faloe  of 
the  estate  told.  SUwan^.JUIklmu 

3.  No  ooBipeiiiatloii  in  a  ease  of  great 
inteotional  misrepresenteliony  al« 
thoogh  80  pro? ided  l>y  the  oondi* 
tioDS  of  sale  4a  case  of  ^  any  error 
or  nis-statemenl"'  in  the  particu- 
lar. /ML 

4.  BUI  for  specific  pdrforaianee  of  an 
agreement  to  purchase,  against  the 
origiaal  vendee  and  an  assignee 
of  his  contract,  dismissed  u  against 
the  former,  the  plaintiff  being  held, 
hy  delivery  of  abstract  and  offer 
to  execute  a  conveyance^  to  iMve 
nccepted  the  latter  as  purchaser. 

Qumrer-lt  the  bill  had  been  filed 
against  tlie  original  purchaser  only. 
HoUen  v.  H^fn  and  Bacon.     47 

5.  See  Bjbcbivsr,  1« 

0.  Vendee  in  possession  objeetiog  to 
title,  reqnired,  before  answer,  .to 
pay  his  pnrshase-money  into  cWt, 
although  the  (act  of  poHession 
appeared,  not  upon  the  bill,  but 
upon  aflUarU  only.    Bi§rrc§^ 

C;Seeoole,p.a76.) 
7«  Mo  reference  ot  tlDe   nfm   a 


question,  whether  the  estate  was 
tytto^firee,  having  been  sold  as 
such.  WaOmger  v.  HUberU 

PagelQi 

&  Motion  that  a  purdmser  in  pes* 
session  may  pay  his  pnrchase^aMi. 
ney  into  Court,  refused,  under  the 
dreumstsnees,  oft-posfesBiongiven 
Independently  of  the  agreemeat, 
and  LtKkee  on  the  part  of  the 
vendor  in  completing  his  title. 
Fern  V.  BMk.  los 

9.  Puffdiaserln  possessloo  nnder  an 
egwement,  having  eierdsed  acU 
of  ownenhip,  but  Objectii^  to 
the  title,  ordered  to  pay  In  the 
purchase-money. 

Slighter  acts  of  owiMrship  sulE* 
dent,  where  they  hsve  been  com* 
mitted  since  the  discovery  of  an 
objection  to  title.   Dieamr.Jitl^. 

13J 
(See  note,  p.  378.) 

la  Devise  to  J.  charged  with  n  le- 
gacy to  B.;  A»  sells  the  estate, 
without  baring  discharged  the  le« 
gacy.  On  a  bill  filed  by  0.  for 
payment  of  the  legacy,  decree 
against  the  purchasers,  with  de- 
cree Of  er  against  ^.  in  case,  upon 
Inquiry,  it  should  turn  out  that  no 
deduction  had  been  made  from 
the  purchase-money  in  respect  of 
the  legacy.     Neamtm  v.  JCenf. 

11.  The  possession  of  a  tenant  k  no- 
tice  to  a  purchaser  of  the  whole 
actual  Interest  he  nwy  hare  in  the 
esute ;  therefore,  of  a  right  to  the 
timber  on  the  estate,  although  stch 
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right  aecraid  bjr  m  title  poitirior 

to  that  oa  whibli  hia  pmmmIdb 

vatgremdfdU    jUtmtmAMihm^. 

Pagetn 

1%  On  bill  lijr  Tender  for  a  ipedfie 
perforaiance,  the  Coart  vttt  Mt, 
before  answer,  make  any  order 
lor  pajrmeDt  of  the  percbaie-iio- 
ney^by  tbedefendamiopoMeniioo, 
nnlaM  nnder  apecial  eiitamstaoces, 

.  Mchaa nnraaioaable  delay,  com- 
nittiDg  acts  of  ownenhip  in  aU 
teratien  of  the  property,  ke. 

In  this  case  the  defendant  being 
in  possesttoo,  not  nnder  the  agree- 
naMt  to  poifhase,  bnt  at  tenant  to 
the  plaintiff  at  the  time  of  the  per* 
chase,  no  order  was  madoi  JBonner 
V.  JrAnsfon.  366 

13.  See  Practice,  18* 

14*  See  Agreement,  5^ 

VESTING. 
See  Will,  U. 


w. 

WAIVER. 
See  Partiveb,  5. 

WILL. 

1.  Testator  gires  all  his  real  and 
personal  estates  *^  to  A.  and  his 
male  issue,  and  for  want  of  male 
issve  after  him  to  B.  afid  his  male 
issne.*'  These  werds  giro  to  A. 
the  absolate  interest  in  the  per- 
sonal estate.      Dorm  r.  Penny. 

20 


%  Oft  of  .iMidan  ^  to  badbiM 
aueng  li^tses  InipropaHkm  to 
tlie  lepdea  befneafhed  hjr  tkb 
my  will;*'  restricted,  npst  urn* 
Btinction  of  the  whole  will,  to  ge« 
neral  pecnniary  l^gmeei^  neichi- 
lion  of  legacies  paynbla  oet  sf  a 
speciie  fnnd  an^litom,  and  sf  le- 
gacies giien  by  cedidl.  Bemsood 
r^iheremL  Pegeii 

3.  AeCHARiTASMe  Una,  1. 

4*  % 

5.         ^-  ^  ■  ■  3. 

6*         . —4. 

7«        BatTAnn. 

8.  CoiTDITjOlf. 

9«        JBrrATi,IUAEftPciiioirA£,1. 

iO. -2- 

II. — -3. 

1%  Testator  by  bis  will  derises  liis 
reel  estsftes  to  J.  for  life,  witbost 
impeachment.  &c.  with  remsioder 
to  trustees  to  preserre,  ftcwHb 
remainder  to  the  heirs  ef  the  bod/ 
otJ.  By  codicil,  reciting  the 
after  t>orcha8e  of  a  leasehold  esf  at^f 
he  derises  the  same  te  the  trustees 
named  In  his  will,  ^  for  sscb 
estate  and  estates,  and  hi  socb 
manner  and  form,'*  as  bis  ml 
estates  were  gt?en  In  his  will. 

J.  taking  an  estate  tail  ia  the  real 
estates  nnder  the  will,  held  eetiefed 
to  tlM  absolnte  interest  io  the 
leasehold  beqneathed  by  tfascsdH 
ciL    Bfouneker  t.  Bfl^.     ^^ 

15.Testater  by  bis  wHI  detbessllkfs 
freehold  and  copyholdmsnerx^  ^<^ 
and  real  estate  whaterer,  spon 
ceildn  trnstsj  and  gtw  to  tb^ 
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I  tnitteei  a  •«»  of  iP3A/Wa ; 
to~  lay  act  in  the  piirck&Mof  kiidi» 
to  be  settled  npen  the  nine  treats. 
He  eflerwetds  centmcts  fer  the 
pnreheie  of  seteml  eilelts  ;  ead, 
bj  a  codicil^  specifying  sose  ef 
the  eiteles  which  he  had  fto  ooa- 
traded  to  pwehsse,  detbes  them 
te  the  saaie  trestees,  apoa  the 
tTfntB  of  his  will ;  and  difeels  that 
the  parchase  monies  shali  be  teken 
as  part  of  the  ^SdfOOO*;  cxmfirai- 
ing  his  will  la  all  other  rtspeds. 
The  codicil  amooots  to  a  tepab* 
licatioo  of  the  wHl,  so  as  to  pass 
not  only  the  eststes  therela  sped* 
lied^  bat  all  the  esUtes  contracted 
to  be  purchased  between  the  dates 
of  the  will  and  codicil.  Huimer. 
Heygaie.  Page  985 

14.  Befise  of  reil  estate  in  trast  to 
sell,  and  ont  of  the  money  to  psy 
debts,  &c.  and  with  the  •nrplns  to 
msintain  and  edacate  the  dsoghter 
of  the  tettatrii  nntti  twenty-one, 
or  marriage.  Bnt  if  she  should 
die  onmarrled  under  twenty«ene, 
all  such  money  i$  should  remain 
in  the  hands  of  the  trustees,  or 
such  parts  of  the  real  esutes  as 
should  leauun  unsold  (if  any),  to 
be  to  the  use  of  A.  The  daughter 
lired  te  attain  twenty-one*  The 
real  estate  remaining  nnsold  at  her 
death  goes  to  her  personal  repre» 
sentatiTO. 

No  presumption  of  eieetion  to  take 
as  real  estate,  where  there  ts  in* 
capacity,  as  lunacy. 

IVoperty  not  to  be  takei^  as  it 
Is,  but  as  it  ought  to  be,  at  the 


death  of  the  party  firom  whom  the- 
lepresentatbes  claim. 

Qaesdon  of  a  resuMng  trust  only 
arises  between  tiie  real  and  per« 
sewnt  fopreseatatlfa  of  the  tes* 
tirtbr,  not  between  the  sepresen- 
tadses  of  a  party  taking  under  the 
will.  jUUf  ¥.  Pdtmer.  Page  996 

15.  Testator  bequeaths  as  fellows : 
— «« As  to  my  leasehold  house  In 
L,  and  all  my  houstMd  goods 
and  ibmltu^  there  aad  at  A,  and 
us  to  all  my  ptate,  Unen,  chba, 
pictaies^  live  and  dead  stodt,  and 
all  the  eesUuo  of  my  goods,  diat- 
tels^  and  personal  estate,  he.  I 
give  and  bequeath  the  same  to  J.** 
By  a  codicil  he  rev  ekes  the  be. 
quest  •«  of  the  residue"  to  ^.,and 
gives  *<the  residue  of  his  said  per* 
sonal  esUte"  to  B.  The  gift  of 
the  general  residue  only,  and  not 
of  the  articles  enumerated,  is  re^ 
Toked  by  this  codicH.  Oarke  v. 
Biakr.  ,  804 

10.  Bequest  of  personal  property  in 
trust  for  jf.,  (a  marrihd  woman,) 
for.her  separate  use;  with  a  power 
of  disposing  by  irUI,  (eieept  to 
particular  persons).  ^  Aed  in  case 
she  dies  without  a  will,  I  give  all 
that  may  remain  at  her  diseease  to 
B.,"  followed  by  a  gift  of  «« all 
the  rest  and  residoe,*'  to.  jl.,  who 
is  appointed  executrix*  uf •  takes 
the  absolute  interest  in  the  pro« 
perty,  not  a  power  of  disposiBg 
mefeiy.  And  the  gift  to  R,  of 
M  all  that  may  remain  at  her  de« 
cease,'*  is  vohl  for  uncertainty. 
BuU  ?.  KingstaH.  814 
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17.  B«|Mit  ^io  mA  and  etfrjr  dM 
child  and  cUldrm  of  oij  brotter 
and  tiilffrt  wMdi  riwll  bn  living  at 
tketinenfmjrdenCk;  iMtfiCnny 
cliildnr  cyidMnof  mymidiiinftlMr 
mmI  tiilert  thall  kappan  to.din  in 
my  lifatea^  nad  lenve  iMna^  Ami 
thn  legftcjT  t  l«gad«a  hmnibj  in« 
iMidad  far  mkk  child  ar  chlUran 
ta  djing,  shnli  hn  Car  hisi  bar^  or 
OakiMni."  Tba iwaa lalw only 
Jnt  anbttitnlidn*  TiwrafoiOL  ooIt 
ikm  ima  of  aneh  chtldiaa  aa  trara 
lifingat  tlwdate  of  tha  wiU  aio 
ontiilad  In  Hm  avant  of  tiia  death 
of  their  .iat|M€tivo  parenta  dnriag 
thatailBimr'attiitfHM. 

Qu.  If  thaaacood  daaia  hadatood 

alona,  and  iodapand^nt  of  tho  pro- 

coding.  Chrmii^lli€n9ti^*lf0i^or. 

Pogano 

18.  See  QuniTAMA  Uii^  5* 

10.  Beqnaitftoaxecota«aofi^4000 
in  tnua  to  pa  j  oao  half  of  tha  hi- 
tarast  to  A.  and  tha  othar  half  jto 
B.  dnriag  thair  livas;  ^^and  as 
thair  Ikai  drapand  eipira^  I  direct 
that  tha -principal  and  Inlaraalho 
resarfedandcfttalljdividad  among 
their  chlidren,  whan  thaj  shall 
levarally  attain  tvaot  j-ona*"  A* 
dies  withont  issna.  Tha  antlro 
principal  Tests  in  tha  children  of 
B.,  on  their  saferally  attaining 
taranly*onab. 

Inconrenient  conaeqoanoasy  not  in 
the  contomplation  of  the  testa* 
tor,  at  the  time  of  making  his 
will,  not  snfiieiant  to  aothoriae  a 
variation  or  toterpolatioo  in  the 
terms  of  a  bequest  j  where  those 


toms  al6  in  \ 

fatolligifalo.     &is«hv.ArwS|ieM: 

PegiW 

20.  L^ey  to  the  TaiCstsi^  as- 
phew  *a>orl,  tha  son  of  JnqAC 
Tho  Testator  had  two  as^t 
oallad  Robert/  one,  tha  isn  sT 
hia  brathar  Jokm  &,the  alknr  tf 
hU  brother  7%omm  C. ;  Mad  0$ 
Testator  had  ao  brother  Jbt^ 
aor  was  tboro  any  otiier  ^nfkC 
Thia  k  a  latent  aabignitf,  aad 
any  be  oaphiiBed  hy  cvidsacs. 
Cmreleeer.Qarelem.  M 

Testetor  givea  £600  inttssf  09 
Msrsit  ia  trast  for^  pnUdd 
tho  saaie  shoaU  be  cl^aied  vitkbi 
ire  yean  after  hbdeatik  Bfetii 
case  the  same  riioald  not  bs  diiatd 
witbia  five  years,  then  hegsi«  ^ 
same  spfttaatf  Mervil  or  a/wM 
to  B.  Not  being  daioMl  hy  i. 
within  the  Umo  prescrilieii,  tkii 
legacy  was  hold  payalile  ta  A  vHh 
loteresc  from  tho  aipiradoa  af  Ik 
Ave  years*  J^' 

tl.  Money  at  a  baoker'i  hsM  to 

pass  nadarn  beqastt  of  sU  debU 

dae  to  tho  testator.  Cefff^Carr* 

bilf  n«(e 

i%  Testatrix  baqneaths  all  hsr  per- 
sanal  calate  to  trustees,  ia  trast  to 
sell,  and  ant  of  the  predacs  lo 
pay  aU  debts ;  **and  in  the  ssit 
place  to  payto^i^«>'i*^ 
bond."  The  testatrix  awtd  osl/ 
j^lSOtoul.npoabond.  Bst«^ 
Coart  doeraed  paymtnt  af  ^ 
whole  iPaoo.  WkUfiM^'Ck' 
mmU.  ^^ 

93.  Testator  givta  to  if.  w  •■»*V 
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*  #r  £40  l«rte  p^  out  of  kb  Am- 
Jboid«iM»«I.MforM»Mre.  He 
gijiflf  Urn  DMte  Mid  prttitt  of  e^- 
il»B.li».kiitftiCe;and 
0^  Willi  4^10' a  year 
ibr^er.  lifl^to  C ;  tod  all  the  ?•«: 
.•idw  qflui-Mala  aad  etfiMte, 

.  .^illtr.  die  daalk  of  ^  A  and  C. 
.t6  j>.    No  esMe  fer  4Mi  ia  the 

.  uMidMB  passeft  b  ji  hnpHntton  to  A. 

'*  -    '      ...''•     ••)   K-    ;iVlgtt4l4 

M^i^ahsMdr^'giaea.'tO'eadi  of  his 

-.  fliater't  childreoi  *^  whether  now 

,  bMwef  berealtop  to  be  iPom^  the 

•ww'df  £30ro  eaoh,  pa^mble  at 

twanljtooee/'  and  diieota  his  eie- 


tm  <appik>pr!ate>  a  fund'  lor 

'  "fmj/imwt  of  thoie  legaciee)  theiln. 

MMffejol  SBoh  fttodl*  be  paid  to 

.  MMftlBWQottttheia9adlei4>eooiie 

pajaUe*      Thii  hum  Mentibn 

^whidi  Om  Gevrt  wIU  •eaviy  Into 

effber.  in-:A(fe«r  of  ohMpen  born 

.   after  the  d^hof'lfie  testator^  as 

well  as  thoib^  MHeg  at  ^Mie^limeof 

iiladhanfa,  by  idireeiiapMchJifiiiid; 

eo4ie4tot»eMaedat  WUI  pobably 

r  MsilflkiiMlo  answiir^iM  parpese. 

{  BefflU  ^^GMschmm,  ^     ,    417 

M»nviibl^ciGe«  aiiendiag   tbecat*^ 

'"lyliig   tnce   eliect   a*  *  partkuiar 

*  <§lipo0llloa  by  will)  ie<  a  sufficient 

'  /iMiiien  fbr  oontronlinf  Iti  obvions 

.'ntfowitMctfeii.  :Ihfdr^ii*'   '        410 

4S;'  Derise  upon  tmst,  by  inoi<lgag[e, 

*'>tftrebl'ef^the^MnfB  aed^pretits^-U 

''  pay  debts,  and^efterwavdete  mise 

•'  ^ttlcm^f&t  the  ttfsttftor^i'daagh. 

Cers,  ^'  sach  porticms  to  become 

'4oe^  ahd  be  eeesidil#ed  ae  teatecl 

Vol.  I. 


aib  the  toipfaratieii  of  two  years  nekt 
alM  my  dbceae^  If  my  debts 
ibalb  be  then  paUL"*  This  it  a 
condition  preeedent  to  the  por- 
(hme  faeeonkig  vosted;  and^one 
^'thodani^ten  baring  died  whilo 

-  her  pertienreeiained  unpaid)  open 
*  a  qnestlDn  between  her  represeata* 

.  Iii?e'  and  the  persons  who  wfonM  be 

^entitled  fv  the  erent  of  fliepor- 

1 '  lion  not'  Inuring  lieeeme  tested  la 

.  her '  lUbtfane^  ab  enqdry  wat  dU 

tectedas  to  Oo  tfane  when  the 

debts  were,  or  ndgh^  bnre  iMen 

paid*    Bernard  f*  Moniaguem  > 

30;  Derise'  to  teslaSor'J  wife ;.  and 
aftosr  her  decease  tolte  heirs  of 
her  body,  share  and  share  elilte; 
and  in  defiralt  of  IssnA  to  be-latr- 
ftiUybegotten  by  hint,  to  boather 
own  dispouU  A  dies,  and  learns 
sis  dittdsen  by  bb  said  wife.-- 
•Heldy.that  the  wife  took  an  esUte 

:  rf<w  Mib  only,  nndfthat  eac^  of  the 

-  siX'chiiii^  tooltan  estate  In  fee- 
' 'timple In  nmslndei, evpeetfentba 
.4hb'detenhinatio»ofl  tiK  niothees 

'•IftrMtate,  in  one^faith  part,  as 
:tenant  io-«oni«ieni'  ttreUom  r. 
HammdL  448 

th  Jk  IFl,beingseisedand possessed 

•  of-  eonsMeiaUe  fboehold^  copy- 
r  heM,  and  leasehold  esSales  in  the 

-  :conniy  el  ff*,  and  In  possesslonas 
'  aioftgagee,  ef^  eertain  leasehold 
iy  Imeses  ioX'y  in^th^cdnoty  of  M.^ 

'^bnt  httviug  no  •ether  property  In 

/'thb  ieoohty  tof^  jlf^  tod  haMng 

ethos  esta^tonastsidlo  Unas  aiert* 

•  «igee,lMsl*es  thestat;£yi 
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